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IMPACT  OF  THE  U.S.  SUPREME  COURT'S  RE- 
CENT DECISION  IN  SEMINOLE  TRIBE  OF 
FLORIDA  v.  STATE  OF  FLORIDA 


THURSDAY,  MAY  9,  1996 

U.S.  Senate, 
Committee  on  Indian  Affairs, 

Washington,  DC. 
The  committee  met,  pursuant  to  notice,  at  9:33  a.m.  in  room  G- 
50,  Dirksen  Senate  Office  Building,  Hon.  John  McCain  (chairman 
of  the  committee)  presiding. 
Present:  Senators  McCain,  Inouye,  Reid,  and  Wellstone. 

STATEMENT  OF  HON.  JOHN  McCAIN,  U.S.  SENATOR  FROM 
ARIZONA,  CHAIRMAN,  COMMITTEE  ON  INDIAN  AFFAIRS 

The  Chairman.  I'd  like  to  welcome  the  witnesses  here  today  to 
present  testimony  today  on  the  impact  of  the  recent  Supreme  Court 
decision  on  Seminole  Tribe  v.  Florida  on  the  Indian  Gaming  Regu- 
latory Act. 

Let  me  start  out  by  saying  that  it's  clearly  in  the  interest  of  ev- 
eryone in  this  room  that  all  class  III  Indian  gaming  be  conducted 
pursuant  to  and  regulated  by  tribal/State  compacts.  I  believe  that 
the  Seminole  decision  does  not  diminish  the  need  for  earnest  good 
faith  negotiations  between  State  and  tribal  governments  to  develop 
compacts  that  effectively  regulate  class  III  gaming  activities  on  In- 
dian lands. 

I,  like  many  of  my  colleagues  in  the  Senate,  am  interested  in 
hearing  from  the  witnesses  and  engaging  them  on  the  legal  impli- 
cations of  the  Seminole  decision,  as  well  as  last  year's  Rumsey  deci- 
sion in  the  9th  Circuit  Court. 

I  am  especially  interested  in  hearing  their  views  on  the  impact 
of  these  decisions  on  existing  gaming  compacts,  ongoing  compact 
negotiations,  and  the  proposed  authority  of  the  Secretary  of  the  In- 
terior to  issue  regulatory  procedures  under  which  class  III  gaming 
may  lawfully  occur  on  Indian  lands  in  the  absence  of  a  tribal/State 
compact. 

Finally,  let  me  say  that  there  were  a  large  number  of  individuals 
and  organizations  who  wanted  to  testify  at  this  hearing,  but,  due 
to  our  time  constraints  and  the  specific  focus  of  this  hearing  on  the 
legal  implications  of  the  Seminole  and  Rumsey  decisions,  we  were 
unable  to  accommodate  them.  They've  been  encouraged  to  submit 
written  testimony  for  the  hearing  record,  which  will  remain  open 
for  2  weeks. 

(1) 


Let  me  point  out  that  we  are  talking  about  what  has  turned  into 
a  multi-billion-dollar  industry  in  America.  We  are  talking  about, 
for  the  first  time,  Native  American  tribes  in  this  country  receiving 
the  kind  of  economic  revenue  stream  which  has  allowed  them  to  lift 
the  members  of  their  tribes  from  conditions  of  severe  economic  pov- 
erty and,  in  some  cases,  degradation.  And  we  are  talking  about  a 
threat  to  that  entire  situation  as  a  result  of  Seminole  decision  and 
pending  Rumsey  decision. 

I  think  it's  of  the  utmost  importance  that  the  Congress  under- 
stand the  implications  of  these  decisions  and  try  to  determine  what 
legislative  action,  if  any,  needs  to  be  taken. 

I,  as  a  supporter — an  unabashed  supporter — of  Indian  gaming 
and  the  rights  of  Native  Americans  to  engage  in  activities  pursuant 
to  the  Supreme  Court  Cabazon  decision,  frankly  am  somewhat 
frustrated  and  confused  as  to  the  implication  of  the  Seminole  deci- 
sion and  other  pending  court  decisions. 

Just  yesterday  I  met  with  tribal  representatives  from  the  State 
of  New  Mexico  who  have  engaged  in  gaming  pursuant  to  tribal- 
State  compacts  and  yet  there  have  been  significant  complications 
that  have  arisen  concerning  their  gaming  activities. 

So  I  think  this  is  an  important  hearing.  I  think  that  it's  one  that 
will  provide  us  with  a  better  handle  on  exactly  what  the  situation 
is,  in  light  of  the  Seminole  decision. 

I  regret  to  tell  you  that  Senator  Inouye  is  stuck  in  traffic  and  will 
be  here  in  a  short  period  of  time.  I  think  our  witnesses  may  have 
been  also. 

Voice.  We're  certainlv  sympathetic  to  that. 

The  Chairman.  Good.  We  have  Seth  Waxman,  associate  deputy 
attorney  general,  Department  of  Justice;  John  Leshy,  solicitor,  Of- 
fice of  the  Solicitor,  Department  of  the  Interior,  and  John  Leshv  is 
accompanied  by  John  Duffy,  as  well,  both  of  whom  we  have  nad 
numerous  contacts  with  in  the  past  on  a  broad  variety  of  issues. 

Mr.  Waxman,  could  we  begin  with  your  testimony?  Please  pro- 
ceed in  whatever  fashion  you  choose  to.  Your  written  testimony,  as 
you  know,  is  made  part  of  the  record. 

STATEMENT  OF  SETH  WAXMAN,  ASSOCIATE  DEPUTY  ATTOR- 
NEY GENERAL,  DEPARTMENT  OF  JUSTICE,  WASHINGTON,  DC 

Mr.  Waxman.  Thank  you,  Mr.  Chairman  and  Mr.  Vice  Chairman, 
when  he  arrives,  and  all  the  other  members  of  the  committee.  I'm 
Seth  P.  Waxman,  associate  deputy  attorney  general  in  the  Depart- 
ment of  Justice. 

Thank  you  for  inviting  the  Department  to  present  its  views  on 
the  impact  of  the  Supreme  Court's  decision  in  Seminole  Tribe  v. 
Florida  on  the  Indian  Gaming  Regulatory  Act. 

Mr.  Chairman,  the  administration  and  the  attorney  general 
greatly  appreciate  the  efforts  that  you  and  the  vice  chairman  per- 
sonally have  made  to  foster  dialog  between  the  Indian  tribes  and 
States  on  Indian  gaming.  We  hope  that  you  will  continue  these  ef- 
forts over  the  coming  months  as  we  discuss  how  to  make  IGRA 
workable  in  the  wake  of  the  Seminole  Tribe  decision. 

Let  me  preface  my  remarks  by  stating  that  IGRA  provides  a 
much-needed  avenue  for  economic  development  in  Indian  country. 
The  Department  is  committed  to  honoring  Congress'  intent  to  pro- 


tect  Indian  gaming  as  a  means  of  building  the  economic  self-suffi- 
ciency of  tribal  governments. 

Before  delving  into  the  intricacies  of  the  Seminole  Tribe  decision, 
it  is  important  to  understand  the  backdrop  of  that  decision. 

In  1987  the  Supreme  Court  held,  in  California  v.  Cabazon  Band 
of  Mission  Indians,  that  California  did  not  have  the  authority  to 
enforce  its  regulatory  gaming  laws  against  Indian  tribes  in  Indian 
country.  Cabazon  left  Indian  gaming  without  State  or  applicable 
Federal  regulatory  involvement. 

In  1988  Congress  passed  IGRA  in  order  to  establish  regulatory 
standards  to  protect  Indian  gaming.  Today  there  are  more  than  140 
class  III  compacts  in  24  States  generating  revenue  for  Indian  tribal 
governments  and  providing  funding  for  essential  government  serv- 
ices, including  hospitals,  schools,  and  youth  centers. 

The  economic  benefits  produced  by  Indian  gaming  do  not  stop  at 
the  boundaries  of  Indian  country.  State  and  local  economies  also 
benefit  from  the  economic  activities  surrounding  Indian  gaming. 

IGRA  provides  State  governments  with  a  different  sort  of  benefit, 
as  well.  The  Constitution  establishes  Indian  affairs  as  a  unique 
area  of  Federal  concern.  IGRA,  however,  provides  for  sharing  of  au- 
thority between  tribes,  States,  and  the  Federal  Government  in 
order  to  regulate  class  III  gaming. 

Thus,  IGRA  provides  the  States  a  power  withheld  from  them  by 
the  Constitution — the  opportunity  to  participate  in  developing 
standards  for  the  operation  of  class  III  Indian  gaming  through  the 
compacting  process. 

Congress  envisioned  that  the  benefits  that  flowed  to  States  and 
tribes  from  class  III  gaming  would  drive  the  compacting  process, 
and  for  the  most  part  this  vision  has  proved  accurate.  The  majority 
of  tribal/State  compacts  have  been  concluded  by  voluntary  negotia- 
tions between  States  and  Indian  tribes. 

Congress  understood,  however,  that  the  voluntary  compacting 
process  might  falter  in  particular  circumstances.  To  guard  against 
this,  tribes  were  granted  the  ability  to  sue  States. 

To  maintain  a  lawsuit  under  IGRA,  the  tribe  must  convince  the 
Court  that  the  State  has  failed  to  negotiate  in  good  faith.  If  the 
tribe  satisfies  this  burden,  the  only  relief  is  a  mediation  process 
that  is  designed  to  produce  a  compact.  If  a  State  does  not  consent 
to  the  compact  that  is  produced  by  the  mediation  process,  the  Sec- 
retary, in  consultation  with  the  tribe,  may  prescribe  procedures  for 
class  III  gaming. 

This  process  has  proven  to  be  a  strong  incentive  for  all  parties 
to  remain  at  the  negotiation  table.  It's  illustrated  by  the  fact  that 
only  two  cases  have  led  to  a  Court-appointed  mediator  and  submis- 
sion of  the  mediator's  selected  compact  to  the  Secretary  of  the  Inte- 
rior. 

In  one  of  these  instances,  in  Arizona,  the  State  and  the  tribe 
reached  agreement  on  a  compact  without  the  Secretary  having  to 
prescribe  procedures  in  lieu  of  a  compact.  In  the  other  instance, 
Connecticut,  the  Secretary  prescribed  procedures. 

The  Supreme  Court's  decision  in  Seminole,  by  altering  the  State's 
incentive  to  negotiate,  raises  questions  about  how  the  compacting 
process  will  work  when  the  State  and  tribe  cannot  successfully  ne- 


gotiate,  the  tribe  believes  the  State  has  not  negotiated  in  good 
faith,  and  the  State  refuses  to  litigate. 

In  Seminole,  the  Supreme  Court  held  that  neither  the  commerce 
clause  nor  the  Indian  commerce  clause  provide  Congress  with  the 
authority  to  abrogate  States'  sovereign  immunity.  As  a  con- 
sequence, the  Federal  Courts  do  not  have  jurisdiction  over  suits 
brought  by  Indian  tribes  against  a  State  under  IGRA  if  the  State 
raises  an  11th  Amendment  defense. 

The  Court  also  held  that  the  Federal  Courts  could  not  exercise 
jurisdiction  over  such  suits  under  the  doctrine  of  Ex  parte  Young, 
which  allows  suits  against  State  officers  in  context  where  the  11th 
Amendment  would  otherwise  prohibit  suit.  Thus,  we  are  now  left 
with  the  task  of  determining  now  the  mediation  process  functions 
after  Seminole. 

Seminole  invalidated  a  step  in  the  IGRA  mediation  process.  Sem- 
inole, however,  does  not  affect  the  validity  of  existing  class  III  gam- 
ing compacts,  nor  does  it  prevent  States  from  negotiating  with 
tribes  and  voluntarily  entering  into  compacts. 

Furthermore,  Seminole  does  not  relieve  States  of  their  statutory 
obligation  to  bargain  in  good  faith.  It  simply  provides  States  with 
an  additional  defense  to  sue. 

It  is  our  sincere  hope  that  States  will  continue  to  view  the  com- 
pacting process  as  a  means  of  having  input  on  gaming  activities 
that  impact  States'  governmental  interests.  In  order  to  protect 
these  interests,  we  trust  that  States  will  participate  in  IGRA's  ne- 
gotiation and  mediation  process. 

Seminole  may  have  an  immediate  impact  on  tribes  that  have  im- 
minent or  ongoing  litigation  with  States  if  those  States  do  not  con- 
sent to  suit.  The  Department  of  the  Interior,  in  conjunction  with 
the  Department  of  Justice,  is  analyzing  what  to  do  in  this  situa- 
tion. To  aid  in  this  process,  the  Department  of  the  Interior  has  is- 
sued an  advanced  notice  of  proposed  rulemaking. 

This  notice,  which  we  understand  either  has  been  published  in 
the  "Federal  Register"  or  will  be  published  in  the  immediate  future, 
requests  comments  on  Seminole's  effect  on  the  remainder  of  IGRA's 
compact  mediation  process.  These  comments  will  assist  the  Depart- 
ment of  the  Interior  and  the  Secretary  in  examining  this  question. 

The  question,  as  we  see  it,  is  not  whether  the  IGRA  compacting 
process  works  in  the  wake  of  Seminole  when  the  State  asserts  sov- 
ereign immunity  to  sue,  but  how,  consistent  with  Congressional  in- 
tent, it  can  be  made  to  work. 

Two  Circuit  Courts  of  Appeal  have  ventured  opinions  on  the  op- 
eration of  IGRA's  mediation  process  where  States  have  divested  the 
Federal  Courts  of  jurisdiction  to  hear  suits  brought  by  tribes.  They 
are  in  conflict  over  the  question  of  the  Secretary  of  the  Interior's 
authority  to  implement  procedures  without  a  prior  Court  deter- 
mination that  a  State  has  failed  to  negotiate  in  good  faith,  and  the 
Supreme  Court  has  declined  to  consider  this  issue. 

The  Secretary  therefore,  must  determine  how  the  IGRA  medi- 
ation process  works,  without  the  benefit  of  clear  guidance  from  the 
Courts. 

We  believe  that  the  issue  of  how  the  mediation  process  works 
post-Seminole  can  be  resolved  through  the  administrative  process, 
and  we  fully  support  the  Secretary's  decision  to  work  toward  a  pro- 


posed  and  ultimately  a  final  rule.  But  whatever  decision  the  De- 
partment of  the  Interior  makes  on  the  operation  of  this  process,  its 
decision  is  likely  to  draw  legal  challenges — challenges  that  may 
take  years  to  resolve  in  the  Courts.  Therefore,  the  committee  may 
wish  to  address  this  issue  through  amendments  to  IGRA. 

In  its  present  form,  IGRA  has  produced  uncertainty  and  litiga- 
tion on  a  number  of  confounding  issues.  These  include  the  scope  of 
permissible  gaming  under  State  law,  potential  10th  Amendment 
concerns,  and  the  ambiguity  over  who,  within  each  State,  has  the 
authority  to  negotiate  and  sign  compacts  on  behalf  of  the  State. 

In  addition,  as  we  emphasized  in  prior  testimony  before  this  com- 
mittee, there  is  a  need  for  minimum  Federal  regulatory  standards 
for  Indian  gaming.  Congress  could  definitively  resolve  these  prob- 
lems, as  well  as  the  11th  amendment  issue.  Such  a  legislative  reso- 
lution of  these  issues  would  obviate  years  of  protracted  litigation. 

In  conclusion,  I  would  like  to  reiterate  the  Department's  strong 
support  for  the  goals  that  guided  Congress  in  enacting  IGRA:  to 
provide  a  means  of  promoting  tribal  economic  development,  strong 
tribal  government,  and  well-regulated  tribal  gaming. 

We  are  committed  to  working  with  the  committee  and  all  inter- 
ested parties  to  address  the  implementation  of  IGRA  in  the  wake 
of  the  Seminole  decision. 

This  concludes  my  prepared  remarks  at  this  time,  Mr.  Chairman. 
I'd  be  pleased  to  respond  to  any  questions  from  you  or  any  of  the 
committee  members. 

The  Chairman.  Thank  you  very  much,  Mr.  Waxman. 

[Prepared  statement  of  Mr.  Waxman  appears  in  appendix.] 

The  Chairman.  Let  me  just  say  that  we  appreciate  what  I  think 
is  a  statement  that  lays  out  this  dilemma  very  well.  I  appreciate 
that,  and  I  appreciate  your  and  the  Department's  continued  sup- 
port for  the  concept  of  Indian  gaming.  We're  very  appreciative  of 
all  the  help  you've  given  us  in  previous  years  and  are  providing  us 
now. 

I'd  like  to  hear  from  Mr.  Leshy  first,  and  then  we'll  have  ques- 
tions for  both  of  you. 

Welcome  back,  John. 

STATEMENT  OF  JOHN  LESHY,  SOLICITOR,  OFFICE  OF  THE  SO- 
LICITOR, ACCOMPANIED  BY  JOHN  DUFFY,  COUNSELOR  TO 
THE  SECRETARY,  DEPARTMENT  OF  THE  INTERIOR,  WASH- 
INGTON, DC 

Mr.  LESHY.  Mr.  Chairman,  thank  you  very  much.  I  appreciate 
the  opportunity  to  testify  here  today  on  this  very  important  subject. 

Mr.  Waxman  has  laid  out  the  issues  quite  comprehensively  and 
well,  and  let  me  just  add  a  few  additional  thoughts. 

We  certainly  echo  the  Department  of  Justice's  testimony  that 
IGRA  has  worked.  Its  process  of  promoting  tribal/State  negotia- 
tions and  compacts  has  really  been  a  demonstrated  success.  We 
have  more  than  140  compacts  in  more  than  20  States.  The  prob- 
lem, of  course,  that  brings  us  here  today  is  that  five  of  nine  Su- 
preme Court  justices  have  spotted  what  they  think  is  a  constitu- 
tional problem  in  the  current  statute. 

The  Court  decision  clearly  throws  some  sand  in  the  gears  of  how 
the  statute  works  at  a  certain  point  in  the  process.  The  real  issue 


before  us  is  how  much  sand  is  in  the  gears.  And  at  this  point  I 
don't  think  we  can  quite  tell. 

As  Mr.  Waxman  pointed  out,  a  couple  of  lower  courts  have  ad- 
dressed the  question  of  what  the  authority  of  the  Secretary  of  the 
Interior  is  at  the  point  of  breakdown  in  the  compact  negotiations 
and  the  assertion  of  an  11th  amendment  immunity  defense  by  a 
State,  and  those  two  courts  have  reached  opposite  conclusions 
about  what  the  Secretary's  authority  is. 

As  Mr.  Waxman  pointed  out,  we  are  publishing  an  advanced  no- 
tice of  proposed  rulemaking  that  lays  out  a  number  of  questions. 
We're  inviting  comment  from  the  tribes  and  the  States  and  other 
interested  parties  on  it. 

I'm  told  that  because  the  office  of  the  "Federal  Register"  actually 
moved  this  week,  it  won't  be  published  until  tomorrow,  but  I've  ap- 
pended a  copy  of  the  ANPR  to  my  testimony. 

The  first  question  we  raised  in  that  advance  notice  is:  What  is 
the  Secretary's  authority  to  act  in  these  situations  when  the  tribe 
and  State  go  to  court  and  the  State  asserts  an  11th  amendment  im- 
munity from  suit? 

We  have  some  substantial  difference  of  opinions  among  those 
who  have  looked  at  this  subject  around  the  country,  and  we're  ask- 
ing parties  and  interested  people  to  tell  us  what  they  think. 

If  we  satisfy  ourselves  that  the  Secretary  does  have  authority  to 
move  forward,  there  are  still  a  number  of  other  issues  that  we'll 
have  to  work  through,  and  we  have  identified  many  of  those  in  this 
advance  notice. 

If  the  Secretary  chooses  to  promulgate  procedures,  what  kind  of 
process  should  he  use?  Should  it  be  some  sort  of  rulemaking  or 
some  sort  of  more  informal  policy  guidance?  What  are  appropriate 
procedures  to  promulgate?  Is  there  some  sort  of  generic  one-size- 
fits-all  solution,  or  do  we  have  to  tailor  procedures  to  individual  sit- 
uations because  these  vary  from  State  to  State  and  tribe  to  tribe 
around  the  country? 

What  procedures  should  be  utilized  by  the  Secretary  for  deter- 
mining what  legal  issues  may  be  in  dispute? 

The  scope  of  gaming  issue,  obviously,  is  one  that  has  attracted 
considerable  controversy  and  dispute,  and  that  is  something  the 
procedures  could  address.  We're  asking  people  to  tell  us  how  they 
think  we  might  address  those  in  procedures. 

How  should  these  procedures  address  regulation  of  Indian  gam- 
ing in  Indian  country?  What's  the  appropriate  body  for  regulating? 

Beyond  the  legal  issues  there  are  some  practical  problems.  If  the 
Secretary  is  to  take  a  more  significant  role  in  this  process,  where 
do  we  get  the  staff  and  the  money  to  do  it? 

These  are  the  questions  we're  raising  in  the  advance  notice  of 
proposed  rulemaking.  We  certainly  invite  everybody  to  submit  their 
views,  and  we  will  evaluate  them  before  we  go  forward. 

I  believe  the  advance  notice  calls  for  comments  by  July  1.  We 
will,  of  course,  be  continuing  our  examination  of  these  issues  in  the 
meantime.  We're  not  going  to  stop  and  wait  for  all  the  comments 
to  come  in. 

I  should  emphasize  that  whatever  we  decide  will  surely  be  liti- 
gated, and  resolution  of  the  litigation  might  take  many  years. 


Given  that,  it  is  important  to  note  that,  of  course,  Congress  could 
act.  Perhaps  the  most  prompt  and  definitive  way  to  solve  this  prob- 
lem would  be  legislation.  I  know  that  wouldn't  be  easy,  but  it  is 
something  that  I  am  compelled  to  point  out. 

We  fully  support  the  purpose 

The  Chairman.  We're  aware  of  our  failings,  John.  [Laughter.] 

Mr.  Leshy.  We  fully  support  Indian  gaming  and  the  process  es- 
tablished by  the  IGRA  We  are  determined  to  work  through  this 
problem  as  best  we  can  and  come  up  with  the  most  credible,  defen- 
sible solution  that  will  allow  everyone  to  move  forward. 

I  join  in  the  Department  of  Justice's  comments  and  testimony, 
and  I'm  happy  to  answer  any  questions. 

The  Chairman.  Thank  you  very  much,  John. 

[Prepared  statement  of  Mr.  Leshy  appears  in  appendix.] 

The  Chairman.  I  note  survival  of  the  vice  chairman  through  the 
traffic.  I  wonder  if  he  had  any  opening  comments  he'd  like  to  make. 

Senator  Inouye.  Thank  you  very  much,  Mr.  Chairman.  I  have  an 
opening  statement,  but  may  I  request  that  it  be  made  part  of  the 
record. 

The  Chairman.  Without  objection. 

[Prepared  statement  of  Senator  Inouye  appears  in  appendix.] 

The  Chairman.  Of  course,  the  presence  of  Senator  Inouye  here 
is  of  vital  importance,  as  he  was  the  prime  author  of  the  original 
IGRA,  and  his  continued  efforts  are  of  inestimable  value  to  this 
committee  and  to  the  Congress  and  to  Native  Americans. 

Mr.  Waxman,  let  me  see  if  I  can  define  part  of  the  problem  in 
layman's  terms,  and  perhaps  you  can  help  us  out  here  a  little  bit. 

In  light  of  the  Seminole  decision,  there  are  some  who  would 
argue  that  this  removes  any  responsibility  or  any  participation  by 
the  States  in  the  capacting  process,  it  would  return  to  Cabazon  and 
allow  the  Secretary  of  the  Interior  to  negotiate  compacts  with  the 
tribes. 

Is  there  any  substance  to  that  interpretation? 

Mr.  Waxman.  Thank  you,  Mr.  Chairman.  I  will  preface  my  re- 
marks by  saying  that  whatever  conclusions  the  Justice  Department 
has  reached  at  this  time  are 

The  Chairman.  Tentative? 

Mr.  Waxman.  Tentative  in  view  of  the  advanced  notice  of  pro- 
posed rulemaking.  We,  too,  are  greatly  looking  forward  to  the 
more-considered  comments  from  all  of  the  interested  parties,  but  I 
think  I  would  have  to  say  that  our  view  is  quite  emphatically  that 
the  Supreme  Court's  decision  in  Seminole  does  not  negate  or  elimi- 
nate most  of  IGRA,  or,  indeed,  any  of  IGRA. 

The  Supreme  Court  has  not  struck  down  even  a  single  provision 
of  the  statute  itself.  It  has  simply  held — and  it  is  nothing  more 
than  this — that  when  a  tribe  requests  that  a  State  negotiate  a  com- 
pact, under  IGRA  the  State  has  an  obligation  to  negotiate  in  good 
faith;  in  the  event  negotiations  do  not  produce  agreement  and  the 
tribe  feels  that  the  State  has  not  negotiated  in  good  faith  and  the 
tribe  exercises  its  statutory  right  to  sue,  the  State  may,  at  its  op- 
tion, assert  an  11th  amendment  defense  of  sovereign  immunity,  in 
which  case  the  Federal  Court  is  divested  of  jurisdiction. 
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Now,  we  believe  that  there  will  continue  to  be  many  instances  in 
which  States,  although  they  have  the  option  of  asserting  this  de- 
fense, as  they  do  with  other  defenses,  will  not. 

One  notable  example,  Mr.  Chairman.  You  mentioned  in  your 
opening  statement  the  Rumsey  decision.  That  is  an  instance  in 
which  the  State  of  California,  having  been  unable  to  negotiate  com- 
pacts with  a  number  of  tribes,  consented  to  suit  and  waived  any 
11th  amendment  challenge  to  permit  the  Federal  Courts — the  dis- 
trict Court  and  now  the  9th  Circuit — to  resolve  the  scope-of-gaming 
issues. 

We  think  that,  properly  understood,  Seminole  Tribe  has  a  very 
narrow  reach.  It's  not  a  reach  we  tried  to  make.  We  argued  a  posi- 
tion precisely  contrary  to  what  the  Supreme  Court  decided.  But  we 
think  it  really  arises  only  in  those  instances  where  there  isn't  an 
agreement  by  negotiation  and  the  State  refuses  to  submit  itself  to 
the  jurisdiction  of  the  Federal  Court. 

We  think  preliminarily — because  of  the  severability  provision 
that  Congress  included  in  IGRA  and  Congress'  unambiguous  intent 
to  encourage  and  permit  compacted  class  III  gaming  where  it  is  not 
otherwise  prohibited  by  State  law — that  the  Secretary  does  have 
the  authority  to  promulgate  regulations  that  will  deal  with  those 
instances  in  which — and  we  hope  they  will  be  rare — in  which  this 
type  of  impasse  occurs. 

The  Chairman.  Our  next  witnesses  will  allege  that  that  bypasses 
the  States  completely. 

Mr.  Waxman.  Well,  I  think  that  would  be  unfair.  As  the  Supreme 
Court  pointed  out  in  Cabazon  and  as  it  repeated  again  in  Seminole 
Tribe,  the  Constitution  gives  the  States,  in  essence,  no  role  whatso- 
ever in  regulating  the  conduct  of  Indian  tribes  and  Indian  people 
in  Indian  lands.  The  IGRA  was  a  compromise— we  think  a  far- 
sighted  compromise — by  this  Congress  to  give  the  States  a  role  in 
regulating  and  defining  the  scope  of  Indian  gaming  that  goes  on 
within  their  borders. 

It  is  an  offer;  it  is  not  a  requirement.  The  States  have  always, 
under  IGRA,  been  free  to  spurn  it  and  take  no  part  in  the  process. 
And  some  States,  regrettably,  have  done  so. 

We  think  that  all  the  Seminole  decision  does  is  provide  the 
States  with  another  way  in  which  they  can  "just  say  no,"  and  in 
that  instance  I  think  preliminarily  that  it's  entirely  consistent  with 
the  intent  of  IGRA  that,  within  the  scope  of  Federal  and  State  law, 
the  tribes  have  a  mechanism  whereby  they  can  go  forward  under 
procedures  to  be  set  by  the  Secretary  of  the  Interior. 

That,  as  I  indicated  in  my  opening  statement,  has  been  the  case 
even  under  IGRA 

The  Chairman.  This  brings  us  to  the  11th  Circuit  Court  versus 
the  9th  Circuit  Court.  In  your  statement  you  point  out  that  two 
Circuit  Courts  of  Appeals  have  ventured  opinions,  and  both  of  them 
are  basically  diametrically  opposed.  Is  the  practical  effect  of  this 
that  those  States  in  the  9th  Circuit  will  be  operating — until  the  Su- 
preme Court  resolves  this  issue,  will  be  operating  under  one  set  of 
guidelines,  and  those  in  the  11th  will  be  operating  under  another? 

Mr.  Waxman.  My  answer  is  I  hope  not. 

The  Chairman.  Mr.  Leshy,  jump  in  here  at  any  time. 


Mr.  Waxman.  My  answer  is  I  hope  not.  The  decision  of  the  11th 
Circuit  in  Seminole  Tribe  is  actually  a  holding  by  the  Court.  The 
11th  Circuit  held  that  the  11th  amendment  permitted  the  State  to 
assert  sovereign  immunity,  and  therefore  the  11th  Circuit  was  com- 
pelled to  address  the  question,  "What  are  the  remedies  of  the  Semi- 
nole Tribe  in  that  instance?" 

As  a  holding  of  the  Court,  the  11th  Circuit  said,  that  the  tribe 
could  go  to  the  Secretary  and  demand  that  the  Secretary  publish 
procedures  to  permit  compacted  gaming. 

In  the  9th  Circuit  we  have  somewhat  of  a  different  situation  be- 
cause the  9th  Circuit,  unlike  the  11th,  held  that  the  11th  amend- 
ment defense  wasn't  available  and  therefore  the  States  could  not 
avoid  a  Federal  Court  determination  on  the  good  faith/bad  faith 
issue.  The  comments  of  the  9th  Circuit  criticizing  the  11th  Circuit's 
view  on  what  happens  if  the  11th  amendment  defense  is  available 
are  purely  dicta. 

Now,  it  seems  quite  unambiguous  where  the  9th  Circuit  panel  is 

f'oing.  Nonetheless,  in  light  of  the  Supreme  Court's  definitive  reso- 
ution  of  the  11th  amendment  issue,  there  will  be  more  litigation, 
and  hopefully  there  will  be  a  coalescing  of  judicial  opinion. 

Frankly,  it  is  the  great  uncertainty  that  Seminole  Tribe  leaves 
with  respect  to  this  narrow  issue  that  is  prompting  the  Secretary 
of  the  Interior  to  attempt  to  promulgate  regulations.  During  this 
interim  period  the  Department  of  Justice  is  going  to  be  left  with 
some  very,  very  difficult  enforcement  decisions. 

The  Chairman.  John. 

Mr.  Leshy.  I  would  just  add  that  I  agree  fully  with  what  Mr. 
Waxman  said.  The  emerging  difference  of  opinion,  if  you  can  call 
it  that,  between  the  two  Circuit  Courts  really  doesn't  crystallize 
until  the  Secretary  sorts  through  these  issues  in  a  rulemaking;  pro- 
poses rules,  finalizes  rules,  and  promulgates  procedures.  At  that 
point,  that  issue  would  be  ripe  to  litigate,  and  obviously  we  could 
be  taken  to  any  Court  in  the  country  on  that. 

But  I'm  hopeful  that  if  we  do  a  good  job,  if  we  listen  to  people, 
and  if  we  sort  through  these  issues  very  carefully  we  can  come  up 
with  a  credible  solution  that  will  withstand  judicial  review. 

The  Chairman.  Let  me  get  a  little  bit  political  here  a  second.  The 
Secretary  decides  that  there  has  been  a  failure  to  negotiate  in  good 
faith  in  a  certain  State,  and  he  then  determines  that  a  gaming  op- 
eration can  begin  for  such  and  such  a  tribe  because  of  the  impasse 
and  because  of  the  impact  of  the  Seminole  decision.  Now,  if  that 
happened,  it  seems  to  me  there  would  be  a  strong  protest,  to  say 
the  least,  registered  by  the  Governor  and  the  State  legislature,  and 
perhaps  even  the  citizenry  of  that  State  who  say  that  they  have 
had  nothing  to  do  with  this  process. 

I  understand  the  Constitutional  aspects  of  it.  I  think  the  Con- 
stitutional aspects  of  it  are  very  clear,  but  the  political  aspects  I 
think  might  be  substantial  in  some  cases,  depending  on  what  part 
of  the  country  something  like  this  happened  in — tor  example,  in 
heavily-populated  parts  of  the  country  where  a  gaming  operation 
began  and  was  going  to  be  a  very  large  operation. 

I  don't  know  if  you  have  any  comments  on  that  or  not,  but  I 
think  that's  when  people  start  asking  the  Congress  to  act. 

Do  you  see  my  point? 
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Mr.  Leshy.  Well,  the  potential  for  conflict  and  dispute  is  always 
there,  although,  again,  I  would  remind  everyone  that  the  process 
has  worked  generally  quite  well  in  many,  many  parts  of  the  coun- 
try, and  we're  talking  about  some  marginal  situations  here. 

I  think  that,  to  date,  there  has  only  been  something  like  five  or 
six  States  that  have  asserted  an  11th  amendment  defense.  Most 
States  haven't  chosen  to  do  that,  and  so  we  may  not  have  that 
problem. 

The  Chairman.  Wouldn't  some  States  allege  that  the  reason  why 
they  entered  into  these  agreements — some  Governors  and  State 
legislatures  might  allege  that  the  reason  why  they  entered  into 
these  agreements  is  that  they  thought  they  really  had  no  choice? 

Mr.  Leshy.  Well,  we  don't  know  wny  States  did  not  choose  to  as- 
sert the  11th  amendment  defense.  I  mean,  the  possibility  was 
there.  We  can't  speculate  about  why  they  didn't. 

I  should  also  say  that,  as  opposed  to  the  Secretary  moving  for- 
ward and  trying  to  solve  this  problem,  to  the  extent  Congress  can 
act  to  clarify  the  law,  that  at  least  in  a  nearer  term  settles  the 
issue  more  definitively  than  the  Secretary  doing  it  and  then  facing 
years  of  litigation. 

The  Chairman.  Finally,  Mr.  Waxman,  some  of  the  existing  tribal/ 
State  compacts  are  for  a  set  term;  others  are  not,  as  you  know. 
What  do  you  see  happening  when  these  compacts  expire,  and  how 
would  the  Seminole  case  afreet  these? 

Mr.  Waxman.  That's  a  very  good  question,  Mr.  Chairman,  and 
I'm  afraid  I  don't  know  what  the  answer  is. 

As  you've  pointed  out,  there  is  a  great  variation  among  the  com- 
pacts as  to  their  provisions,  including  with  respect  to  those  com- 
pacts that  expire,  provisions  about  what  the  default  is — that  is, 
what  happens  in  the  event  the  renegotiation  process  is  not  success- 
ful. 

There  are  some  compacts,  for  example,  that  say  that  after  a  set 
number  of  years  there  will  be  a  renegotiation,  but  in  the  absence 
of  an  agreement  the  compact  will  continue  as  it  was  drafted  before. 

There  are  other  compacts  that  simply  say  that  they  will  termi- 
nate after  a  number  of  years. 

As  to  those  latter  compacts,  in  the  event  the  State  were  to  de- 
cline to  negotiate  or  to  negotiate  in  a  manner  the  tribe  felt  did  not 
exhibit  good  faith,  the  tribe  could  sue,  and  presumably  the  State 
could  assert  an  11th  amendment  defense. 

How  a  court  would  analyze  that  defense  in  light  of  the  State's 
prior  participation  in  the  compacting  process,  and  perhaps  prior 
participation  in  litigation,  is  something  I  just  couldn't  predict  at 
this  point,  but  it's  a  potential  problem. 

The  Chairman.  Senator  Inouye. 

Senator  Inouye.  Thank  you  very  much.  If  I  may  review  your  re- 
sponses, it  is  your  position  that  none  of  the  provisions  were 
impliedly  or  explicitly  severed  or  repealed  by  the  Court's  decision? 

Mr.  Waxman.  That  is  correct. 

Senator  Inouye.  I  realize  that  this  decision  was  on  the  11th 
amendment  and  that  alone,  but  in  many  instances  they  speak  of 
good  faith — negotiating  in  good  faith.  That  was  not  an  issue  before 
the  Court,  but  that  good  faith  will  determine  what  this  committee 
may  do  as  a  remedy  to  the  Supreme  Court's  decision. 
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What  are  your  thoughts  on  good  faith?  What  constitutes  good 
faith? 

Mr.  Waxman.  Good  faith,  as  we  understand  it  within  the  context 
of  IGRA,  requires  the  State  to  respond  to  a  request  by  the  tribe  for 
negotiation  with  real  negotiation.  It  certainly  requires  the  parties 
to  attempt  to  reach  an  agreement  as  to  those  forms  of  class  III 
gaming  tnat  are  not  prohibited  under  State  law  by  any  person  at 
any  time  under  any  circumstances. 

The  difficulty  frequently  arises,  as  I'm  sure  you're  aware,  Mr. 
Vice  Chairman,  over  the  issue  of  what  the  scope  of  permissible 
gaming  is  in  the  State. 

California  is  a  classic  example  of  this.  There  State  law  clearly 
and  expressly  permits  certain  forms  of  what  IGRA  calls  class  III 
gaming,  it  expressly  prohibits  certain  forms  of  what  would  be 
called  class  III  gaming;  and  it  is  silent  with  respect  to  others — 
about  which  certain  tribes  want  to  sign  compacts. 

The  State's  view  is  that  it  will  negotiate  a  compact  only  about 
those  types  of  activities  that  are  specifically  and  expressly  per- 
mitted in  State  statutory  law.  If  it's  not  expressly  allowed,  we  are 
not  going  to  negotiate  with  you,  even  if  what  you  want  is  some- 
thing that  is  functionally  similar  to  forms  of  gaming  State  statutes 
permit,  and  even  if,  as  some  tribes  have  alleged  in  some  jurisdic- 
tions, State  prohibitory  laws  are  honored  in  the  breach — that  is, 
they're  never  enforced. 

The  tribes  contend  that  that  position  by  the  State  is  not  good 
faith,  and  most  of  the  litigation — and  there  has  not  been  that  much 
of  it,  but  it's  been  highly-charged — most  of  the  litigation  on  good 
faith  and  bad  faith  in  the  Federal  Courts  under  IGRA  turns  on 
that  question.  It's  a  very,  very  difficult  issue  because  the  statute 
does  not  specify  how  one  determines  the  scope  of  permissible  gam- 
ing under  State  law  for  IGRA  purposes. 

And  so  I  would  say  that — this  is  not  much  of  an  answer  for  you — 
good  faith  is  really  in  the  eves  of  the  beholder.  In  many  instances 
both  sides  in  good  faith  litigation  honestly  and  justifiably  believe 
that  the  other  side  is  wrong. 

Senator  Inouye.  In  other  words,  if  we  clarified  scope  of  gaming, 
that  would  add  light  to  what  good  faith  is  all  about? 

Mr.  Waxman.  There  is  no  question,  no  question.  It  would  be  a 
tremendous  boon. 

Senator  INOUYE.  I  realize  that  this  might  be  a  rather  naive  ques- 
tion, but  it  reflects  a  proposal  of  many  of  our  colleagues.  What  if 
the  Congress  decided  to  just  repeal  IGRA  and  let  Cabazon  do  its 
thing?  Did  Seminole  have  any  impact  upon  Cabazon1?  If  not,  what 
would  be  the  picture  of  Indian  gaming  in  the  United  States? 

Mr.  Waxman.  You're  asking  me? 

Senator  Inouye.  Yes,  sir. 

Mr.  Waxman.  John,  feel  free  to  jump  in  at  any  point.  [Laughter.] 

Let  me  offer  you  some  tentative  thoughts. 

Among  the  wide  range  of  potential  scenarios  that  I've  considered 
in  preparation  for  this  testimony,  the  wholesale  repeal  of  IGRA,  I 
will  be  frank  to  say,  was  not  one. 

Congress  is  obviously  free  to  repeal  IGRA  if  it  wishes.  I  don't 
think  it  can  seriously  be  maintained  that  the  Supreme  Court  in 
Seminole  Tribe  did  that^-effectively  repealed  IGRA.  If  it  had  want- 
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ed  to  do  so,  it  has  had  many  opportunities.  For  reasons  I  have  pre- 
viously stated,  I  don't  think  Seminole  Tribe  can  be  construed  that 
way. 

But  if  Congress  chose  to  repeal  IGRA,  Mr.  Vice  Chairman,  you're 
quite  right.  We  would  be  back  to  the  regime  that  existed  after  the 
Supreme  Court  decided  Cabazon  I,  which  is  that  no  States  can  en- 
force their  civil  or  regulatory  laws  with  respect  to  any  form  of  gam- 
ing that  exists  within  a  reservation. 

Those  States  that  are  Public  Law  280  jurisdictions  could  enforce 
what  are  properly  understood  as  criminal  prohibitory  laws  with  re- 
spect to  gaming  and  other  activities,  but  that  is  a  very  narrowly- 
defined  scope  of  activity  under  the  Supreme  Court's  decision,  and 
there  are  not  many  Public  Law  280  States. 

As  to  the  entire  balance  of  Indian  gaming,  it  would  be  subject  to 
the  criminal  and  regulatory  jurisdiction  of  the  United  States  only, 
pursuant  to  the  Johnson  Act  and  the  Organized  Crime  Control  Act. 

Senator  Inouye.  So  then  the  Johnson  Act  would  be  operative? 

Mr.  Waxman.  Yes;  as  it  remains  operative  today  subject  to  the 
exceptions  set  forth  in  IGRA  But  the  repeal  of  IGRA — and  forgive 
me  for  repeating  what  I  think  I've  said  now  two  or  three  times — 
the  repeal  of  IGRA  would  operate  to  divest  the  States  of  a  role  that 
Congress  gave  them,  which  they  are  otherwise  denied  by  the  Con- 
stitution. So  a  repeal  of  IGRA  is  not  something  that  would  em- 
power State  governments;  it's  something  that  would  remove  power 
from  State  governments. 

Senator  Inouye.  The  scenario  you  paint  is  one  of  chaos.  Is  that 
correct?  Legal  chaos. 

Mr.  Waxman.  In  the  event  that  that  were  to  occur,  things  would 
be  more  chaotic  than  they  are  now.  I  don't  think  it  would  be  truly 
chaos  in  the  apocalyptic  sense  of  the  word,  but  it  would  be  worse 
than  things  are  now,  and  things  are  quite  sub-optimal  right  now. 
[Laughter.] 

Senator  Inouye.  That's  very  good.  [Laughter.] 

Mr.  Waxman.  I'm  trying  to  be  precise. 

The  Chairman.  Which  is  the  reason  for  this  hearing. 

Senator  Inouye.  The  testimony  of  the  State  of  California  will  as- 
sert that  the  provisions  of  section  23  of  the  act  cannot  be  read  to 
have  been  severed  from  the  act  by  the  ruling  in  Seminole.  Would 
you  agree  that  other  sections  of  the  act  which  do  not  relate  specifi- 
cally to  a  legal  proceeding  against  a  State  which  asserts  its  11th 
amendment  immunity  are  not  touched  by  this  ruling? 

Mr.  Waxman.  Senator,  could  I  ask  you  to  repeat  the  question?  I 
want  to  make — I  haven  t  read  the  State's  testimony,  and  I'm  not 
exactly — I  want  to  be  sure  I  understand  what  I'm  referring  to. 

Senator  INOUYE.  California  says  section  23  is  not  severed.  Would 
you  agree  that  other  sections  of  the  act  which  do  not  relate  specifi- 
cally to  a  legal  proceeding  against  a  State  which  may  assert  its 
11th  amendment  immunity  are  not  touched  by  the  Court's  ruling? 

Mr.  Waxman.  I  agree.  I  agree  that  section  23,  which  is  codified 
in  18  U.S.C.  1166,  is  unaffected.  It's  still  operative  following  Semi- 
nole, as  are  most  other  provisions  of  IGRA 

Senator  Inouye.  And  so  your  initial  response  to  one  of  my  ques- 
tions is  that  none  of  the  provisions  are  impliedly  or  explicitly  sev- 
ered or  repealed  stands? 
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Mr.  Waxman.  It  does  with  this  explanation:  As  we  understand 
the  Supreme  Court's  decision  in  Seminole  Tribe,  it  has  not  invali- 
dated under  the  Constitution  any  provision  of  IGRA  on  its  face.  It 
has  invalidated  the  application  of  certain  provisions  of  IGRA — that 
is,  the  Federal  Court  litigation  and  the  subsequent  enforced  medi- 
ation— in  the  event,  but  only  in  the  event,  that  the  State  asserts 
its  sovereign  immunity  under  the  11th  amendment. 

It  hasn't  wiped  those  provisions  out  of  the  statute,  and  we  hope 
they  will  continue  to  be  used  unless  and  until  Congress  improves 
them.  But  there  is  no  provision  of  the  IGRA  that  has  now  been  ef- 
fectively lifted  out  of  the  statute  books  by  the  Supreme  Court,  and 
that  includes,  with  respect  to  the  State  of  California's  assertion, 
section  23. 

Senator  Inouye.  Mr.  Leshy,  on  page  4  of  your  prepared  state- 
ment there  is  a  very  interesting  sentence.  "It  seems  clear  that  Con- 
gress did  not,  in  IGRA,  intend  to  give  the  States  a  veto  power  over 
Indian  gaming,  which  would  be  the  case  effectively  if  the  Secretary 
could  not  intervene." 

Would  you  say  that  the  right  of  intervention  would  usually  imply 
a  right  to  intervene  in  a  legal  proceeding? 

Mr.  LESHY.  Well,  it  may,  Mr.  Vice  Chairman.  If  I  understand 
your  question,  it  is:  can  we  cure  this  11th  amendment  problem  by 
United  States  intervention  in  such  lawsuits? 

Senator  Inouye.  Yes. 

Mr.  Leshy.  It's  possible.  That's  one  of  the  issues  I  think  that  we 
would  have  to  come  to  grips  with  if  we  can't  find  another  solution 
through  Secretarial  procedures. 

It  is  true  that  in  some  instances  the  United  States  has  inter- 
vened in  pending  State/tribal  litigation  in  order  to  cure  Constitu- 
tional problems  outside  the  context  of  IGRA  Obviously,  we'd  have 
to  very  carefully  consider  what  our  options  were  inside  the  context 
of  IGRA,  and  obviously  we  would  have  to  consult  closely  with  the 
Department  of  Justice. 

We  think  there  may  be  other,  perhaps  better  ways  to  accomplish 
what  we  need  to  accomplish  in  order  to  keep  the  statutory  process 
working. 

Senator  Inouye.  Mr.  Leshy,  put  another  way,  do  you  believe  that 
the  Secretary  has  the  authority  under  existing  law  to  seek  a  declar- 
atory judgment  in  Federal  Courts  as  to  the  scope  of  gaming  under 
the  particular  State's  law? 

Mr.  Leshy.  I  would  say  it's  possible.  It's  something  that  we  have 
never  really  done  as  far  as  I  know,  nor  really  seriously  con- 
templated so  far  as  I  know. 

As  Mr.  Waxman  pointed  out,  the  scope  of  gaming  issue  and  the 
question  of  what  IGRA  means  on  this  point  is  obviously  a  very  sen- 
sitive one  and  one  that's  attracted  a  good  deal  of  controversy  in 
some  States.  That  is  a  dispute  and  an  argument  on  which  the  Unit- 
ed States  generally  has  not  participated  because  of  the  way  IGRA 
has  been  established.  It  sets  up,  wisely,  in  my  view,  this  State/trib- 
al discussion  and  negotiations  in  which  the  United  States  is  really 
on  the  side  lines  and  doesn't  play  a  direct  role. 

So  we  have  not  directly  confronted  scope  of  gaming  issues  be- 
cause the  statute  doesn't  really  call  for  us  to. 
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Now,  in  the  wake  of  Seminole,  whether  we  can  play  a  role  in  that 
is  obviously  something  well  have  to  consider.  That's  another  rea- 
son that  we're  moving  through  this  proposed  rulemaking  process, 
because  that's  a  very  orderly,  deliberate  way  for  us  to  consider 
those  questions. 

Senator  Inouye.  So  there  is  a  possibility? 

Mr.  Leshy.  Well,  it's  certainly  an  issue  that  we  would  have  to 
look  at.  It's  related  to  the  Secretarial  procedure  option  in  the  sense 
that  if  the  Secretary  is  to  promulgate  procedures  that  would  apply 
in  situations  where  a  State  asserts  an  11th  amendment  immunity, 
obviously  one  of  the  questions  is  going  to  be:  What  are  the  proce- 
dures going  to  look  like  on  the  scope-of-gaming  issue?  So  we  would 
have  to,  in  essence,  confront  that  question  if  we  move  forward  with 
the  procedures  concept. 

Senator  INOUYE.  If  I  may  ask  Mr.  Duffy  a  question,  you've  been 
involved  in  this  for  several  years  now.  Would  you  say  that  scope 
of  gaming  has  been  the  most  contentious  issue  between  States  and 
tribes? 

Mr.  Duffy.  Absolutely.  No  doubt  about  it.  I  would  agree  with 
Mr.  Waxman  that  that's  the  critical  point. 

Senator  Inouye.  That  if  we  resolve  this  issue  somehow,  it  would 
ease  the  whole  procedure? 

Mr.  Duffy.  Absolutely. 

Senator  Inouye.  Mr.  Chairman,  I  have  a  few  other  questions  I'd 
like  to  submit.  They  are  a  bit  more  technical.  May  I  do  so? 

The  Chairman.  Yes,  sir. 

Senator  Inouye.  Thank  you  very  much. 

The  Chairman.  Thank  you,  sir. 

Senator  Reid. 

Senator  Reid.  Thank  you,  Mr.  Chairman.  I  apologize  for  not 
being  here  earlier,  but  I  was  on  the  Senate  floor  and  was  pre- 
occupied and  couldn't  be  here. 

I  would  ask  the  witnesses:  Does  anyone  agree  that  the  Seminole 
case  spoke  to  the  issue  of  a  State's  immunity  from  suit  in  a  Federal 
court  under  IGRA? 

Mr.  Waxman.  Yes. 

Senator  Reid.  Everyone  agrees? 

Mr.  Waxman.  Certainly. 

Mr.  Leshy.  Yes. 

Senator  Reid.  One  of  the  things  that  I'm  concerned  about  is  the 
implied  immunity  in  compliance  with  law  currently  being  extended 
to  the  tribes  by  the  National  Indian  Gaming  Commission,  and  I  be- 
lieve also  the  Justice  Department. 

I'd  like  comments  from  the  three  of  you  as  to  why  this  implied 
immunity  is  taking  place,  or  if  you  disagree.  Maybe  tnere  isn't  any. 

Mr.  Waxman.  I  disagree. 

Senator  Reid.  You  think  then  the  games  being  conducted  in  Cali- 
fornia are  legal?  Is  that  what  you'd  say? 

Mr.  Waxman.  No;  I  disagree  that  we  are  imposing  a  policy  of  im- 
plied immunity. 

Senator  Reid.  What  is  the  imposition?  What  are  you  doing,  then? 

Mr.  Waxman.  Well,  the  United  States  Justice  Department  and 
the    NIGC    have    taken    enforcement    actions    with    respect    to 
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uncompacted  gaming  in  several  instances,  including  some  instances 
in  California. 

Senator  Reid.  The  only  time  you  did  it  in  California  was  when 
a  gun  fight  erupted  in  a  casino.  It's  only  happened,  to  my  knowl- 
edge, on  one  occasion. 

Mr.  Waxman.  Actually,  if  I  could  correct  you,  Senator,  there  are, 
at  least  to  my  knowledge,  three  occasions  in  which  we  or  the  NIGC 
have  taken  enforcement  action.  I  don't  want  to  quibble  about 
the 

Senator  Reid.  In  California? 

Mr.  Waxman.  In  California.  For  example,  with  respect  to  the 
Rincon  Band  in  the  suburbs  of  San  Diego.  We  find 

Senator  Reid.  But  also  wasn't  that  a  dispute  among  the  opera- 
tors of  the  casino? 

Mr.  Waxman.  No,  Senator;  as  you  may  be  aware,  there  was  a 
stand-still  agreement  that  was  entered  into  by  the  U.S.  attorney 
for  the  southern  district  of  California  and  the  tribes  in  his  district, 
pending  a  decision  by  the  9th  Circuit  and  the  issuance  of  its  man- 
date in  the  Rumsey  case. 

Pursuant  to  that  stand-still  agreement,  the  U.S.  attorney  agreed 
not  to  close  down  the  class  III  operations  until  the  9th  Circuit  de- 
cided Rumsey,  and  the  tribes  agreed  that  they  would  not  expand 
their  operations  or  open  any  new  casinos. 

The  Rincon  Band  of  Mission  Indians,  notwithstanding  the  stand- 
still agreement,  attempted  to,  and  did,  open  a  new  casino.  We  filed 
a  lawsuit  under  the  Johnson  Act,  obtained  a  preliminary  injunc- 
tion, and  got  it  closed  down.  There  have  been  settlement  discus- 
sions going  on,  but  it  was  an  enforcement  action  taken  by  the  Unit- 
ed States  with  respect  to  gaming. 

Similarly,  in  the  Etam  case — and  my  colleagues  from  Interior  can 
probably  speak  to  this  better — the  National  Indian  Gaming  Com- 
mission successfully  ordered  the  closure  of  a  casino  operation  in 
California. 

The  other  case  you're  referring  to  I  believe  is  the  Morongo  Band 
case,  which  has  been  now  memorialized  by  the  9th  Circuit  decision 
in  E.C.  Investments.  But  even  there,  if  I  can  point  out,  we  filed  a 
criminal  indictment — and  this  is  indicative  of  the  state  of  the  law 
in  the  9th  Circuit  and  in  California — only  to  have  22  of  the  23 
counts  dismissed  on  the  scope-of-gaming  issue.  Only  recently,  with- 
in the  last  2  months,  I  think,  have  we  gotten  that  reversed  in  the 
9th  Circuit. 

I  don't  want  to  make  a  speech,  but  if  you  would  like  me  to  talk 
about  California,  I  will. 

Senator  Redd.  I  really  would,  and  I'd  like  you  to  talk  about  Cali- 
fornia in  some  detail.  I  served  in  the  House  with  Lungren.  I  think 
he  was  a  good  member  of  the  House.  I  think  he's  done  a  good  job 
as  attorney  general. 

I've  spoken  to  him,  and  I'm  sure  he's  been  frustrated  by  a  lot  of 
things,  but  I  think  this  is  up  near  the  top  of  his  list. 

It's  my  understanding  that  we  have,  at  last  count,  some  30  In- 
dian casinos  in  California.  Maybe  as  many  as  10,000  slot  machines 
are  operating  in  California.  We  know  that  the  Elam  Indian  case 
came  about  as  a  result  of  several  days  of  gunfire  erupting  in  the 
property. 
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It  seems  that,  from  an  outsider  looking  in  and  following  what 
lawsuits  have  been  filed  by  the  attorney  general  of  the  State  of 
California,  that  they  are  absolutely  getting  no  help  from  the  Fed- 
eral Government  to  obvious  violation  of  law. 

Mr.  Waxman.  Let  me  try  and  response  in  as  comprehensive  a 
way  as  I  can,  Senator  Reid,  to  your  concerns.  And  let  me  say  that 
I  also  have  spoken  with  General  Lungren  and  his  assistant,  Tom 
Gede,  who  will  be  a  witness  here  today.  They  were  in  Washington 
last  week  to  participate  in  the  executive  working  group  that  the  at- 
torney general  convenes  with  State  and  local  law  enforcement  au- 
thorities on  a  quarterly  basis.  What  was  scheduled  as  a  one-half 
hour  discussion  of  Indian  gaming  expanded  to  IV2  hours,  and  we 
had  quite  a  full  and  frank  exchange  of  views. 

But  let  me  just  say  this:  The  situation  in  California  is  difficult, 
frustrating,  and,  in  our  view,  entirely  unique  in  this  country.  With- 
out question,  California  allows  some  forms  of  class  III  gaming  by 
all  of  its  citizens.  The  State,  however,  has  refused  to  negotiate  with 
tribes  over  compacts  that  would  have  covered,  forms  of  class  III 
games  that  are  not  specifically  and  expressly  permitted  under 
State  statutory  law. 

The  tribes  filed  suit  under  IGRA  The  State,  to  its  credit,  did  not 
assert  an  11th  amendment  defense  and  agreed  to  litigate  the  case 
and  abide  by  the  decision  of  the  Court. 

The  district  Court  held,  with  respect  to  most  of  the  games  the 
tribes  wanted  to  conduct,  that  the  State  did  have  an  obligation  to 
negotiate,  and  that  most,  if  not  all,  of  the  games  were  compactable. 

This  decision,  I  would  point  out,  was  entirely  consistent  with  a 
prior  decision  of  the  2d  Circuit  Court  of  Appeals  in  the 
Mashantucket  Pequot  case,  which  essentially  stated  that  the  State 
is  required  to  negotiate  over  any  form  of  class  III  gaming  that  is 
not  inconsistent  with  broad  public  policy.  The  court  there  held  that 
the  State's  position  that  it  was  required  to  compact  only  over  those 
games  that  are  specifically  authorized  in  State  statutory  law  was 
too  narrow. 

When  the  district  Court  decided  the  Rumsey  case,  rather  than 
negotiate,  the  State  appealed,  as  it  had  every  right  to.  That  appeal 
has  not  yet,  to  this  day,  been  finally  resolved. 

In  the  interim,  as  you  pointed  out — I  don't  know  what  the  num- 
bers are — a  number  of  tribes  began  uncompacted  class  III  gaming. 

Now,  rightly  or  wrongly,  wisely  or  not,  neither  the  Justice  De- 
partment— specifically,  the  attorney  general  and  the  four  U.S.  at- 
torneys in  California,  either  the  present  ones  or  their  predecessors 
under  the  past  administration — nor  the  National  Indian  Gaming 
Commission  moved  to  shut  those  class  III  gaming  operations,  pend- 
ing the  Court  of  appeals  decision  in  Rumsey  everybody,  I  think  it's 
fair  to  say,  assumed  that  the  Court  of  appeals'  decision  in  Rumsey 
would  resolve  the  scope-of-gaming  question  definitively  and  reason- 
ably expeditiously. 

Now,  regrettably,  that  has  not  happened.  While  the  Court  of  ap- 
peals issued  an  opinion  in  Rumsey  several  months  ago,  it  has  delib- 
erately withheld  its  mandate,  pending  a  decision  by  the  California 
Supreme  Court  in  a  case  called  Western  Telcon,  which  coinciden- 
tal^, is  going  to  be  argued  this  afternoon  in  California. 
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In  the  meantime,  during  this  interim  period,  the  district  Court's 
judgment  in  favor  of  the  tribes  is  still  in  effect. 
So  you  have,  on  the  one  hand,  the  tribes  saying, 

Look,  Congress  passed  IGRA  in  1988.  We  have  been  seeking  since  that  time  to 
negotiate  a  compact  with  the  State  and  the  State  has  refused,  and  if  you  shut  us 
down  we  are  going  to  be  deprived  of  the  ability  to  assist  our  economic  well-being, 
et  cetra,  et  cetra,  because  the  State  has  refused  to  negotiate  with  us. 

On  the  other  hand,  you  have  the  State  making  the  entirely  legiti- 
mate argument  that  you've  just  characterized  on  behalf  of  the 
State's  attorney  general,  which  is  that  these  operations  are  undeni- 
ably class  III  gaming  and  they  undeniably  are  uncompacted,  and 
therefore  they  are  violative  of  the  Johnson  Act. 

Now,  thankfully,  it  finally  looks  like  this  interregnum  will  be 
ending.  As  I  said,  Western  Telcon  will  be  argued  this  afternoon,  and 
as  I  understand  the  rules  of  the  California  Supreme  Court,  they 
are  required  to  issue  a  decision  within  90  days. 

The  9th  Circuit  has  expressly  withheld  issuance  of  its  mandate 
in  the  Rumsey  case  pending  this  decision  by  the  California  Su- 
preme Court  on  the  scope-of-gaming  issue. 

Now,  the  decision  by  the  previous  attorney  general  and  this  at- 
torney general  not  to  close  all  of  the  California  gaming  pending  res- 
olution of  the  litigation  can  be  criticized,  and  I  know  it  has  been, 
but  I  would  request  the  committee  to  consider  the  following  factors: 

First  of  all,  the  fact,  incorrect  in  retrospect,  but  nonetheless  the 
fact,  that  everyone  involved  thought  that  this  difficult  scope-of- 
gaming  issue  would  be  resolved  reasonably  expeditiously  and  would 
not  have  continued  to  this  very  regrettable  point. 

Second,  the  history  of  efforts  elsewhere  in  the  9th  Circuit  to  shut 
casinos  pending  resolution  of  these  very  difficult  scope-of-gaming 
issues — and  111  direct  your  attention  to  two  examples. 

First,  in  Arizona — I  know  the  chairman  is  aware  of  this — the  pre- 
vious U.S.  Attorney  issued  an  order  to  several  tribes — I  can't  re- 
member if  it  was  seven  or  nine — that  were  engaging  in 
uncompacted  gaming  to  shut  down.  The  tribes  responded  that  the 
Governor  had  refused  to  negotiate,  even  to  talk  with  them.  None- 
theless, two  tribes  voluntarily  closed,  and  the  FBI  successfully  raid- 
ed the  others  and  shut  them  down.  In  one  instance  there  was  a 
very  unfortunate  incident  which  resulted  in  a  temporary  blockade. 
Nonetheless,  we  took  strong  and  immediate  enforcement  action  to 
shut  those  uncompacted  casinos. 

Within  a  period  of  days,  or  maybe  it  was  weeks,  the  Governor 
changed  his  mind  and  the  State  negotiated  and  signed  compacts 
with  the  tribes  that  permitted  them  to  conduct  precisely  the  same 
kind  of  games  that  we  had  gone  to  all  the  trouble  to  shut  down. 

Second,  111  just  point  you  to — not  as  an  excuse,  but  so  that  you 
understand  the  difficulty  of  the  decisions  that  the  Justice  Depart- 
ment is  making  in  California — is  the  case  involving  the  Spokane 
Tribe  in  Washington.  The  State  of  Washington  has  a  number  of 
tribes  that  are  engaging  in  compacted  class  III  gaming.  There  are 
two  tribes,  the  Spokane  and  the  Colville,  that  are  presently  en- 
gaged in  uncompacted  class  III  gaming.  Those  tribes  have  at- 
tempted to  negotiate  compacts  concerning  games  beyond  what  the 
compacted  tribes  are  conducting.  The  State,  as  with  California,  con- 
tends it  doesn't  have  to  negotiate  about  those  games. 
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That  issue  of  the  scope-of-gaming  in  Washington  is  the  subject 
of  the  9th  Circuit's  decision  in  Spokane  that  the  Chairman  and  I 
were  discussing  before. 

Now  during  the  pendency  of  this  litigation,  we  sought  to  close 
down  and  obtain  an  injunction  against  the  uncompacted  gaming  by 
the  Spokane  Tribe,  and  we  got  it.  The  9th  Circuit  has,  however, 
stayed  that  order  pending  issuance  of  its  mandate  in  Rumsey. 

So  in  the  face  of  this  experience  in  the  9th  Circuit,  the  U.S.  at- 
torneys, I  would  submit,  need  to  consider  the  fact  that  we  have  a 
government-to-government  relationship  with  the  tribes,  we  have  a 
trust  obligation  to  the  tribes,  and,  we  have  a  statutory  obligation 
to  encourage  economic  development  which  the  casinos  have  greatly 
assisted.  They  also  have  to  consider  that  closure  of  the  casinos 
pending  the  9th  Circuit's  decision  in  Rumsey  would  cause  severe 
economic  dislocation,  not  only  to  the  tribes  and  tribal  members, 
themselves,  but  to  the  many  hundreds — and  I  think  actually  thou- 
sands— of  non-Indians  that  are  employed  in  those  gambling  oper- 
ations. 

Our  U.S.  attorneys  also  need  to  consider  priorities.  Drug  smug- 
gling and  drug-related  offenses,  organized  crime,  alien  smuggling, 
gangs — the  U.S.  attorneys  in  California  are  constantly  allocating 
inadequate  resources  to  the  threat  of  crime  and  the  increasing  level 
of  Federal  criminal  violations  in  the  State  of  California,  as  else- 
where. 

As  I  said,  we  have  taken  enforcement  action  in  California  in  the 
Rincon  case  and  the  Morongo  Band  case  and  the  Elam  case,  but 
I  submit  to  you,  not  by  way  of  excuse  but  by  way  of  explanation, 
that  in  allocating  the  Federal  prosecutive  resources  within  Califor- 
nia, the  U.S.  attorneys,  by  not  shutting  down  most  of  the  casinos' 
operations  pending  a  final  decision  in  Rumsey,  have  exercised  pros- 
ecutorial discretion  that  the  attorney  general  believes  is  within  the 
realm  of  their  authority. 

It's  a  very,  very  difficult  issue,  as  I  said.  It  is  quite  difficult,  quite 
regrettable,  and  I  think  quite  unique, 

Senator  Reid.  Mr.  Waxman,  I  think  you've  done  a  fine  job  of  out- 
lining the  problems  that  Justice  has  and  problems  that  affect  Indi- 
ans and  the  States.  I  was  with  you  all  the  way  until  you  talked 
about  allocation  of  resources.  I  think  time  will  show  that  the 
alarms  that  I  raised  4  or  5  years  ago  will  come  to  be  proven  accu- 
rate. 

It  is  no  quirk  of  history  that  the  largest  number  of  FBI  agents 
per  capita  in  the  United  States  is  based  in  Las  Vegas.  The  reason 
for  that  is  that  organized  crime  has — and  you  can  define  that  how- 
ever you  want — has,  for  decades,  infiltrated  and  tried  to  infiltrate 
gaming,  the  reason  being  that  the  commodity  is  cash. 

So  when  you  talk  about  drugs  and  prostitution — I  don't  know  if 
you  mentioned  prostitution,  but  you  talked  about  drugs  and  other 
types  of  crime  that  you  indicated  that  Justice  was  looking  after, 
you'll  find  that  the  allocation  of  resources  in  Nevada  have  been 
backed  off  significantly.  Why?  Because  you  would  have  to  be  pretty 
low  on  the  intelligent  level  to  be  trying  to  infiltrate  gaming  in  Ne- 
vada where  you  have  such  stringent  controls,  when  gaming  is  all 
over  the  United  States  not  controlled  very  well. 
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There  are  a  number  of  examples  of  where  it  isn't  controlled  very 
well,  but  certainly  Indian  gaming  is  a  prime  example  of  where  the 
controls  in  most  places  are  almost  non-existent  or  just  for  show. 

And  I  will  bet  that  time  will  show  that  organized  crime  has  infil- 
trated a  significant  number  of  those  places,  and  that  doesn't  speak 
ill  of  Native  Americans.  The  fact  of  the  matter  is,  in  Nevada,  with 
all  the  good  intentions  in  the  world  of  law  enforcement  and  others, 
these  people  who  are  experts  in  crime  want  to  launder  their  money, 
want  to  do  other  things  to  make  their  illegitimate  gains  look  good, 
go  to  places  like  that. 

As  I  said,  I  followed  you  all  the  way  until  you  talked  about  allo- 
cation of  resources,  because  you  will  find  that  you  couldn't  better 
allocate  your  resources  than  to  find  out  where  these  people  who  are 
earning  hundreds  of  millions,  if  not  billions,  of  dollars  in  drug  prof- 
iting and  other  types  of  measures  are  in  these  places. 

If  you  ask  me  where,  I  don't  know,  because  they  are  so  good.  I 
was  stunned  in  Nevada,  when  I  was  chairman  of  the  Nevada  Gam- 
ing Commission,  and  the  Federal  Government,  having  worked  for 
years  finding  organized  crime  activities  in  Nevada — we  were  told 
that  one  of  our  major  hotels  was  controlled  by  crime  figures  out  of 
Kansas  City.  I  didn't  know  there  was  such  a  syndicate  that  existed. 
They  owned,  controlled  a  number  of  major  casinos  in  the  State  of 
Nevada.  They  ordered  them  sold.  They  controlled  them. 

So  it's  there,  and  I  think  that  that's  a  concern  I  have. 

When  I  started  off  here  helping  write  this  law,  Nevada  had  real 
concerns  because  of  the  competition.  That  has  long  since  dis- 
appeared because  Nevada  people,  gamers  as  they  are,  have  gone 
where  the  action  is  and  they've  spread  out  all  over  the  country,  if 
not  the  world. 

So  the  competition  thing — you  know,  everyone  knows  Las  Vegas 
is  doing  just  fine,  Reno  is  doing  just  fine. 

But  I  think  for  us,  as  a  country,  we  have  to  recognize  the  prob- 
lems with  gaming.  The  commodity  is  cash.  You're  not  selling  tennis 
shoes  or  T-shirts  or  lunches  or  dinners,  you're  selling — cash  is  the 
commodity. 

When  these  large  sums  of  cash  are  there,  people  try  to  infiltrate, 
and  I  think  that's  where  Justice  is  making  a  mistake.  It  has  noth- 
ing to  do  with  Indian  gaming. 

I  acknowledge  it's  been  great  for  some  tribes  and  the  economic 
development  has  been  important,  but  I  think  we,  as  a  country, 
have  to  get  to  take  a  look  at  this  and  find  out  what's  happening, 
and  I  think  we,  as  a  committee,  have  an  obligation. 

I  appreciate  the  chairman  holding  these  hearings  and  agreeing 
to  hold  others  in  months  to  come. 

I'm  sorry  to  take  a  lot  of  time.  Just  a  couple  more  questions. 

Mr.  Waxman.  Could  I  respond  briefly  to  that? 

Senator  Reid.  Sure. 

The  Chairman.  Briefly,  please.  We  have  four  panels. 

Mr.  Waxman.  I  will  be  very  brief. 

The  Chairman.  Okay. 

Mr.  Waxman.  The  Justice  Department  is  very  concerned,  as  I 
think  the  committee  knows  from  the  testimony  we've  offered  in  the 
prior  2  years,  about  what  we  view  as  the  inadequate  level  of  regu- 
lation of  Indian  gaming.  We're  not  just  talking  about  uncompacted 
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gaming.  This  is  largely  compacted  gaming  in  States  in  which  the 
States,  in  the  compacting  process,  have  not  reserved  for  themselves 
very  much  in  the  way  of  regulatory  authority. 

Senator  Reid.  As  was  intended  in  law. 

Mr.  Waxman.  Exactly.  That's  why  we  have  supported  both  this 
year,  last  year,  and  the  year  before,  before  this  committee,  in  the 
context  of  proposed — I  think  it  was  S.  2280  and  S.  487 — the  statu- 
tory establishment  of  Federal  regulatory  standards  and  an  in- 
creased authority  by  a  reconstituted  Indian  Gaming  Commission 
to,  in  fact,  regulate. 

I  know,  Senator,  that  you've  raised  concerns  before  about  the  ex- 
tent to  which  the  FBI  is  really  looking  at  and  trying  to  get  to  the 
bottom  of  the  issue  of  organized  crime  infiltration  in  the  tribes.  I 
have  checked  with  both  the  organized  crime  section  of  our  criminal 
division,  which  is  in  the  business  of  addressing  the  infiltration  of 
organized  crime,  and  with  the  relevant  authorities  at  the  FBI,  and 
I  have  been  assured  that  they  do  not  perceive  a  widespread  orga- 
nized effort.  There  have  been  instances  of  reports — largely  the  re- 
ports come  from  the  Indian  tribes  themselves—of  attempts  at  infil- 
tration, and  in  those  instances  we  have  acted  immediately  and 
forcefully. 

All  I  can  say  is  I  hope  that  your  prediction  is  wrong.  We  think 
that  it  is  wrong,  but  time  will  tell. 

We  support  in  every  way  possible  increased  regulatory  authority 
and  investigation  over  casino-type  gaming  in  any  form  by  any  per- 
son. 

Senator  Reid.  Mr.  Chairman,  I  ask  the  panel  here:  What  are  our 
legislative  options?  The  Court  noted  that  various  enforcement 
mechanisms  were  available  to  the  Federal  Government.  Would  one 
be  to  authorize  suits  in  State  Court  under  the  act? 

Mr.  Waxman.  I  actually  hadn't  thought  of  that  one. 

Senator  Reid.  Would  you  think  about  it  and  submit  something 
in  writing? 

Mr.  Waxman.  I  will.  I  will  tell  you  off-the-cuff,  given  the  sov- 
ereign status  of  Indian  tribes  vis  a  vis  Courts,  my  initial  reaction 
is  that  it  would  be  somewhat  awkward  to  force  the  tribe  to  submit, 
with  respect  to  something  that  is  within  its  sovereign  authority,  to 
submit  to  the  jurisdiction  of  a  State  Court  judgment,  but  we  will 
consider  it  and  respond  in  writing.  Thank  you. 

[Information  appears  in  Mr.  Waxman's  prepared  statement  in 
appendix.] 

Senator  Reid.  In  closing,  Mr.  Chairman,  I  appreciate — and  I  say 
this  to  the  panelists,  especially  those  from  Interior — the  discretion 
indicated  by  Secretary  Babbitt  that  he  is  now  soliciting  opinions 
and  comments  as  to  the  authority  of  the  Secretary  in  the  wake  of 
this  decision. 

As  one  of  the  persons  that  wrote  the  act,  I  can  tell  everyone  here 
that  it  was  never  the  intent  of  Congress  to  vest  in  the  Secretary 
unbridled  power  to  grant  gaming  compacts  over  State  objections, 
and  it's  almost  ironic  that  a  decision  which  seemingly  limits  Fed- 
eral authority  could  somehow  be  construed  as  granting  such  enor- 
mous power  to  one  Federal  official. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  Thank  you. 
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Before  I  turn  to  Senator  Wellstone,  I  want  to  thank  you  again, 
Senator  Reid,  for  the  invaluable  experience  that  you  bring  to  this 
issue,  and  we're  very  grateful  for  your  continued  involvement  and 
vigilance. 

Senator  Wellstone. 

STATEMENT  OF  HON.  PAUL  WELLSTONE,  U.S.  SENATOR  FROM 

MINNESOTA 

Senator  Wellstone.  Thank  you,  Mr.  Chairman. 

I  apologize.  We  had  another  hearing  on  the  repeal  of  the  gas 
price  that  I  was  at,  so  I  thought  I  ought  to  go  over  there  for  a 
while. 

The  Chairman.  So  you  drove  over?  [Laughter.] 

Senator  Wellstone.  I  actually  walked,  in  conservation  spirit. 

Let  me,  first  of  all,  just — and  I'm  going  to  be  actually  relatively 
brief.  I  apologize  for  missing  your  testimony.  I  actually  want  to  just 
build  on  two  comments  from  my  colleague  from  Nevada,  Senator 
Reid. 

First,  I  think  also  in  Minnesota  there  is  an  uneasiness  about  the 
Secretary  of  Interior  having  this  power  vis  a  vis  the  State  and 
where  the  State  fits  into  the  decisionmaking  process.  I  want  to 
make  that  clear.  I've  heard  quite  a  bit  about  that  from  my  State. 

Second,  I  appreciate  Mr.  Reid's  emphasis  on  accountability  and 
understanding  what  is  happening  around  the  country  and  not  turn- 
ing our  gaze  away  from  any  unpleasant  realities,  but  I  also  think 
that  has  to  be  said  within  the  framework,  at  least  drawing  on  the 
Minnesota  experience — and  again  Senator  Reid  emphasized  this, 
and  I  appreciated  that. 

As  I  look  at  Indian  gaming  in  Minnesota,  I  just  see  some  eco- 
nomic development  and  some  jobs  and  some  future  that  wasn't 
there  before.  I  mean,  it's  not  a  100-percent  perfect  record,  but,  boy, 
there  is  just  some  incredibly  successful  economic  management  that 
is  going  on  that  actually  is  quite  inspiring  and  that  has  to  be  said 
many  times  over — I  mean  very  inspiring,  I  mean  really  fiscally 
sound,  forward-looking  economic  development,  just  some  beautiful 
things  happening  in  delivery  of  health  care  and  education  with 
kids. 

I  can  see  the  difference,  because  when  there  is  that  kind  of  hope 
and  looking  to  the  future,  especially  with  the  kids,  there  is  less 
looking  down  on  the  ground  and  looking  away  from  you  and  there 
is  more  looking  at  you.  I  can  see  it  and  I  can  feel  it,  as  a  Senator, 
and  I  want  to  just  make  clear  how  important  gaming  is  in  that 
sense. 

I  think  the  question  that  I  need  to  ask  you — and  maybe  this  goes 
to  you,  Mr.  Waxman — is  whether  or  not — I  mean,  I  think  the  ques- 
tion for  us  is  the  effect  of  the  Seminole  case  on  tribes  with  com- 
pacts with  States  with  no  expiration,  open-ended,  no  expiration 
dates.  Could  either  one  of  you  kind  of  spell  out  how  you  see  this? 

Mr.  Waxman.  Well,  if  I  understand  the  question,  with  respect  to 
those  tribes  that  have  existing  negotiated  compacts  with  no  expira- 
tion date,  it's  not  immediately  obvious  to  me  why  the  decision  in 
Seminole  Tribe  would  have  any  effect  at  all  on  the  operation  of 
gaming  by  those  tribes. 
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If  there  are  other  tribes  in  the  State  that  have  not  yet  negotiated 
compacts,  the  Supreme  Court's  decision  in  Seminole  Tribe  could 
have  an  effect  if  they  requested  the  State  to  negotiate  and  then 
there  was  a  failure  to  conclude  a  compact  and  the  tribe  sought  to 
bring  suit  for  an  alleged  bad  faith  on  the  part  of  the  State.  But  as 
to  those  compacts  that  are  in  effect,  we  think  that  the  Supreme 
Court's  decision  in  Seminole  Tribe  has  no  impact. 

Senator  Wellstone.  I  thank  you. 

Mr.  Waxman.  You're  welcome 

Mr.  Leshy.  We  agree. 

Senator  Wellstone.  Good.  Thank  you,  Mr.  Chairman. 

The  Chairman.  Thank  you. 

In  closing,  I  thank  the  witnesses  for  very  important  testimony. 
We  look  forward  to  working  with  you. 

Speaking,  I  believe,  for  the  entire  committee,  we  want  to  pre- 
serve this  much-needed  economic  boost  to  Indian  tribes.  Those 
tribes  who  have  never  had  any  opportunity  in  the  past  200  years 
are  now  achieving  some  economic  prosperity.  That's  the  fundamen- 
tal premise  upon  which  I  and  the  vice  chairman  operate. 

I  would  like  to  point  out  that  both  of  you  recommended  that  one 
of  the  solutions  is  to  amend  the  act.  First  of  all,  I  would  solicit  your 
specific  recommendations  as  far  as  amendments  to  the  act  are  con- 
cerned. 

I  also  would  remind  you  of  something  that  I  know  Mr.  Leshy  and 
Mr.  Duffy  know,  and  that  is  that  Senator  Inouye  and  I  have  spent 
literally  hundreds  of  hours  in  meetings  with  the  States  attorneys 
general,  with  representatives  of  the  Governors,  and  the  gaming 
tribes,  and  there  have  been  really  two  issues  that  we've  had  these 
incredibly  long  meetings  about.  One  is  scope-of-gaming  and  the 
other  is  enforcement  and  oversight.  We've  never  been  able  to  reach 
agreement,  so  the  interested  parties  have  been  able  to  block  any 
proposed  legislation. 

As  far  as  scope-of-gaming  is  concerned,  I  agree  with  the  wit- 
nesses and  with  the  reality  that  we  have  to  address  that  in  one 
form  or  another.  The  best  way  to  do  that,  of  course,  would  be 
agreement  amongst  parties,  but  I  can't  tell  you  that  I'm  optimistic, 
given  Senator  Inouye's  and  my  past  experience. 

On  the  oversight  and  gaming,  I  totally  agree  with  Senator  Reid, 
Mr.  Waxman.  I'm  gratified  to  know  that  there  is  not  any  proof 
right  now  that  there  has  been  any  penetration  of  organized  crime. 
But  Senator  Reid's  background  and  experience  and  knowledge  in 
this,  and  my  reading  and  talking  to  experts  on  the  issue  of  gaming, 
clearly  indicate  that  these  operations  can  be — I'm  not  saying  will 
be,  but  can  be  penetrated. 

My  greatest  disappointment  with  the  Indian  tribes  is  their  abso- 
lute failure  and  obstinate  view  toward  any  increase  in  oversight  in 
gaming,  and  I'm  not  doing  that  for  my  benefit,  I'm  trying  to  do  it 
for  theirs.  I  can't  tell  you  how  frustrated  I  am  that  they  would  fail 
to  agree  to  even  the  minimal  increases  that  would  be  necessary. 

The  level  of  oversight  and  regulation  of  gaming  that  takes  place 
in  Nevada  today  is  the  result  of  experience.  It's  the  result  of  experi- 
ence with  gaming. 
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I  believe  that  the  minimum  protection  to  the  Indian  tribes  and 
the  patrons,  who  are  99  percent  non-Indians,  would  be  to  have 
that  same  level  of  oversight  and  regulation. 

We've  got  two  severe  problems  here,  and  I  would  look  forward, 
along  with  others,  to  working  with  you  in  trying  to  see  that  we  re- 
solve those  two  issues. 

I  don't  think  we'd  be  having  these  hearings  today,  very  frankly, 
if  those  issues  had  been  resolved  earlier  on. 

I'd  be  glad  to  hear  any  final  comments  that  either  one  of  you 
would  like  to  make. 

Mr.  Waxman.  I  would  just  say,  Mr.  Chairman,  again,  the  Depart- 
ment thanks  you  and  the  vice  chairman  for  your  almost  unbeliev- 
able support  and  dedication  in  this  very  intractable  area.  We  agree 
with  and  have  long  supported,  the  principle  of  increased  regulation 
of  tribal  gaming,  and,  as  I  said  in  my  opening  statement,  we're  also 
very,  very  supportive  of  the  economic  benefits  and  other  social  ben- 
efits that  the  process  of  compacted,  regulated  Indian  gaming  has 
brought  to  Indian  nations.  We  want  to  continue  to  work  with  the 
committee  in  every  way  we  can. 

Senator  Reid.  Mr.  Chairman,  if  I  could  just  say  one  thing,  I 
know  everyone  wants  something  done,  and  I  hope  it  can  happen, 
but,  having  been  in  government  most  of  my  adult  life,  I've  never 
known  two  people  who  worked  harder  on  an  issue — the  patience  of 
Inouye  and  your  persistence.  I  mean,  if  the  two  of  you,  who  I 
thought  were  a  very  good  team,  couldn't  resolve  this,  I  don't  know 
what  the  future  holds,  and  I'm  very  despondent  about  this. 

I  don't  know  how  you  could  have  had  a  better  combination,  who 
were  more  willing  to  spend — you  mentioned  hours.  You  guys  spent 
days  and  weeks  working  on  this  at  meetings  all  over  the  country. 
A  lot  of  us  stood  and  couldn't  understand  how  you  could  devote  the 
time  to  it. 

I  think  when  the  history  books  are  written,  if  we  able  to  resolve 
this,  the  groundwork  would  have  been  laid,  the  foundation  laid  by 
the  two  of  you,  which  you've  gotten  too  little  credit  for  having  done 
a  great  deal  and,  frankly,  we  didn't  accomplish  anything,  which  is 
too  bad. 

The  Chairman.  Well,  thank  you  for  your  kind  remarks,  Senator 
Reid. 

Mr.  Leshy,  did  you  want  to  say  anything? 

Mr.  Leshy.  I  fully  agree  with  what  Mr.  Waxman  and  Senator 
Reid  said  about  your  contribution.  The  Secretary  certainly  has  been 
very  supportive  and  encouraging  in  a  discouraging  atmosphere,  I 
suppose  we  could  say.  Thank  you. 

The  Chairman.  And  did  you  want  to  say  anything? 

Senator  Inouye.  I  just  want  to  say  thank  you  very  much.  We  ap- 
preciate it. 

I'd  like  to,  if  I  may — I  would  have  said  this  in  my  opening  state- 
ment. I  wish  to  thank  the  chairman  for  convening  this  hearing  in 
this  very  constructive  and  productive  manner. 

I  hope  that  some  good  will  come  out  of  this,  and  I  believe  it  will. 
At  least,  for  one  thing,  we'll  have  a  better  understanding  of  what 
we  have  before  us,  and  with  your  help  I  think  there  is  a  solution. 
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I've  always  maintained  that  if  there  is  a  problem  there  must  be 
a  solution;  otherwise,  there  is  no  problem.  That's  Confucius. 
[Laughter.] 

The  Chairman.  Chairman  Mao  said  it's  always  darkest  before  it's 
totally  black. 

I  thank  the  witnesses.  Thank  you  very  much. 

Our  next  panel  is:  James  Doyle,  attorney  general  of  the  State  of 
Wisconsin;  and  Thomas  Gede,  who  is  the  special  assistant  attorney 
general,  Office  of  the  Attorney  General,  State  of  California. 

I'd  welcome  our  witnesses.  Please  proceed  with  your  statement. 

Could  I  point  out  that  I'm  going  to  have  to  leave  in  a  short  while. 
I  think  Senator  Inouye  is  going  to  Chair  until  around  11:30.  Then 
we  will  reconvene  this  hearing  at  2:30  this  afternoon. 

Please  proceed,  Attorney  General  Doyle.  It's  good  to  see  you 
again. 

STATEMENT  OF  JAMES  DOYLE,  ATTORNEY  GENERAL,  STATE 
OF  WISCONSIN,  MADISON,  WI 

Mr.  DOYLE.  Thank  you,  Senator.  Thank  you,  Mr.  Chairman  and 
Mr.  Vice  Chairman.  Here  we  are  again  on  an  issue  that,  when  I 
first  ran  for  attorney  general  in  1990,  I  don't  think  I  ever  expected 
was  going  to  take  up  this  amount  of  time. 

I  want  to  express  my  appreciation  to  you  on  all  the  efforts  that 
you  have  made.  Thank  you  for  the  invitation  to  talk  about  the  ef- 
fects of  Seminole. 

As  a  start,  I'd  like  to  say  Wisconsin  was  one  of  the  States  that 
intentionally  did  not  raise  the  11th  amendment  defense,  and  we 
did  not  because  we  wanted  to  be  involved  in  the  regulation  and 
control  of  gambling  that  was  going  on  in  the  State  and  we  were 
concerned  about  the  implications  of  the  defense;  however,  I  fully 
understand  why  my  colleagues  in  other  States,  caught  in  the  mid- 
dle of  contentious  negotiations  and  feeling  that  they  were  being 
pushed  on  scope  of  gaming  far  beyond  what  the  act  called  for,  quite 
naturally  used  the  11th  amendment  in  the  course  of  that  litigation. 

In  addition,  simply  to  let  you  know  where  my  comments  are  com- 
ing from,  Wisconsin  does  have  compacts  with  all  of  its  tribes,  and 
we  have  compacts  of  limited  terms  that  are  coming  to  conclusion 
in  the  next — I  think  the  first  one  is  up  for — the  term  ends  in  2 
years.  So  we  are  obviously  very  interested  in  where  the  law  goes 
over  the  next  couple  of  years  as  we  move  into  our  renegotiation 
process. 

Undoubtedly,  there  are  strong  differences  of  opinion  regarding 
what  Seminole  means  and  how  States  and  tribes  and  the  Federal 
Government  ought  to  react  to  this  decision.  The  wide  divergence  of 
opinion  should  not  surprise  us — certainly  not  the  chairman  and  the 
vice  chairman — because  it  reflects  the  many  diverse  positions  that 
we  have  seen  on  Indian  gaming  issues  for  quite  a  number  of  years. 

The  Indian  Gaming  Regulatory  Act  was,  in  many  ways,  an  at- 
tempt to  reach  a  compromise  in  order  to  resolve  the  tensions 
among  the  States,  tribes,  and  the  Federal  Government. 

IGRA  did  not  resolve  all  those  tensions,  and  unfortunately  the 
Seminole  decision  might  actually  exacerbate  some  of  them. 

Seminole  has  thrown  additional  confusion  into  the  already  mud- 
died waters  of  Indian  gaming.  While  many  important  issues  remain 
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unresolved,  Seminole  may  have  the  effect  of  bringing  the  compact- 
ing process  in  many  States  to  a  stand-still. 

Without  compacts,  we  must  rely  on  the  Federal  Government  to 
provide  effective  criminal  enforcement  of  class  III  gambling  which 
takes  place  on  Indian  lands.  That  strategy  could  lead  to  serious 
problems. 

When  a  scam  artist  tries  to  cheat  a  slot  machine  or  an  employee 
steals  money  at  a  casino  in  northern  Wisconsin,  I  don't  think  a  911 
call  to  Washington  for  help  is  going  to  get  us  very  fast  response  to 
that  crime. 

I  hope  the  final  result  of  this  case  is  not  the  spread  of  wide-open, 
unregulated  gambling  on  Indian  lands  throughout  the  country. 

While  the  Seminole  case  does  not  affect  our  current  compacts  in 
Wisconsin,  as  I  indicated,  I  am  seriously  concerned  about  what  will 
take  place  in  my  State  in  1998  when  those  compacts  begin  to  ex- 
pire. 

I'm  sure  there  will  be  additional  Court  cases  which  we  will  have 
to  answer  many  of  the  questions  left  unanswered  by  the  Seminole 
decision;  however,  I  hope  we  don't  have  to  continue  to  muddle 
along  for  several  years  of  litigation  waiting  for  greater  clarity  on 
national  Indian  gaming  policy. 

I  know  that  the  two  of  you,  Senator  McCain  and  Senator  Inouye, 
have  been  working  over  many  years  for  substantial  amendments  to 
IGRA,  and  I  believe  that  the  Seminole  decision,  if  anything,  may 
prompt  some  Congressional  action.  I  hope  the  Seminole  decision 
might  do  that — to  have  Congress  step  in  and  help  resolve  some  of 
the  important  issues. 

Congress  is  the  only  body  which  has  the  power  to  fashion  overall 
remedy  to  the  current  problems.  And  as  you  look  to  possible  solu- 
tions, I  would  urge  you  to  consider  three  key  priorities — and  they're 
not  ones  that  are  new  to  you. 

First,  Congress  should  more  clearly  define  the  scope  of  gambling 
on  Indian  lands.  From  a  State's  perspective,  we  need  to  know  what 
is  legal  and  what  is  illegal,  particularly  as  we  move  into  our  com- 
pacting process  in  a  couple  of  years. 

Second — and  I  appreciate  the  efforts  both  of  you  have  made — 
uniform  minimum  regulatory  standards  for  the  gaming  industry 
are  needed.  As  a  law  enforcement  official,  I  really  hope  that  all  the 
legal  issues  which  are  swirling  around  Indian  gaming  do  not  let  us 
lose  sight  of  the  need  for  strict  regulation  of  Indian  gambling. 

IGRA  forces  States  and  tribes  to  bargain  on  basic  commonsense 
regulations.  Congress  needs  to  give  us  a  minimum  threshold  for  all 
to  meet.  Good  regulations  shouldn't  be  on  the  bargaining  table 
when  compact  negotiations  take  place.  Some  basic  regulatory 
standards  should  apply  to  everyone,  and  they  should  be  non-nego- 
tiable. 

The  standards  should  include  mandatory  background  checks  on 
operators  and  employees.  Technical  standards  should  be  set  for 
gambling  machines  and  equipment.  And  we  need  national  stand- 
ards for  verification  and  auditing  of  criminal  procedures. 

Senator  Reid  said  it,  and  it  is  certainly  true  from  an  attorney 
general's  point  of  view:  We  are  talking  about  gambling.  As  much 
as  we  call  this  gaming  and  we  put  the  word  "industry"  in  front  of 
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it,  we  are  talking  about  gambling,  and  gambling  presents  some 
very  significant  law  enforcement  issues. 

Third,  I  believe  it  is  important  that  States  be  allowed  to  main- 
tain their  ability  to  participate  in  the  regulation  of  Indian  gaming 
if  they  choose. 

With  that  said,  let  me  take  a  moment  to  reflect  on  how  the  Semi- 
nole decision  affects  what  I  have  consistently  recommended  Con- 
gress to  do. 

There  needs  to  be  an  appropriate  recognition  of  balance  between 
the  State's  historic  right  to  regulate  gambling  within  its  boundary 
and  its  longstanding  11th  amendment  rights.  The  Seminole  case 
doesn't  invalidate  all  of  IGRA. 

Class  III  gaming  on  Indian  lands  remains  a  crime  in  the  absence 
of  a  valid  compact  with  a  State.  There  would  be  serious  con- 
sequences if  gaming  were  to  occur  without  a  compact  or  a  State 
regulatory  roll,  as  some  suggest  is  the  possible  consequence  of  the 
11th  Circuit's  remedy. 

This  comes  at  a  time  when  I  and  others  are  already  deeply  con- 
cerned about  the  inadequate  level  of  resources  that  exist  for  States 
and  the  Federal  Government  to  enforce  current  gambling  laws. 

In  the  few  short  weeks  since  Seminole  was  decided,  we  have  seen 
a  wide  divergence  of  opinion  on  what  the  case  means.  Many  unan- 
swered questions  are  left  for  another  day. 

For  example,  if  a  State  and  tribe  cannot  agree  on  a  compact,  can 
the  Secretary  of  the  Interior  determine  what  type  of  gambling  will 
take  place  on  Indian  land?  How  much  authority  does  the  Secretary 
have  to  decide  these  key  policy  questions? 

We  will  comment  on  the  proposed  regulations  of  the  Secretary  of 
the  Interior,  but  I  see  nothing  in  IGRA  that  gives  the  Secretary  the 
authority  to  create  regulations  or  to  approve  compacts  in  the  ab- 
sence of  participation  with  the  States. 

If  we  must  have  Indian  gambling  it  must  be  strictly  controlled. 
In  Wisconsin,  11  tribes  and  bands  have  compacts.  The  tribes  and 
the  State  have  developed  a  very  productive  working  relationship, 
which  ensures  the  integrity  of  gaming  which  occurs  on  Indian  land 
to  the  benefit  of  the  tribes  and  their  customers. 

I  am  committed  to  continuing  and  fostering  a  cooperative  rela- 
tionship with  the  tribes.  I  appreciate  the  efforts  that  the  tribes  in 
Wisconsin  have  made.  We  have  formed  a  very  good  relationship 
with  respect  to  enforcement  of  gambling  in  those  areas. 

However,  as  I  mentioned  earlier,  the  questions  raised  by  Semi- 
nole and  the  failure  of  Congress  to  amend  IGRA  in  order  to  clarify 
basic  regulatory  issues  concerns  me  a  great  deal.  Our  compacts  will 
come  up  for  renewal  within  the  next  three  years,  and  what  kind 
of  regulatory  structure  we  will  have  in  place  at  that  time,  if  any, 
is  completely  an  open  question. 

Mr.  Vice  Chairman,  thank  you.  I  pledge  my  continued  coopera- 
tion as  you  deliberate  these  questions. 

I  want  to  really  urge  strongly  that,  while  the  legal  issues,  which 
are  very  interesting  from  law  review  perspectives  and  from  legal 
professors  and  will  be  debated  for  many  years  to  come,  do  not  tie 
us  up  in  another  3,  4,  or  5  years  of  legal  dispute  in  which  we  ignore 
the  fundamental  need  to  tightly  regulate  and  control  gambling  in 
this  country. 
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Thank  you. 

Senator  Inouye  [ASSUMING  CHAIR].  I  thank  you  very  much,  Gen- 
eral Doyle. 

[Prepared  statement  of  Mr.  Doyle  appears  in  appendix.] 

Senator  Inouye.  If  I  may,  on  behalf  of  the  committee,  once  again 
welcome  you  back  to  the  committee.  After  all  of  these  hundreds 
upon  hundreds  of  hours  of  working  together,  it  seems  like  we're 
back  at  ground — well,  I  hope  it's  not  day  one,  but  we'll  try  to  pro- 
ceed beyond  this. 

May  I  now  call  upon  the  gentleman  from  California,  assistant  at- 
torney general,  Mr.  Gede. 

STATEMENT  OF  THOMAS  F.  GEDE,  SPECIAL  ASSISTANT  AT- 
TORNEY GENERAL,  OFFICE  OF  THE  ATTORNEY  GENERAL, 
STATE  OF  CALIFORNIA,  SACRAMENTO,  CA 

Mr.  Gede.  Thank  you,  Mr.  Vice  Chairman,  members  of  the  com- 
mittee. My  name  is  Tom  Gede.  I'm  a  special  assistant  attorney  gen- 
eral on  the  executive  staff  of  California  Attorney  General  Daniel 
Lungren,  and  represent  General  Lungren  today. 

As  the  committee  may  recall,  in  1993  I  served  as  one  of  the  State 
negotiators  working  with  tribal  attorneys  and  representatives  to 
assist  then  Chairman  Inouye  and  Vice  Chairman  McCain  and  the 
committee  to  develop  a  package  of  consensus  amendments  to  IGRA, 
and  while  that  intense  effort  ultimately  did  not  succeed,  I  think 
that  the  process  assisted  the  committee  in  understanding  the  re- 
spective positions  of  the  States  and  the  tribes. 

Additionally,  I  served  as  counsel  of  record  in  the  U.S.  Supreme 
Court  for  the  31  amici  States  in  Seminole  Tribe  of  Florida  v.  Flor- 
ida, asserting  the  11th  amendment  jurisdictional  bar  to  suits 
against  unconsenting  States  under  IGRA. 

It  cannot  be  overlooked  that  Seminole  and  the  related  cases  origi- 
nated from  ongoing  disputes  over  the  scope-of-gaming  under  IGRA. 
Certain  States,  not  including  California,  only  raised  the  jurisdic- 
tional bar  of  the  11th  amendment  when  faced  with  tribal  demands 
for  casino  gambling  and  the  prospect  that  the  Federal  Courts,  fol- 
lowing the  district  Court  decisions  in  Lac  du  Flambeau  and  Sycuan 
v.  Roache  would  find  the  States  in  bad  faith. 

Those  two  district  Court  decisions,  while  essentially  repudiated 
by  the  Courts  of  appeal,  set  into  motion  an  unfortunate  and  treach- 
erous detour  in  the  road  implementing  IGRA 

For  example,  the  district  Court  in  Sycuan  ruled  that  California's 
criminal  prohibition  of  slot  machines  and  gambling  devices  was 
civil  regulatory  because  California  permits  and  encourages  other, 
though  unrelated,  forms  of  class  III  gaming.  It  was  precisely  this 
kind  of  ruling  which  shocked  the  States  and  led  to  the  raising  of 
thejurisdictional  defenses. 

The  Courts  of  appeal  since  have  recognized  that  IGRA  con- 
templated tribal/State  negotiations  for  specific  gaming  activities 
permitted  by  a  State  and  not  for  those  games,  albeit  it  similar 
games,  criminally  p,  .  nibited  bv  a  State. 

These  Courts  have  rejected  the  notion  that  class  III  gaming  nego- 
tiations are  governed  by  a  rationale  derived  from  California  v. 
Cabazon  that  the  Courts  look  to  the  general  public  policy  of  a  State 
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toward  gaming,  in  general,  to  determine  what  gaming  should  be 
the  subject  of  negotiations  in  a  tribal/State  compact. 

It  is  our  view  that  Seminole  did  not  invalidate  any  particular 
provision  of  IGRA,  but  that  it  left  the  act  intact,  including,  among 
other  things,  those  provisions  of  18  U.S.C.  1166  that  incorporate 
State  gambling  laws  into  Federal  law,  and  the  Secretarial  proce- 
dures already  in  place  when  States  consent  to  suit,  and  the  Federal 
Court  process. 

As  noted,  the  Secretary  of  the  Interior  has  raised  the  question  of 
the  authority  of  the  Department  to  authorize  class  III  gaming  in 
those  cases  where  the  State  raises  an  11th  amendment  bar.  Cali- 
fornia views  any  assumption  of  such  Secretarial  authority  without 
any  Congressional  authorization  as  contrary  to  law,  unwarranted, 
unwise,  and  highly  provocative. 

First,  it  is  not  contemplated  by  IGRA.  Following  the  decision  in 
California  v.  Cabazon,  Congress  occupied  the  field  of  Indian  gam- 
ing with  a  comprehensive  statute.  Congress  never  empowered  the 
Secretary  independently,  at  the  request  of  a  tribe,  to  adjudicate  or 
mediate  disputes  in  the  negotiations  between  the  tribe  and  the 
State. 

Second,  it  would  be  unwise  public  policy  for  the  Secretary  to  as- 
sume such  powers,  as  it  would  serve  as  a  disincentive  to  negotiate. 

Third,  how  is  the  Secretary  to  abjudicate  disputes  between  sov- 
ereign States  and  sovereign  tribes?  How  can  a  Secretary  properly 
adjudicate  or  mediate  between  two  parties  when  the  Secretary  has 
a  trust  responsibility  to  one  party,  the  Indian  tribe? 

Should  the  Secretary  freely  ignore  the  State  and  proceed  without 
any  input,  consultation,  or  agreement  from  the  State? 

The  Court  in  Seminole  essentially  answers  the  question  by  sug- 
gesting it's  for  the  Congress  to  redesign  the  remedial  scheme  and 
not  the  Courts,  and  we  would  suggest  also  not  the  Secretary. 

If  Congress,  however,  is  to  amend  IGRA,  it  should  not  do  so  sole- 
ly to  provide  for  an  alternate  remedial  scheme. 

When  we  negotiated  in  1993  for  legislative  clarifications  to  IGRA, 
the  States  were  willing  to  discuss  a  bypass  procedure  to  apply 
when  negotiations  broke  down,  but  any  such  procedure  had  to  be 
tied  to  a  clarification  of  the  scope  of  gaming,  a  consistent  demand 
of  the  States  and  the  Governors  from  the  beginning. 

Especially  now,  California  views  it  as  imperative  that  any  legis- 
lative bypass  scheme  provide  for  absolute  strict  adherence  to  State 
gambling  laws. 

If  tribal/State  negotiations  are  to  be  effective,  there  must  be  in- 
centives for  both  sides  to  remain  at  the  table  and  not  fly  off  to  Fed- 
eral Court  or  to  the  Secretary. 

Today,  May  9,  California's  Supreme  Court  is  hearing  argument 
in  Western  Telcon  v.  California  State  Lottery,  where  the  Court  will 
hear  whether  the  State's  lottery  act  provides  banking  games  and 
slot  machines  which  are  otherwise  categorically  and  criminally  pro- 
hibited by  California  law. 

While  this  case  may  clarify  claims  made  by  tribes  that  the  State 
lottery  somehow  opens  the  door  for  non-lottery  casino  gambling  in 
California,  it  is  unfortunate  that  we  must  litigate  State-by-State 
over  the  scope-of-gaming. 
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California  is  confident  that  its  longstanding  criminal  prohibition 
of  non-lottery  casino  gambling  was  not  repealed  by  implication 
when  Californians  approved  of  a  State-operated  lottery  and  simul- 
taneously amended  trie  State  constitution  to  prohibit  casinos. 

The  Indian  gambling  problem  in  California  revolves  around  the 
fact  that  as  many  as  25  tribes  declining  to  await  the  conclusion  of 
the  Rumsey  case  that  they,  themselves,  Drought  simply  jumped  the 
gun  on  the  law  and  commenced  operating  class  III  casino-style 
banking  and  slot  machine  gaming  activities  without  the  benefit  of 
the  tribal/State  compact  and  in  violation  of  State  and  Federal  pro- 
hibitions on  this  kind  of  gambling  activity. 

That  the  California  Supreme  Court  has  not  heretofore  decided 
the  question  before  it  in  Western  Telcon  is  immaterial  to  the  fact 
that  the  tribes  are  operating  slot  machines  and  banking  games  ille- 
gally without  a  compact. 

We  estimate  more  than  8,000  illegal  slot  machines  and  video 
gambling  devices  are  now  in  operation  throughout  the  State  on  In- 
dian lands. 

Most  recently  the  9th  Circuit  Court  of  Appeals  has  confirmed  the 
authority  of  the  U.S.  attorneys  to  prosecute  unlawful  operation  of 
slot  machines  under  the  Organized  Crime  Control  Act,  and  in  so 
doing  it  rejected  the  notion  of  the  general  "public  policy"  test  in 
California  v.  Cabazon  as  enshrined  in  IGRA 

The  9th  Circuit  panel  noted  that  games  criminally  prohibited  by 
the  State  are  not  the  subject  of  tribal/State  compacts,  and  the 
Court  further  noted  that  California  criminally  prohibits  slot  ma- 
chines and  video  gambling  devices,  thereby  making  their  operation 
the  subject  of  Federal  criminal  action  under  the  OCCA. 

Needless  to  say,  the  operation  of  the  devices  has  violated  the 
Federal  Johnson  Act  from  the  beginning. 

In  conclusion,  I  might  mention  that  California  is  accused  by  the 
California  gambling  tribes  of  hypocrisy  and  willful  failure  to  nego- 
tiate. The  charges  are  unacceptable.  California  was  the  first  State 
to  negotiate  ana  enter  into  a  tribal/State  compact  for  class  III  gam- 
ing. It  now  has  five  class  III  tribal/State  compacts  with  tribes  for 
off-track  pari-mutuel  wagering  on  the  results  of  horse  racing,  a 
gaming  activity  which  is  permitted  in  California. 

When  demands  for  non-lottery  gaming  were  thrust  at  the  State 
by  the  tribes  already  employing  slot  machines,  the  State  proposed 
a  creative,  non-confrontational  means  to  address  the  problem,  sub- 
mitting to  suit  in  Federal  Court  for  declaratory  relief  on  the  scope 
of  gaming  question.  The  State  waived  its  11th  amendment  immu- 
nity for  this  purpose. 

It  was  California  that  was  rebuffed  in  the  dispute  over  slot  ma- 
chines, and  the  evidence  is  apparent  in  the  thousands  of  gambling 
machines  in  use  in  Indian  casinos  throughout  the  State. 

I  have  provided  the  committee  with  additional  written  comments 
for  the  benefit  of  the  committee,  and  am  prepared  to  answer  ques- 
tions. 

Thank  you. 

Senator  Inouye.  I  thank  you  very  much,  Mr.  Gede. 

[Prepared  statement  of  Mr.  Gede  appears  in  appendix.] 

Senator  Inouye.  Before  proceeding  with  the  questions,  I  think  I 
should  note  that,  as  of  this  moment,  we  have  remaining  about  11 
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weeks  of  legislative  activity  here.  This  is  a  Presidential  election 
year,  and  other  Congressional  elections,  and  so  we  are  not  on  a  fast 
track  to  come  forth  with  a  fast  fix,  so  this  will  give  us  some  time 
until  early  next  year  to  begin  consideration  of  some  of  these  sug- 
gestions made  by  our  witnesses. 

I'd  like  to,  as  one  member  of  this  committee,  commend  the  State 
of  California  for  not  imposing  the  11th  amendment  ban,  and  there- 
by making  it  possible  for  you  to  go  through  the  whole  legal  process. 
We,  like  you,  await  the  decision.  I  think  that  decision  will  help  this 
committee  and  other  States  to  come  forth  with  constructive  sugges- 
tions for  resolving  this  matter  before  us. 

We  thank  you  for  that.  You  could  have  easily  gone  through,  like 
Florida,  and  asked  for  the  11th  amendment  bar,  but  you  didn't  do 
so. 

I  have  several  questions  that  I  would  like  to  ask  on  behalf  of  the 
chairman.  He  has  asked  me  to  do  this,  so  before  I  go  to  my  ques- 
tions I  will  ask  those  questions  of  the  chairman. 

To  General  Doyle,  I  note  that  you  say  you're  hesitant  to  comment 
on  the  authority  of  the  Secretary  to  issue  compact  procedures,  but, 
at  the  same  time,  you  go  on  to  seriously  question  that  authority 
and  to  argue  Congress  to  decide  the  matter. 

Precisely  how  would  you  have  Congress  resolve  this  issue,  and 
why  do  you  believe  Congress  is  better  equipped  to  do  so  than  is  the 
Secretary  of  the  Interior? 

Mr.  Doyle.  Well,  because  I  believe  that  the  Secretary  of  the  Inte- 
rior does  not  have  the  legal  authority  to  do  so.  I  think  that  this 
question  of  severability  is  one,  obviously,  that  will  probably  get  ar- 
gued out  in  the  Courts.  But  to  say  that  an  act  is  severable,  which 
means  that  you  can  strike  out  certain  language  and  then  have  the 
Secretary  kind  of  decide  what  Congress  really  meant,  not  just  sever 
language  out  of  the  act,  but  kind  of  come  up  with  an  idea  of  what 
Congress  really  meant  to  do,  I  don't  think  is  consistent  with  gen- 
erally the  idea  of  severability,  so  that's  why  Congress  is  better  able 
than  the  Secretary. 

How  to  do  it?  I  think,  Senator,  you  came  up  with  the  solution  in 
your  proposal,  which  is  one  that  the  bypass  procedure  that  we  had 
negotiated,  as  Mr.  Gede  indicated,  as  part  of  the  package  which 
also  took  care  of  the  scope  of  gaming  question,  and  it  was  basically 
one  by  which  States  were  invited  to  participate,  and  if  the  State 
chose  not  to,  then  there  was  a  bypass  procedure  by  which  you  could 
go  to  the  Secretary. 

I  think  that  is  a  perfectly  legitimate  means,  and  I  think  it's  one 
in  which  most  States— certainly  Wisconsin — will  be  glad  to  partici- 
pate, because  we  do  want  to  have  a  role  to  play  in  the  regulation 
and  control  of  gambling. 

I  want  to  echo  Mr.  Gede's  comments,  however.  That  was  the 
source  of  a  good  deal  of  negotiation,  and  we  always  believed  and 
stood  by  the  position  that  the  bypass,  that  procedure  is  one  that 
has  to  be  tiea  to  a  clarification  on  the  scope  of  gaming.  But  I  do 
think  that  the  procedure  that  you,  Mr.  Vice  Chairman,  along  with 
the  chairman,  worked  out,  was  a  workable  one  that  we  could  have 
all  lived  with.  It  would  have  given  due  deference  to  States'  sov- 
ereignty, and  the  States  could  have  made  their  decision  on  whether 
or  not  they  wanted  to  participate  in  the  process  or  not. 
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Senator  Reid.  Mr.  Chairman. 

Senator  Inouye.  Yes. 

Senator  Reid.  Could  I  impose  on  your  usual  good  temperament 
and  ask  one  question  and  then  submit  questions  in  writing. 

Senator  Inouye.  When  you  put  it  the  way  I  can't  say  no. 

Senator  Reid.  I  have  some  questions  I'd  like  permission  of  the 
committee  to  submit  in  writing. 

Senator  Inouye.  Sure.  Please  do. 

Senator  Redd.  But  I  have  one  question  I'd  like  to  ask  the  attor- 
ney general  of  California. 

Explain  to  me  what  happens  if  the  California  Supreme  Court,  in 
the  cases  being  argued  today,  rules  in  favor  of  the  State? 

Mr.  Gede.  Well,  it's  speculation,  Senator,  but 

Senator  Redd.  No;  assuming  that  they  do  rule. 

Mr.  Gede.  Assuming  the  California  Supreme  Court  has  a  defini- 
tive ruling  that  the  State  lottery  does  not  violate  or  authorize  the 
use  of  slot  machines,  video  gamming  devices,  any  gambling  device, 
or  banking  games — by  its  very  nature,  lotteries  are  different  from 
non-lotteries  in  that  respect — then  the  criminal  prohibitions  with 
respect  to  the  slots  and  banking  games  bar  the  State  lottery  from 
using  them  or  employing  them. 

It  would  mean  that  the  9th  Circuit  in  Rumsey  would  be  faced 
with  clear  State  law  from  a  State  Supreme  Court  stating  that  the 
criminal  prohibitions  on  slot  machines  and  banking  games  are  not 
permitted  in  the  State  of  California. 

IGRA  requires  negotiations  for  that  which  is  permitted.  That 
which  is  prohibited  is  not  permitted  under  that  ruling,  and  I  think 
that  the  Rumsey  Court  would  be  compelled  to  conclude,  on  remand, 
or  whether  it  does  it  by  itself  or  whether  it  sends  it  to  the  district 
Court  again,  that  slot  machines,  gambling  devices  within  the  broad 
definition  that  the  State  provides,  are  not  permitted,  and  therefore 
are  not  the  subject  of  negotiations. 

Senator  Redd.  And  who  would  have  the  authority  to  do  some- 
thing about  the  then  illegal  casinos? 

Mr.  Gede.  Again,  since  the  decision  in  Sycuan  v.  Roache,  that 
has  been  consistently  the  responsibility  of  the  Federal  law  enforce- 
ment authorities  to  enforce  the  criminal  provisions  of  IGRA,  the 
Johnson  Act,  and  the  Organized  Crime  Control  Act. 

Senator  Redd.  I  would  only  say,  in  my  parting  question,  again, 
having  spoken  to  the  attorney  general,  he  and  I  are  very  unhappy 
with  the  requests  that  have  been  made  to  the  Federal  Government 
to  assist  the  State  of  California  and  other  States,  but  especially  the 
State  of  California,  and  if  we're  depending  on  the  Federal  Govern- 
ment in  the  future  to  refuse  what  they  have  refused  to  do  in  the 
past,  I  don't  know  what  difference  the  decision  is  going  to  make. 

Mr.  Gede.  Thank  you,  Senator. 

Senator  Reid.  Thank  you,  Mr.  Chairman. 

Senator  Inouye.  Thank  you. 

General  Doyle,  what  specific  procedures  would  you  propose  be 
employed  to  resolve  the  ongoing  disputes  regarding  scope  of  gaming 
and  other  issues  causing  an  impasse  in  State/tribal  negotiations? 

Mr.  Doyle.  Again,  I  recognize  these  are  Congressional  remedies 
that  are  difficult  to  get  through  Congress,  but  I  think  that  there 
has  to  be  a  clarification  of  what  the  States  have  been  arguing  for 


32 

from  the  very  beginning:  That  something  that  is  prohibited  in  the 
State  is  not  subject  to  negotiation. 

We  were  the  State  that  was  involved  in  the  Lac  du  Flambeau 
case  that  really  sort  of  opened  this  door  to  the  idea  that,  even 
though  it  might  be  prohibited,  the  fact  that  there  is  a  general  State 
policy  that  permits  gambling  opens  the  door  for  even  those  prohib- 
ited games,  and  I  think  that  that's  the  clarity  that's  needed. 

Perhaps  that  will  be  reached  by  the  Courts,  but  we  have  a  long 
way  to  go  before  it's  that  clear.  That's  the  core  of  the  issue  that 
needs  to  be  resolved,  and  until  it  is  we  are  going  to  have — it  seems 
to  me  that  the  States  and  the  tribes  are  going  to  be  having  these 
battles  as  long  as  it  is  the  issue. 

Senator  Inouye.  Mr.  Gede,  in  the  testimony  of  the  Justice  De- 
partment, they  asserted  that  the  Seminole  decision  did  not  elimi- 
nate the  statutory  obligation  on  States  to  bargain  in  good  faith 
under  IGRA.  Do  you  have  any  response  to  that? 

Mr.  Gede.  I  think  it's  correct.  I  think,  Mr.  Vice  Chairman,  that 
all  the  provisions  of  the  act  are  intact.  Mr.  Waxman  I  think  was 
correct  in  noting  that  the  decision  was  fairly  narrow  with  respect 
to  IGRA,  that  it  provides  only  a  jurisdictional  bar  for  the  States  to 
object,  not  provide  their  consent,  to  suit  in  Federal  Court  by  a  citi- 
zen or  by  an  Indian  tribe. 

So  all  those  remaining  provisions  of  IGRA,  including  the  obliga- 
tion to  negotiate  in  good  faith,  are  intact,  and  the  State  is  under 
that  obligation  to  negotiate  in  good  faith. 

Some  States  have  raised  the  10th  amendment,  but  the  10th 
amendment  issue  has  not  ended  up  in  a  conflict  in  the  Circuit 
Courts  and  the  Supreme  Court  has  not  addressed  that. 

Senator  Inouye.  On  page  4,  Mr.  Gede,  of  your  testimony,  you  say 
that  "strict  adherence  to  State  gaming  laws  is  absolutely  necessary 
in  any  Secretarial  procedure."  By  "gaming  laws"  do  you  mean  only 
criminal  laws,  or  do  you  include  in  that  what  the  Cabazon  decision 
calls  the  civil  regulatory  laws  of  a  State  concerning  gaming? 

Mr.  Gede.  Well,  if  the  Secretarial  remedy  were  to  be  imposed,  it 
is  our  view  that  all  of  the  State  gambling  laws — those  that  are 
criminal  and  those  that  are  regulatory — ought  to  be  the  basis,  the 
foundation  for  the  negotiations;  otherwise,  there  is  no  incentive  for 
the  negotiation.  The  tribe  has  the  incentive  to  go  straight  to  the 
Secretary  and  get  precisely  what  the  tribe  wants  without  any  coun- 
tervailing considerations  from  the  State. 

The  State's  criminal  law  ought  to  be  the  preeminent  foundation, 
but  the  State's  regulatory  laws  are  incorporated  into  Federal  law 
by  action  of  18  U.S.C.  1166,  and  therefore  the  Secretary  should 
have — if  the  Secretary  were  to  have  this  remedy,  the  Secretary 
should  have  in  front  of  him  or  her  those  requirements  of  State  law 
incorporated  in  the  Federal  law  as  the  foundation  for  developing 
Secretarial  procedures. 

Senator  Inouye.  Finally,  Mr.  Gede,  on  page  2  of  your  written  tes- 
timony you  state  that  appeals  Court  in  Rumsey  and  other  decisions 
have 

rejected  the  notion  derived  from  the  Supreme  Court's  decision  in 
Cabazon  that  a  reviewing  Court  should  look  to  the  general  public 
policy  of  a  State  toward  gaming,  in  general,  to  determine  what  is 
the  appropriate  scope-of-Indian  gaming. 
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Please  explain  how  the  lower  Courts  could  reject  a  notion  you  say 
is  derived  from  a  decision  of  the  Supreme  Court. 

Mr.  Gede.  Because,  Mr.  Vice  Chairman,  what  the  Supreme 
Court  did  in  Cabazon  v.  California  was  narrowly  address  the  ques- 
tion of  whether  California  could  enforce  its  criminal  prohibition  on 
high-stakes  bingo  in  a  Public  Law  280  State.  That  was  the  literal 
extent  of  the  holding  in  California  v.  Cabazon. 

As  a  result  of  the  holding,  Congress  occupied  the  field  in  IGRA 
and  wrote  procedures  for  how  class  III  Indian  gaming  was  to  be 
conducted. 

In  doing  so,  Congress  provided  procedures  for  the  negotiations 
between  a  State  ana  a  tribe  of  those  gaming  activities  that  will  be- 
come legal  by  virtue  of  that  compact.  Those  compacting  provisions 
make  it  clear,  these  Courts  have  now  said,  that  one  looks  to  the 
statutes  and  the  law  of  the  State  as  to  what  is  permitted  in  the 
State,  and  that's  where  the  Courts  have  gone. 

The  Courts  have  said  that  in  class  III  gaming  that's  where  you 
look — you  look  to  the  activities,  the  specific  activities. 

This  is  actually  the  core  of  the  question  that  we've  had  over  gen- 
eralized public  policy  toward  gaming  as  opposed  to  the  specific  ac- 
tivities, some  of  which  may  be  prohibited  and  some  of  which  may 
be  permitted. 

In  Cabazon  we  were  talking  about  the  single  activity  of  bingo, 
and  in  some  respects,  for  some  purposes,  bingo  was  permitted,  and 
for  other  purposes  it  was  prohibited. 

With  respect  to  slot  machines  or  lotteries  or  pari-mutuel  wager- 
ing, these  are  different  activities,  distinguishable  one  from  another, 
and  the  Courts  have  now  been  upholding  looking  at  the  activities 
separately  and  not  gaming,  as  a  whole. 

Senator  Inouye.  General  Doyle,  on  page  3  of  your  written  testi- 
mony you  state, 

While  the  Seminole  decision  is  welcome  for  its  reaffirmation  of  the 
States'  11th  amendment  rights,  it  complicates  the  legal  and  policy 
issues  of  Indian  gaming  regulation  even  further. 

Can  you  tell  us  of  the  regulatory  problems  that  you  foresee  aris- 
ing out  of  this  ruling? 

Mr.  Doyle.  Well,  I  think  the  most  obvious  is  a  State  that  does 
not  reach  a  compact,  and  since  there  really  is  no— in  my  view,  not 
being  able  to  sue  the  State,  if  the  State  chooses  that  there  is  no 
method  by  which  you  get  to  a  compact.  The  result  is  that,  I  sus- 
pect, in  the  real  world,  that  gaming  will  go  on  in  Indian  lands,  and 
we  are  now  left  to  enforcement  by  the  U.S.  attorneys  with  respect 
to  criminal  gaming  laws. 

Strict  criminal  enforcement  is  only  a  very  small  part,  and  I 
would  suggest  a  fairly  ineffective  method  of  actually  regulating, 
controlling  gambling  in  a  State,  and  certainly  criminal  prosecution 
by  U.S.  attorneys  presents  very  difficult  problems  that  were  laid 
out  by  Mr.  Waxman  earlier. 

What  it  removes  is  the  true  type  of  regulation  and  control  of 
gambling  that  needs  to  be  in  place  by  which  there  is  auditing  of 
the  money,  that  there  is  regular  inspection  of  the  machines,  that 
there  are  background  checks  of  the  employees,  that  there  are  back- 
ground checks  of  the  contractors,  and  the  whole  range  of  regulatory 
activities. 
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What  we  will  be  left  with  if  Seminole  goes  to  what  I  think  is  its 
likely  conclusion,  which  is  fewer  compacts  and  very  likely  contin- 
ued gaming  in  Indian  land,  our  only  remedy  is  to  try  to  get  U.S. 
attorneys  to  bring  criminal  prosecutions,  and  that  is  not  a  very  ef- 
fective means  to  regulate  and  control  gambling. 

Senator  Inouye.  The  decision  continues  the  negotiating  in  good 
faith.  I  realize  that  this  question  may  have  to  eventually  be  deter- 
mined by  the  Courts,  but  do  the  attorneys  general  have  any 
thoughts  on  what  constitutes  good  faith? 

Mr.  Doyle.  Well,  in  fact,  States  have  been  winning  this  fairly 
regularly,  that  they  have  been  negotiating  in  good  faith.  I  think 
good  faith  means  that  for  those  games  that  are  permitted  in  the 
State  to  be  played  by  someone,  the  State  must  sit  down  and  re- 
spond to  an  offer  to  negotiate  and,  in  fact,  then  discuss  the  reason- 
able regulation  and  control  of  that  kind  of  gambling  in  a  compact. 

I  would  be — maybe  I'm  wrong  on  this.  Tom  might  have  the  an- 
swer. I  don't  think  one  negotiation  in  the  country  has  ever  broken 
down  on  anything  other  than  scope  of  gambling.  Maybe  I'm  wrong 
on  that,  but  I  would  be  very  surprised  that  we  see  negotiations 
break  down  when  you  actually  have  agreed  on  what  the  scope  is 
and  now  you're  talking  about  how  you're  going  to  have  inspection 
and  what  the  remedies  will  be  and  those  kinds  of  things. 

It  is  scope  of  gambling  that  always  holds  up  the  negotiation,  and 
good  faith  or  bad  faith  under  the  Courts  has  come  to  mean  whether 
or  not  the  State  must  negotiate  over  certain  games  or  must  not, 
and  that  then  just  leads  into  the  legal  question  of  what  is  the  ap- 
propriate scope. 

So  I  think  that  States  must  respond,  and  I  think  they  must  nego- 
tiate in  good  faith  over  the  games  that  are  appropriately 
compactable.  That  has  been  the  hang-up,  and  that  has  been  where 
most  negotiations  have  broken  down. 

Mr.  Gede.  Conversely,  Mr.  Vice  Chairman,  it  should  not  be  con- 
sidered bad  faith  if  a  State  goes  to  a  negotiating  table  and  says 
that  what  is  not  the  subject  of  negotiations  are  those  activities 
which  are  categorically  and  criminally  prohibited.  That  has  been 
the  fear  that  States  go  to  the  table  with — that  the  Federal  District 
Courts  will  say, 

Your  categorical  criminal  prohibitions  of  particular  activities,  such 
as  slot  machines  or  banking  games,  are  irrelevant  because,  as  a 
whole,  your  State  permits  Dingo  and  non-bank-card  games  and 
other  activities. 

As  the  Coeur  d'Alene  Court  said  in  Coeur  d'Alene  v.  State  of 
Idaho,  "similar  games  that  are  categorically  prohibited  should  not 
be  the  subject  of  negotiations." 

Senator  Inouye.  General  Doyle,  you  pointed  out  that  in  the  State 
of  Wisconsin  one  of  the  compacts  will  expire  in  2  years.  I  think 
some  were  proceeding  under  the  impression  that  the  renewal  would 
be  almost  automatic,  but  your  statement  seems  to  suggest  that  the 
Seminole  decision  may  have  put  a  new  light  on  the  whole  process. 

If  that  happens  and  the  State  does  not  renew  terms  of  the  com- 
pact, who  would  step  into  the  shoes  of  the  State  for  purposes  of  a 
regulatory  partnership  with  the  tribes?  Does  the  Federal  Govern- 
ment just  take  over  from  there? 
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Mr.  Doyle.  Well,  I  don't  think,  as  I've  indicated  before,  that  the 
Seminole  decision  leaves  that — I  don't  believe  there  is  that  role  for 
the  Federal  Government  at  this  point  absent  an  act  of  Congress. 
I  guess  we  are  basically  back  to  Cabazon,  in  which  the  tribes  would 
do  it,  although  let  me  say — I  misspoke  on  that.  I  think  where  we're 
at  is  that  without  a  compact,  I  think  the  tribes  are  in  a  difficult 
position.  Without  a  compact  I  think  IGRA  prohibits  their  gaming 
in  the  State. 

In  Wisconsin,  when  we  negotiate,  the  Governor  of  the  State  has 
the  authority  to  do  it,  but  there  have  been  several  changes.  Not 
only  has  Seminole  been  decided,  but  we  have  had  a  significant 
amendment  to  our  constitution  in  the  intervening  years  that  quite 
clearly  has  restricted  the  definition  of  lottery,  which  is  the  word 
that  led  to  the  Lac  du  Flambeau  decision,  and  I  think  that  that's 
going  to  have  an  effect  on  the  renegotiations. 

I  don't  want  to  speak  for  the  Governor.  Hell  make  his  decisions 
on  how  he's  going  to  proceed  with  negotiation,  but  we  have  changes 
in  State  constitution  and  the  Seminole  decision. 

I  think,  as  a  practical  matter,  where  we  are  left  without  Congres- 
sional action  is  that  if  we  don't  reach  a  compact,  in  my  view  the 
tribes,  under  IGRA,  are  not  permitted  to  engage  in  class  III  gam- 
bling without  that  compact.  In  that  way  I  think  Seminole,  frankly, 
has  strengthened  the  State's  hand  in  those  negotiations. 

Senator  Inouye.  And  if  there  is  no  compact,  the  Federal  Govern- 
ment still  has  the  authority  to  regulate  class  III,  won't  it? 

Mr.  Doyle.  If  there  is  no  compact,  I  believe  that  the  tribes, 
under  current  IGRA,  will  not  be  able  to  engage  in  class  III  gam- 
bling. Now,  the  Federal  Government  has  the  power — the  Federal 
Congress  has  the  power  to  do  anything  it  wants  with  respect  to 
gaming  in  Indian  territory,  but  under  current  IGRA  I  think,  quite 
clearly,  without  the  compact  a  tribe  may  not  engage  in  class  III 
gambling. 

Senator  Inouye.  Is  it  the  view  of  the  attorneys  general  of  the 
United  States  that  we  do  proceed  with  amending  and  clarifying  the 
present  IGRA  and  not  repeal  the  act,  itself? 

Mr.  Doyle.  I  can't  speak  for  them  all,  and  there  has  been  a  sig- 
nificant number  of  new  members  since  we  last  dealt  with  this  as 
a  group. 

I  will  say  that,  as  you  know,  Senator,  we  supported  the — as  a 
group,  we  supported  that  IGRA  not  be  repealed  and  that  the 
amendments  be  made  clarifying  scope  of  gaming  and  setting  up  a 
bypass,  and  we,  as  an  organization,  by  our  resolutions,  supported 
that.  I  would  think  that's  probably  still  the  case,  but  I'm  hesitant 
to  say  it  because  we've  had  some  turnover  and  I  don't  think  we've 
had  a  vote  in  recent  times. 

But  in  my  view — let  me  speak  as  the  attorney  general  of  Wiscon- 
sin— I  very  much  want  to  have  a  State  role  in  the  regulation  and 
control  of  gaming  that  goes  on  in  Indian  Country  in  the  State  of 
Wisconsin.  I  think  IGRA,  at  the  basic  premise  of  trying  to  have 
States  and  tribes  come  together  to  work  out  what  would  be  played 
and  how  it  would  be  played  and  how  it  would  be  regulated  was 
good. 

I  think  in  Wisconsin  I  am  proud  to  say  I  think  we  have  seen  it 
work  and  that  we  have  worked  closely  with  the  tribes,  and  the 
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tribes  have  certainly  come  to  us  in  continued  good  faith  and  we've 
worked  on  many  enforcement  questions  together. 

So  I  think  that  that  model  can  work,  assuming  we  get  a  mini- 
mum level  of  regulation  and  control  required  by  a  Federal  law  and 
we  clarify  the  scope  of  gaming  question. 

Senator  Inouye.  I  thank  you  very  much.  I'm  certain  that  this 
committee  is  prepared  and  will  proceed  with  some  action  to  be 
taken  upon  the  present  law,  and  so  we  look  to  you  for  guidance  and 
assistance  once  again. 

With  that,  I'd  like  to  thank  you,  General  Doyle  and  Mr.  Gede. 

As  announced  by  the  chairman,  we  will  stand  in  recess  until  2:30 
this  afternoon. 

Mr.  Doyle.  Thank  you,  Senator. 

Mr.  Gede.  Thank  you. 

[Recess.] 

The  Chairman  [resuming  Chair].  Good  afternoon.  We'll  continue 
with  the  hearing. 

Our  next  panel  is:  Professor  Alexander  Tallchief  Skibine,  who  I 
have  known  in  the  past  in  his  other  incarnations;  and  Professor 
Richard  Collins  of  the  School  of  Law,  University  of  Colorado,  who 
I've  read  several  of  the  things  you've  written,  Dean. 

Welcome  to  the  committee. 

Professor  Skibine,  if  you  would  like  to  go  first,  then  Dean  Collins. 

STATEMENT  OF  ALEXANDER  TALLCHIEF  SKIBINE,  SCHOOL  OF 
LAW,  UNIVERSITY  OF  UTAH,  SALT  LAKE  CITY,  UT 

Mr.  Tallchief  Skibine.  Mr.  Chairman,  Mr.  Vice  Chairman,  I 
want  to  thank  you  for  inviting  me  to  testify.  It  is  a  pleasure  to  be 
here  today  to  discuss  issues  relating  to  Indian  gaming  in  the  wake 
of  the  Seminole  decision. 

Although  I  was  a  deputy  counsel  for  Indian  Affairs  for  the  House 
Interior  Committee  working  under  Mo  Udall  at  the  time  that  the 
Indian  Gaming  Act  was  passed,  I  have  been  for  the  past  7  years 
a  professor  of  Taw  at  the  University  of  Utah  specializing  in  Indian 
law,  legislation,  and  administrative  law. 

My  testimony  will  address  the  legal  issues  relating  to  severabil- 
ity which  are  fikely  to  confront  the  tribes,  the  States,  and  the  De- 
partment of  the  Interior. 

First  I  want  to  say  that  I  do  not  have  any  clients,  any  tribal  cli- 
ents, and  my  interest  here  is  purely  academic. 

The  other  thing,  before  I  address  the  scope  of  gaming,  I  was  puz- 
zled about  this  morning's  testimony  of  the  State  complaining  about 
the  scope  of  gaming,  because  the  way  I  understand  the  act  tne  ball 
is  on  the  Court  of  the  State.  If  the  State  wants  to  prohibit  and 
criminalize  a  particular  game,  they  can  do  it  through  their  legisla- 
ture and  it  will  not  be  an  issue. 

I  now  live  in  Utah  and,  in  effect,  this  is  the  way  Utah  has  dealt 
with  this  issue.  They  have  prohibited  all  games.  You  don't  have  to 
prohibit  all  of  the  games,  but  as  long  as  you  prohibit  and 
criminalize  them,  then  there  is  no  problem. 

The  Chairman.  Well,  Alex,  it's  a  little  more  complicated  than 
that  because  of  the  difference  in  scope.  The  question  that  many  of 
the  States  have  raised  to  me:  If  you  are  allowed  to  have  a  casino 
night  once  a  year  for  the  purposes  of  charity,  then  therefore  does 
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it  necessarily  mean  that  then  an  Indian  tribe  can  open  a  casino  to 
run  24-hours-a-day,  day  and  night?  That's  why  we've  had  these 
enormous  difficulties  and  endless  hours  of  meetings  in  trying  to 
better  define  the  issue  of  scope  of  gaming. 

I  understand  the  purist  viewpoint:  All  you  have  to  do  is  outlaw 
gaming,  but  States  have  grown  to  depend  on  lottery,  just  as  Indian 
tribes  have  grown  to  depend  on  revenues  from  gaming,  so  it's  a  lit- 
tle more  complicated  than  that. 

I  understand  your  point.  I'd  just  say  that  it's  more  complicated. 

Mr.  Tallchief  Skibine.  That's  right.  If  the  States  want  to  au- 
thorize some  gaming  for  some  purposes  but  prevent  the  tribes,  then 
they  do  have  a  problem.  That's  right. 

The  law  on  the  severability  is  both  simple,  but  it's  also  problem- 
atic. It's  problematic,  meaning  that,  unlike  what  was  said  by  Sen- 
ator Inouye  this  morning,  there  may  not  be  an  answer  to  this  par- 
ticular problem.  There  can  be  many  answers. 

The  Supreme  Court,  in  effect,  in  its  most  recent  opinion  on  the 
subject,  it's  1987  decision  in  Alaska  Airlines,  enunciated  four  prin- 
ciples. The  problem  with  the  test  of  the  Supreme  Court,  which  is 
in  my  written  testimony  is  that  it  asks  a  Court  to  perform  an  imag- 
inative reconstruction  as  to  whether  Congress  would  have  passed 
a  statute  without  the  unconstitutional  provisions. 

In  that  respect,  I  think  a  more  useful  analysis  is  contained  in 
Judge  Starr's  Court  of  appeals  decision  in  the  Alaskan  Airlines 
case,  the  rationale  of  which  was,  in  effect,  upheld  by  the  Supreme 
Court.  Judge  Starr  said, 

Only  if  we  conclude  that  Congress  would  not  have  included  a  provi- 
sion absent  the  Constitutionally  flawed  portion  is  that  provision  to 
fall,  the  question  is  not  whether  Congress  would  have  enacted  this 
exact  statute  had  it  known  at  the  time  of  enactment  that  the  legis- 
lative veto  provisions  were  invalid,  but  rather  whether  Congress 
would  have  preferred  this  statute  after  severance  of  the  legislative 
veto  provision  to  no  statute  at  all. 

In  effect,  the  issue  in  severability  cases  is  not  what  the  Congress 
would  have  rather  passed,  but  whether  Congress  can  live  with 
what  it  did  pass,  minus  the  unconstitutional  sections. 

In  the  case  of  the  Indian  Gaming  Act,  however,  the  issue  is  not 
whether  to  sever  or  not  to  sever;  the  issue  is  what  to  sever. 

This  is  not  an  easy  question,  and  the  Court's  reliance  on  the  leg- 
islative intent  to  determine  severability  has  generated,  unpredict- 
able results. 

Therefore,  if  left  unaddressed  by  the  Congress,  the  severability 
issue  is  sure  to  generate  litigation. 

If  left  to  judicial  decision,  there  are  three  possible  scenarios.  It 
seems  that  we  have  already  three  decisions  and  we  have  three 
opinions.  We  have  the  Seminole  lower  court  decision,  which  seems 
to  allow  the  tribe  to  go  to  the  Secretary  directly;  we  have  the  Spo- 
kane case,  which  seems  to  say  that  this  is  not  acceptable;  and  I  un- 
derstand there  was  a  Colville  district  court  decision  which,  in  ef- 
fect, struck  all  of  class  III. 

Now,  scenario  number  one,  is  to  sever  only  the  section  which 
would  allow  the  tribe  to  sue  the  State.  This  would  mean  that  the 
act  would  require  a  tribal/State  compact  for  class  III  gaming,  but 
would  not  allow  the  tribes  to  sue  the  State  in  Federal  district 
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Court.  This  would  allow  the  State  almost  a  veto  power  over  class 
III  gaming. 

Using  the  severability  test  devised  by  the  Courts,  I  do  not  believe 
that  Congress  would  have  passed  an  act  providing  the  tribes  with 
no  recourse. 

The  act  in  the  Senate  report  represented,  in  effect,  a  strong  en- 
dorsement of  the  right  of  tribes  to  engage  in  gaming  activities.  We 
have  to  remember  that  what  the  law  was  at  the  time  the  act 
passed,  the  law  was  Cabazon,  and,  to  a  large  extent,  the  act  re- 
flects the  policies  of  Cabazon. 

In  effect,  Congress  would  not  have  passed  any  act  which  prohib- 
ited class  III  gaming  or  made  it  subject  to  State  jurisdiction  or  con- 
sent. 

Scenario  number  two  would  allow  the  Secretary  of  the  Interior 
to  impose  regulations  governing  class  III  gaming  if  the  State  re- 
fused to  accept  the  recommendation  of  the  Court-appointed  medi- 
ator. 

Using  the  severability  test — keeping  this  particular  section  in  the 
act  would  be  in  conformance  with  the  principle  that  the  Court 
should  refrain  from  invalidating  more  of  the  statute  than  is  nec- 
essary. 

On  the  other  hand,  it  is  questionable  whether  this  particular  sec- 
tion can  survive  on  its  own  when  its  very  language  refers  to  the 
lawsuit  filed  by  the  tribe.  If  a  tribe  cannot  file  a  lawsuit  or  cannot 
get  to  the  mediator,  technically  that  particular  section  does  not 
even  kick  into  effect. 

Applying  the  two  statements  of  Judge  Starr  in  Alaska  Airlines 
for  the  particular  section  I  can  come  to  two  different  conclusions. 
Each  of  them  rational.  No,  Congress  would  probably  not  have  in- 
cluded this  section  as  currently  written  absent  the  unconstitutional 
provisions  allowing  tribes  to  sue  States;  but,  yes,  Congress  would 
have  preferred  the  imposition  of  Secretarial  regulations  to  no  regu- 
lations at  all. 

The  problems  created  by  not  severing  that  particular  section 
could  lead  the  courts  toward  another  severability  option,  which  was 
suggested  by  Justice  Ginsburg  during  the  oral  arguments  of  the 
Seminole  case,  and  that  is  to  sever  all  of  section  11(d),  which  is  the 
class  III  section.  The  courts  might  easily  conclude  that  Congress 
would  not  have  passed  any  portion  of  section  11(d)  without  allow- 
ing the  tribes  to  sue  the  State  in  Federal  Courts. 

Although  this  possibility  severs  more  provisions  than  the  other 
two,  it  has  the  benefit  of  avoiding  many  questions  concerning 
whether  Congress  would  or  would  not  have  passed  this  particular 
section  allowing  for  Secretarial  regulations  without  the  rest  of  sec- 
tion 11(d). 

To  determine  which  scenario  should  be  adopted,  it  is  helpful  to 
know  how  the  compact  provisions  came  into  effect. 

The  Gaming  Act  was  passed  in  its  present  form  because  Con- 
gress would  not  pass  any  gaming  bill  over  the  strong  objections  of 
the  States,  and  the  tribes  had  enough  advocates  in  the  Congress 
to  prevent  the  enactment  of  any  legislation  which  would  have  al- 
lowed the  State  to  veto  any  class  III  gaming  on  Indian  reserva- 
tions. 
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Congress  compromised  by  adopting  the  tribal/State  compact  pro- 
vision and  allowing  tribes  to  sue  the  States  in  cases  of  bad  faith 
negotiation. 

In  conclusion  there  is  no  way  to  predict  with  certainty  how  the 
Court  will  rule  on  severability. 

One  thing  is  sure:  Not  allowing  the  tribes  any  recourse  in  cases 
of  bad  faith  negotiations  would  not  comport  with  the  intent  of  Con- 
gress in  enacting  the  Indian  Gaming  Act. 

Although  a  strong  argument  can  T>e  made  for  severing  all  of  sec- 
tion 11(d)  so  that  class  III  gaming  would  revert  back  to  Cabazon, 
an  almost  equally  compelling  argument  can  be  made  for  keeping 
the  tribal/State  compact  provisions  and  allow  the  Secretary  to  regu- 
late in  the  case  of  bad  faith  negotiations. 

With  this  in  mind,  let  me  further  expand  on  what  the  Secretary 
should  do  if  the  Court  decides  to  go  ahead  and  allow  him  to  regu- 
late. 

Some  interesting  questions  would  arise  with  respect  to  the 
amount  of  discretion  that  the  Secretary  has  in  imposing  regula- 
tions. As  of  now,  it  seems  that  the  States  are  afraid  that  the  Sec- 
retary would  just  roll  over  them  and  impose  his  own  regulations, 
but,  in  effect,  if  I  was  a  tribal  attorney  I  would  be  very  scared  of 
how  the  Secretary  may  come  out  concerning  those  regulations,  be- 
cause, in  effect,  as  currently  written,  the  standards  guiding  the 
Secretary's  regulation  seems  to  be  contained  in  one  of  the  provi- 
sions that  was  found  to  be  unconstitutional.  Thus,  the  number  one 
standard  applicable  to  the  Secretary  is  the  report  of  the  mediator. 

However,  because  the  provisions  allowing  the  lawsuits  that 
would  allow  the  district  Court  to  appoint  a  mediator  are  not  oper- 
able, there  will  not,  in  effect,  be  a  mediator  report. 

The  lack  of  standards  in  the  act  may  even  lead  to  a  claim  that 
the  delegation  is  unconstitutional  as  a  violation  of  the 
Nondelegation  Doctrine,  the  same  problem  which  led  the  8th  Cir- 
cuit to  recently  uphold  a  challenge  to  the  Constitutionality  of  sec- 
tion 5  of  the  Indian  Organization  Act  of  1934.  That  is  the  act  which 
allowed  the  Secretary  to  take  land  in  trust  for  the  benefit  of  the 
Indians. 

I  believe  that  if  the  Secretary  decided  to  proceed,  he  should  tailor 
his  regulation  according  to  what  Congress  would  have  done  had  it 
known  that  States'  sovereign  immunity  could  not  be  waived. 

In  resolving  this  issue,  it  might  be  useful  to  know  where  this — 
I  think  Justice  Rehnquist  called  it  "this  peculiar  idea"  came  from 
in  the  first  place. 

I  remember  that  I  was  working  with  some  of  you  on  this  act,  and 
we  were  bogged  down  on  this  issue,  and  I  remember  that  at  the 
same  time,  Mo  Udall  was  trying  to  resolve — I  think  it  was  1987 — 
the  Navajo-Hopi  relocation  problem,  which,  of  course,  is  one  of  the 
perennials  in  Congress. 

I  remember  taking  a  look  at  the  Navajo-Hopi  Relocation  Act  and 
early  versions  of  this  act  and  thinking,  "Well,  how  did  Congress  re- 
solve this  dispute  between  the  Navajos  and  the  Hopis?  Maybe  we 
can  use  the  same  system  to  resolve  a  dispute  between  the  State 
and  the  tribe,"  because,  after  all,  even  though  they  are  complicated, 
as  you  know,  Senator  McCain,  they  certainly  are  not  as  com- 
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plicated  as  the  Navajo/Hopi  dispute  that  has  at  least  100  more 
years  of  negotiation  than  those  tribal-State  gaming  disputes. 

If  you  look  at  the  Navajo/Hopi  Relocation  Commission  and  the 
framework  adopted,  especially  in  early  version  of  it,  it  provided  for 
the  Navajo/Hopis,  to  try  to  negotiate  and,  if  they  couldn't  agree, 
provide  for  a  mediator  to  be  appointed.  In  the  previous  version  of 
the  Navajo-Hopi  Act,  the  mediator  would  then  ask  each  tribe  to 
come  with  its  best  and  final  proposal,  and  then  he  would  pick  the 
one  that  would  be  the  best. 

Well,  it  sounds  familiar.  In  effect,  it's  very  similar  to  what  we 
ended  up  putting  into  the  Indian  Gaming  Act. 

So  what  can  we  learn  from  this?  I  think  that,  had  we  known  that 
Congress  could  not  waive  the  States'  sovereign  immunity,  there  is 
no  doubt  in  my  mind  that  we  would  have  selected  the  Secretary  of 
the  Interior  as  the  recourse  in  cases  where  the  States  failed  to  ne- 
gotiate in  good  faith,  and  we  would  have  selected  him  because,  in 
effect,  there  is  nobody  else. 

We  would  have  then  either  mandated  the  Secretary,  to  sue  the 
State,  if  he  found  a  lack  of  good  faith,  or  required  him  to  appoint 
a  mediator  who  would  have  had  the  same  kind  of  power  to  impose 
a  solution  as  the  mediator  appointed  in  the  final  version  of  the 
Navajo/Hopi  Relocation  Commission  Act. 

To  conform  to  the  intent  of  Congress  and  remedy  the  potential 
lack  of  standards  problem,  I  believe  that  if  this  particular  section 
allowing  the  tribe  to  go  directly  to  the  Secretary  is  found  to  survive 
severability,  the  Secretary  should  proceed  to  issue  a  rule  allowing 
him  to  determine  if  a  State  has  basically  negotiated  in  good  faith 
and  then  appoint  a  mediator  once  a  finding  of  lack  of  good  faith 
has  been  made. 

This  Secretarially-appointed  mediator  would  then  assume  the 
same  role  as  the  Court-appointed  mediator  would  have  had  under 
the  original  Gaming  Act.  The  act  would  work  the  same  way  as  be- 
fore except  that  the  Secretary  would  take  over  the  role  assumed  by 
the  district  court  under  the  original  version  of  the  act. 

One  thing  is  certain:  If  the  severability  issue  is  resolved  so  as  to 
allow  Secretarial  regulations,  as  heard  this  morning,  the  unre- 
solved questions  concerning  the  discretion  of  the  Secretary  in  pro- 
mulgating these  regulations  will  generate  many  lawsuits. 

While  this  may  keep  the  lawyers  happy,  I  think  it  would  be  my 
recommendation  that,  in  order  to  avoid  this  foreseeable  litigation, 
Congress  should  enact  an  amendment  clarifying  that  the  tribes  can 
go  directly  to  the  Secretary  who,  after  a  determination  that  the 
State  has  not  negotiated  in  good  faith,  would  appoint  a  mediator 
who  would  have  the  same  duty  as  the  mediator  appointed  by  the 
Court  in  the  original  version  of  the  act. 

In  the  alternative,  Congress  should  pass  an  amendment  impos- 
ing a  trust  duty  on  the  Secretary  to  sue  a  State  if  he  finds  that 
such  State  has  failed  to  negotiate  in  good  faith. 

Under  existing  law,  the  tribes  could  ask  the  Secretary  to  sue,  but 
the  Secretary  has  a  huge  amount  of  discretion  in  refusing. 

I  think  it's  very  important,  if  the  Secretary  goes  the  regulatory 
route,  that  he  does  come  up  with  comprehensive  regulation  that 
will  limit  his  discretion,  because  that  would  be  one  way  to  avoid 
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the  non-delegation  problems  that  plagued  the  Secretary  in  section 
5  of  the  IRA. 

Thank  you. 

The  Chairman.  Thank  you  very  much. 

[Prepared  statement  of  Mr.  Tallchief  Skibine  appears  in  appen- 
dix.] 

The  Chairman.  Dean  Collins. 

STATEMENT  OF  RICHARD  B.  COLLINS,  SCHOOL  OF  LAW, 
UNIVERSITY  OF  COLORADO,  BOULDER,  CO 

Mr.  Collins.  Thank  you  very  much,  Mr.  Chairman,  Mr.  Vice 
Chairman. 

Most  of  my  written  testimony  has  been  previously  covered,  and 
I  will  not  labor  the  matter  by  repeating  it.  Instead,  I'll  go  straight 
to  the  last  two  paragraphs,  where  I  think  I  can  say  a  few  addi- 
tional things. 

The  last  two  paragraphs  deal  with  the  Secretary's  role.  This,  in 
effect,  picks  it  up  where  Alex  just  finished. 

What  I  say  in  the  written  testimony  is  that,  of  course,  the  legal 
question  of  what  authority  the  Secretary  has  turns,  in  the  first  in- 
stance, on  this  severability  question,  about  which  enough  has  been 
said  already. 

Because  the  Secretary  would  have  some  power  to  issue  regula- 
tions under  the  statute,  as  interpreted  by  the  Court  of  appeals  in 
Seminole,  and  because  that  reading  is  at  least  plausible — and  that 
seems  to  me  all  it  need  be — I  believe  the  Secretary  has  taken  the 
proper  course  in  suggesting  that  rulemaking  should  proceed. 

Judicial  review  of  the  issue  would  be  improved  if  the  Secretary 
actually  adopted  some  rules.  You  can  tell  that  by  reading  the  9th 
Circuits  and  11th  Circuit's  clash  on  this  issue. 

The  9th  Circuit  clearly  envisions  the  Secretary — they  use  the 
term  "czar."  They  say  the  Secretary  would  become  the  gambling 
czar  of  the  United  States.  Well,  that's  a  vision  about  the  kind  of 
powers  that  the  Secretary  might  claim  and  that  the  act  might  sus- 
tain. But  if  you  read  the  11th  Circuit's  opinion  on  the  same  matter, 
it  seems  to  me  those  judges  had  a  much  narrower  vision  of  what 
the  Secretary  could  do  and  would  do  under  the  statute. 

Now,  if  you  let  the  Secretary  do  it  first,  you  eliminate  the  specu- 
lation and  I  think  you  improve  judicial  review  right  away.  There's 
something  to  look  at. 

A  further  reason  in  favor  of  the  Secretary's  action  is  that  the 
public  interest  is  in  finding  a  workable  accommodation.  We've  been 
talking  about  that.  And  the  big  issues  that  you  listened  to  all 
morning,  the  problems  about  the  scope  of  the  act  and  the  enforce- 
ment of  the  act,  are  ones  that  the  Secretary  is  well  aware  of.  The 
Secretary  is  capable  of  addressing  them.  How  well  hell  do,  that's 
his  problem  in  the  first  instance,  but  he  just  might  do  it  well. 

Moreover,  one  of  the  key  enforcement  questions  is  coordination 
with  Justice,  and  it  seems  to  me  the  Secretary  is  uniquely  posi- 
tioned to  do  that — better  positioned  in  the  first  instance  than  the 
Congress. 

Now,  there  are  a  number  of  questions  along  the  way.  Of  course, 
rulemaking — the  rulemaking  procedures  involve  an  invitation  to 
any  interested  party  to  comment,  and  therefore  the  States  and  the 
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tribes  can  both  participate  in  the  procedures,  as  they  inevitably 
will. 

The  statute  directs  the  Secretary  to  follow  State  law,  and  there- 
fore he  must  do  that  to  the  best  of  his  ability. 

The  statute  directs  the  Secretary  to  consult  with  tribes.  Now,  cu- 
riously, it  doesn't  direct  the  Secretary  to  consult  with  States,  but 
nothing  would  prevent  him  from  doing  that. 

And,  therefore,  it  seems  to  me  that,  given  the  shortness  of  time 
in  this  session  for  the  Congress  and  the  need  to  have  this  problem 
attacked,  the  Secretary  has  done  the  right  thing  in  having  a  go  at 
it,  if  you  will,  and,  of  course,  if  the  Congress  doesn't  like  what  he 
does,  it  retains  power  to  review  that  and  to  amend  the  statute  at 
that  point. 

So  I  think  the  process  of  his  going  ahead  is  the  correct  path. 

Thank  you. 

The  Chairman.  Thank  you. 

[Prepared  statement  of  Mr.  Collins  appears  in  appendix.] 

The  Chairman.  Following  up  on  that  final  statement,  do  you 
think  that  the  Secretary  should  wait  until  it's  clear  up  in  the 
courts  or  go  right  ahead? 

Mr.  Collins.  I  think  that  he  should  go  ahead  for  two  reasons, 
one  of  which  I  said  1  minute  ago.  I  think  judicial  review  will  be 
improved  by  having  real  regulations  before  the  courts  instead  of 
the  courts  just  imagining  what  the  Secretary  might  do. 

Second,  insofar  as  the  question  is  one  of  whether  the  Secretary 
has  any  authority  at  all  and  therefore  shouldn't  proceed  because  he 
has  no  authority,  I  think  it  likely  that  that  position — somebody  out 
there  will  have  enough  incentive  to  bring  a  lawsuit  to  assert  that 
position,  and  maybe  even  to  try  to  stop  the  administrative  proceed- 
ing, so  that  will  happen  anyway. 

The  Chairman.  Some  State  will  clearly  do  that? 

Mr.  Collins.  Yes. 

The  Chairman.  And  what  would  you  think  the  results  of  that 
would  be  of  that  challenge? 

Mr.  Collins.  I  have  a  fair  amount  of  uncertainty  about  it.  I 
think,  on  balance,  it's  more  likely  than  not  that  the  challenge  will 
fail.  That  is  a  challenge  to  any  rulemaking  authority  as  opposed  to 
the  amount. 

I  think  the  question  of  how  much  authority  the  Secretary  has  is 
a  difficult  and  complex  question.  The  argument  that  he  has  abso- 
lutely none  I  think  is  more  likely  than  not  to  fail. 

The  Chairman.  Doesn't  this  also  get  into  this  whole  issue  of  in- 
terpretation of  tribal  sovereignty,  and  the  relationship  between 
States  and  tribes  and  the  Federal  Government  and  tribes?  States 
will  allege  that  if  the  Secretary  of  Interior  is  granting  compacts  or 
approving  gaming  operations  without  the  agreement  of  the  State, 
States  will  allege  that  that's  an  interference  in  matters  within 
their  States,  even  though  it  occurs  on  an  Indian  reservation.  And 
the  Secretary  of  the  Interior  will  allege  that  he  has  that  authority 
under  IGRA. 

Wouldn't  the  States  challenge  on  the  grounds,  that  even  though 
tribal  sovereignty  may  be  respected,  it  dramatically  affects  what 
happens  within  their  State  because  most  of  the  people  who  engage 
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in  gaming  don't  live  on  the  reservation;  it  impacts  directly  the  peo- 
ple of  the  State  in  which  this  gaming  activity  is  operated? 

Do  you  follow  that  line  of  reasoning? 

Mr.  Collins.  Yes,  sir;  I  agree  with  you  that  that  argument  will 
inevitably  be  made.  It  has  been  made. 

One  way  to  answer  that  is  to  say  that  rulemaking  by  the  Sec- 
retary will  only  succeed  if  the  Secretary  is  able  to  exercise  fairly 
extraordinary  wisdom  in  a  difficult  situation;  that  is,  if  the  Sec- 
retary is  able  to  come  up  with  a  reasonably  workable  solution,  it 
might  work.  If  the  Secretary's  solution  is  no  better  than  any  we've 
seen  previously,  it  won't  work.  The  courts  will  probably  reject  it. 

The  Chairman.  Also,  although  this  is  not  exactly  in  your  line  of 
work,  if  decisions  were  made  by  the  Secretary  which  were  strongly 
opposed  by  the  States  in  which  those  gaming  operations  were  ap- 
proved, then  additional  pressures  would  be  brought  on  Congress  to 
act  in  some  legislative  fashion,  right? 

Mr.  Collins.  Yes,  sir;  although  it  seems  to  me  the  experience  of 
having  gone  through  that  process  would  inform  the  Congress,  as 
well,  about  what  ought  to  be  done. 

Mr.  Tallchief  Skibine.  I  think  that  in  other  areas  of  the  law 
Congress  has  responded — for  instance,  in  the  FTC  Act.  The  agency 
has  nuge  powers,  and  sometimes  they  go  a  little  bit  further  than 
the  Congress  wants  them  to  go,  and  then  Congress  comes  down 
and  amends  their  power. 

But  I  think  that,  concerning  your  first  question,  the  way  to  inter- 
pret the  act  is  either  they  can  go  directly  to  the  Secretary — that's 
the  option  that  Rick  is  recommending.  I  think  the  fall-back  position 
is  that  Cabazon — you  strike  all  of  section  11(d).  In  this  case,  on  the 
Cabazon  you're  back  to  a  certain  amount  of  uncertainty,  because 
even  though  the  Court  in  Cabazon  came  back  and  allowed,  in  this 
particular  case,  the  tribe  to  have  a  certain  amount  of  gaming  if  not 
prohibited  by  the  State,  what  the  Court  is  relying  on  is  this  pre- 
emption analysis  which  balances  the  interest  of  the  State  against 
the  Federal/tribal  interest. 

In  the  particular  case,  the  State  of  California  had  not  made  the 
case  that  there  was  criminal  involvement  in  that  particular  gaming 
operation,  and  the  Court  said,  "You  have  not  made  your  case.  Your 
interest  is  not." 

That  does  not  mean  that  the  decision  is  always  going  to  be  like 
that.  It  may  very  well  be  that  another  State  could  come  down — 
Florida  could  come  down  and  prove  their  case. 

I  think  that's  why  we  passed  the  act  to  start  with,  because  there 
was  a  certain  uncertainty  with  Cabazon,  even  though  Cabazon,  in 
principle,  gave  the  tribes  the  right  to  have  those  games  that  are 
not  criminally  prohibited  by  the  State. 

Mr.  Collins.  I  need  to  correct  one  impression.  Alex  has  assumed 
that  I'm  saying  that  the  Secretary  will  necessarily  pass  rules  invit- 
ing the  tribes  to  come  directly  to  him.  I'm  not  assuming  that.  I'm 
assuming  that  the  Secretary  will,  in  good  faith,  work  with  the  stat- 
ute, try  to  carryout  the  intent  of  Congress  as  best  he  can,  and  I'm 
not  presupposing  any  answer  to  that  process. 

Mr.  Tallchief  Skibine.  I  didn't  mean  to  infer  that.  I  said  that 
you  want  the  Secretary  to  go  forth  with  his  effort. 

Mr.  Collins.  Yes. 
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Mr.  Tallchief  Skibine.  Okay. 

The  Chairman.  Absent  Congressional  legislative  action,  how  do 
you  see  the  9th  Circuit  and  the  11th  Circuit  positions  reconciled? 

Mr.  Collins.  Well,  they  can't  be.  The  9th  Circuit  position  is  not 
clear.  The  9th  Circuit  simply  said  the  11th  Circuit  was  wrong  and 
it  was  not  called  upon,  under  the  circumstances,  to  say  what  it 
thought  was  right,  so  I'm  not  certain  what  the  9th  Circuit  position 
is,  and  the  decision  has  been  vacated  now,  of  course. 

The  11th  Circuit  decision  is,  in  effect,  vacated,  so  both  of  them 
are  what  I  would  call  dictum  at  this  point. 

Mr.  Tallchief  Skibine.  I  think  it's  impossible  to  predict  any 
more  than  it  is  to  predict  what  number  is  going  to  come  at  a  rou- 
lette game,  exactly  what  the  decision  of  the  Supreme  Court  would 
be  if  they  take  the  case. 

As  we've  seen  in  the  Seminole  case,  it's  a  very  divided  Court 
when  it  comes  to  close  issues. 

The  Chairman.  Well,  let  me  ask  you  this:  Suppose  that  Rumsey 
was  operative  and  went  to  the  Supreme  Court?  How  do  you  rec- 
oncile Rumsey  with  Cabazon? 

Mr.  Collins.  Well,  Rumsey  is  an  interpretation  of  a  statute  that 
wasn't  in  effect  when  Cabazon  was  decided.  Moreover,  Cabazon,  as 
I  think  was  said  this  morning,  doesn't  answer  a  lot  of  questions  in 
and  of  itself.  The  regime  under  OCCA  and  the  Johnson  Act  that 
preceded  Cabazon,  itself,  had  never  been  tested  in  the  Supreme 
Court  and  still  hasn't  been,  I  don't  believe. 

Rumsey  is  more  specific.  It's  a  specific  interpretation  of  a  specific 
statute 

I  don't  think  that  they  are 

The  Chairman.  They're  exclusive? 

Mr.  Collins.  I  don't  think  they  are  inconsistent  in  some  formal, 
legal  sense.  I  mean,  I  realize  they  are  inconsistent  in  outcome,  but 
not  in  any  formal  legal  sense. 

Mr.  Tallchief  Skibine.  I  think  it  should  be  noted  that  the  Fed- 
eral Court  in  Rumsey  basically  certified  the  ultimate  decision  to  the 
California  Supreme  Court  on  certain  issues  of  scope  of  gaming,  so 
the  answer  is  not  out  completely  on  this  litigation. 

The  Chairman.  Until  Telecon,  you  said? 

Mr.  Tallchief  Skibine.  Telecon  decision.  Yes. 

The  Chairman.  Western  Telecon  case.  The  best  of  all  worlds 
would  be  for  Congress  to  enact  an  act  to  clarify  the  situation;  is 
that  correct,  in  your  view? 

Mr.  Collins.  I  think 

The  CHAmMAN.  In  a  perfect  world? 

Mr.  Collins.  The  perfect  world  would  be  to  find  a  good  legal  ac- 
commodation, and  if  Congress  is  able  to  do  that  promptly  I  think 
that  would  be  excellent.  And  if  Congress  is  not  able  to  do  it  this 
term,  I  think  giving  the  Secretary  a  shot  makes  sense.  But  one  way 
or  another,  the  aim  is  to  find  a  workable  accommodation. 

The  CHAmMAN.  Alex. 

Mr.  TALLCHB3F  Skibbme.  Yes;  I  agree  with  that.  I  think  that 
eventually  you  probably  will  have  to  act,  unless  you  happen  to  have 
a  concensus  that  you  really  like  the  way  the  Court  has  decided  the 
issues  on  severability  and  the  discretion  that  the  Secretary  has  to 
promulgate  rules. 
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So  you  could  have  a  preemptive  strike  or  wait  and  see  what  hap- 
pens, but  it  may  be  a  long  time  for  the  Court  to  eventually  come 
down  with  a  decision. 

As  you  know,  the  House  acted  before  the  Cabazon  decision,  and 
nobody  could  really  know  the  way  Cabazon  was  going  to  come 
down,  and  the  legislation  was  blocked  on  the  Senate  side.  Cabazon 
came  down,  and  then  the  Senate  took  the  work  that  the  House  had 
done  for  2  or  3  years  and  eventually  passed  legislation.  I  think  that 
probably  the  same  thing  could  happen  here. 

The  Chairman.  Senator  Inouye. 

Senator  Inouye.  Thank  you. 

Professor  Skibine,  if  my  recollection  is  correct  from  your  opening 
remarks,  you  maintain  that  the  State  of  Utah,  like  the  State  of  Ha- 
waii, is  unique  in  the  sense  that  both  States  prohibit  all  forms  of 
gambling  with  criminal  sanctions,  but  that  if  a  State,  for  example, 
permitting  lottery,  should  decide  it  may  statutorily,  with  criminal 
sanctions,  prohibit  specific  gaming  activities,  those  games  that  are 
prohibited  would  not  be  subject  to  any  negotiation.  Is  that  your  po- 
sition? 

Mr.  Tallchief  Skibine.  My  position,  if  the  State  specifically  en- 
acts a  statute  that  would  prohibit  an  activity  and  criminalize  it, 
then  there  would  not  be  any  way  that  the  State  would  have  to  ne- 
gotiate with  the  tribe. 

The  problem  the  way  I  understand  it,  is  that  a  lot  of  States  are 
silent  on  certain  games.  They  have  not  prohibited  nor  authorized 
it.  And  if  they  have  not  acted  to  prohibit  it,  then  the  way  I  under- 
stand the  act,  then  it's  still  subject  to  a  compact  negotiation. 

Senator  Inouye.  In  the  case  of  California,  they  contend  that  they 
have  done  that  and  they  are  in  Court  now. 

Mr.  Tallchief  Skibine.  That's  right,  and  they  may — California 
may  very  well  win  on  this  issue  when  the  question  that  has  been 
certified  to  the  California  Supreme  Court  comes  down. 

Senator  Inouye.  Is  it  your  contention  that  this  decision  did  not 
implicitly  or  impliedly  sever  or  repeal  any  provision  of  IGRA? 

Mr.  TALLCHffiF  Skibine.  The  Court  decision  in  Seminole  did  not 
address  this  particular  issue.  There  was  a  footnote  in  the  decision 
that  said  that  there  was  an  appeal,  a  petition  for  cert  filed  by  the 
State  of  Florida,  and  2  weeks  later  the  Supreme  Court  just  vacated 
the  petition  for  cert  without  ever  talking  about  this  particular 
issue,  so  we  don't  have  a  final  word  on  that  particular  issue  from 
the  Supreme  Court. 

Senator  Inouye.  So  it's  clear  that  the  Secretary  of  the  Interior 
may,  if  he  so  decides,  begin  the  process  of  rulemaking? 

Mr.  Tallchief  Skibine.  I  think  that  he  should  start,  eventually 
he  will  be  challenged  on  this,  as  I'm  sure  somebody  would  have  a 
challenge  to  his  decision,  but  I  think  he  has  good  grounds  to  start 
at  least  his  rulemaking  procedure. 

Senator  Inouye.  I  know  that  the  matter  of  determination  of  good 
faith  would  be  based  upon  fact  and  evidence,  but  what  do  you  con- 
sider to  be  negotiating  in  good  faith?  We're  always  confronted  with 
that  here. 

Mr.  Tallchief  Skibine.  If  I  recall  correctly,  I  think  there  is  one 
decision  somewhere — I  think  in  Minnesota — that  talks  about  good 
faith  negotiation,  and  I  read  it  but  I  don't  recall  it. 
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I  know  that  when  the  law  was  initially  drafted  and  we  were  look- 
ing at  this  issue,  the  only  other  area  of  the  law  that  deals  with 
food  faith  negotiation  is  labor  law,  and  negotiation  that  the  unions 
ave  to  conduct  with  the  employers.  So  there  is  a  certain  amount 
of  law  concerning  good  faith  negotiation  in  this  area  that  can  be 
borrowed  by  the  Court  to  figure  out  whether  there  has  or  has  not 
been  good  faith  negotiation. 

Otherwise,  it  is  a  question  of— it's  very  fact-specific. 

Senator  Inouye.  Dean. 

Mr.  Collins.  The  issue  that  was  stressed  all  morning,  the  scope 
of  the  statute,  is  clearly  the  focus  of  the  problem.  As  long  as  there 
is  serious  doubt  about  the  scope  of  the  act,  it's  difficult  to  define 
good  faith  precisely.  We,  as  lawyers,  have  a  sense  of  what  a  good 
faith  claim  is.  In  fact,  under  one  of  the  rules  of  pleading,  if  we 
make  a — if  we  file  a  pleading  in  bad  faith  we  can  be  subject  to 
sanction.  And  so  lawyers  have  a  sense  about  making  a  good  faith 
argument. 

So  if  the  State  says,  "In  good  faith  we  believe  the  scope  of  the 
act  is  one  thing,"  and  the  tribe  says,  "In  good  faith  we  believe  the 
scope  of  the  act  is  another,"  it's  really  necessary  for  a  Court,  in 
order  to  judge  good  faith,  to  decide  the  scope  of  the  act;  that  is,  the 
question  of  legal  interpretation  becomes  the  fulcrum  for  the  ques- 
tion of  good  faith. 

That's  been  true  in  almost  every  case  I  know  about  under  the 
statute. 

The  other  indicia  of  good  faith,  whether  you  show  up,  whether 
you  answer  the  telephone — whether  you  procedurally  go  through 
the  processes  of  meeting  with  someone  and  talking  out  the  dif- 
ferences— those  have  occasionally  been  raised,  but  those  have  sel- 
dom been  the  focus  of  this  battle.  It  has  mostly  been  about  the 
meaning  of  the  act  and  the  scope  of  the  act  problem. 

Occasionally  it  has  also  been  about  enforcement,  which  is  an- 
other substantive  matter,  and  the  act  is  regrettably  rather  silent 
on  the  question  of  enforcement,  and  that's  been  one  of  its  weak- 
nesses. I'm  sure  the  committee  knows  that. 

Senator  Inouye.  There  are  140  compacts  now  in  existence  be- 
tween Indian  nations  and  States.  Does  the  Seminole  decision  have 
any  impact  upon  the  validity  or  the  operability  of  these  compacts? 

Mr.  Collins.  Those  compacts  that  expire  automatically  will  have 
to  be  renegotiated  under  the  statute  as  restricted  by  the  Court. 
Those  compacts  that  do  not  expire  by  their  own  terms  would  only 
be  undermined  if  a  Court  were  to  decide  that  the  proper  interpreta- 
tion of  the  severability  issue  is  to  eliminate  class  III  gaming  from 
the  statute  entirely.  If  that  occurred,  I  assume — if  you  take  out  the 
entire  class  III  section  of  the  statute,  if  the  interpretation  of  the 
courts  is  that  that's  the  way  to  read  the  statute  now,  as  one  Court 
has  done — as  Alex  said,  there  is  a  Court  that  has  come  to  that  con- 
clusion. In  that  event,  there  is  no  such  thing  as  a  compact  any 
more,  and  therefore  I  assume  that  the  compacts  are  no  longer  en- 
forced. 

Mr.  TALLCHIEF  Skibine.  I  think  this  is  one  reason  not  to  take 
that  interpretation  of  the  act  and  keep  as  much  of  the  class  III  sec- 
tion as  you  can  and  allow  for  Secretarial  regulation  that  is  already 
in  the  act. 
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Senator  Inouye.  So,  if  I  may  conclude  from  the  testimony  of  both 
of  you,  if  we  hope  to  have  some  sort  of  rational  Indian  gaming  in 
the  United  States,  Congress  must  act,  because  to  leave  the  Semi- 
nole decision  as  it  is  without  any  response  may  cause  chaos? 

Mr.  Collins.  There  is  a  very  good  chance  that  that's  so,  and  cer- 
tainly Congressional  action  would  be — if  Congressional  action  were 
done  promptly,  it  would  be  the  most  efficient  solution  because  it 
would  reduce  greatly  litigation  on  this.  Anything  short  of  that  is 
going  to  be  lawyers'  delight  and  everyone  else  not. 

Mr.  Tallchief  Skibine.  It  doesn't  mean  that  it's  not  legal.  I 
think  that  if  you  do  not  act  and  the  Secretary  issues  comprehen- 
sive, very  wise  regulations  that  are  sustainable  in  a  Court  of  law, 
you  will  have  a  workable  system.  The  problem  is  that  this  may 
only  come  about  after  literally  dozens  and  dozens  of  lawsuits. 

Senator  Inouye.  And  you  feel  that  there  is  a  danger  if  we  do  not 
act  promptly — Congress,  that  is? 

Mr.  Collins.  Well,  if  action  is  not  prompt,  then  the  lawsuits  will 
proceed  anyway.  I'm  sure  the  Secretary  is  going  to  proceed,  and  the 
lawsuits  will  proceed,  and  the  uncertainty  will  continue  for  some 
time  to  come. 

Senator  Inouye.  Well,  as  I  indicated  just  before  we  recessed,  it 
would  seem  highly  improbable  that  we  can  act  promptly  in  this  ses- 
sion here.  We  just  have  about  10  weeks  left,  and  there  are  many 
other  items  on  the  agenda,  and  this  would  not  be  considered  the 
highest  priority. 

Mr.  Collins.  I  recognize  that,  and  that's  one  reason  I  thought 
that  the  Secretary  is  wise  to  go  ahead,  because  at  least  it  may  pro- 
vide a  possible  solution  in  the  interim. 

Mr.  Tallchief  Skibine.  I  think  the  Secretary  can  devise  regula- 
tions, looking  at  the  intent  of  the  act,  that  would  leave  a  large  role 
to  the  States  to  play  in  coming  up  with  class  III  gaming  in  each 
State,  and  I'm  sure  that  if  he^  wise  he  will  really  look  at  what 
Congress  tried  to  do  in  the  first  act  and  engage  the  States  as  a 
player,  so  to  speak,  in  those  class  HI  compacts  or  agreements. 

Senator  Inouye.  Thank  you  very  much. 

The  Chairman.  Thank  you  both  very  much.  We  appreciate  your 
being  here. 

Mr.  Tallchief  Skibe^e.  Thank  you  very  much. 

Mr.  Coluns.  Thank  you,  Senator. 

The  Chairman.  The  final  panel  is:  Mr.  Frank  Ducheneaux  and 
Mr.  Douglas  Endreson  and  Mr.  Jerry  Straus. 

Frank,  you  may  lead  off. 

STATEMENT  OF  FRANKLIN  DUCHENEAUX,  ESQUIRE, 
DUCHENEAUX,  TAYLOR  AND  ASSOCIATES,  WASHINGTON,  DC 

Mr.  Ducheneaux.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman,  my  name  is  Franklin  Ducheneaux.  I  do  appre- 
ciate the  opportunity  to  be  here  to  present  testimony  to  the  com- 
mittee regarding  the  Seminole  case  and  the  issue  of  whether  the 
Secretary  has  authority — and  I  should  say  the  obligation — to  pro- 
mulgate procedures. 

Jerry  and  Doug  are  going  to  get  into  the  legal  details  of  that  ar- 
gument, but  I  think,  in  determining  whether  the  Secretary  has 
other  authority  and  duty,  it's  very  important  to  look  back  a  little 
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bit  at  the  legislative  history  of  IGRA  and  the  intent  of  Congress  in 
passing  the  act. 

As  you  know,  Mr.  Chairman  and  Mr.  Vice  Chairman,  from  March 
1973  to  1990  I  was  the  Indian  Affairs  counsel  to  the  old  Interior 
Committee  under  Chairman  Udall,  and  my  comments  will  be  from 
that  background  and  necessarily  a  little  subjective  and  personal. 

Mr.  Chairman,  the  right  of  Indian  tribes  to  engage  in  gambling — 
and  I  use  the  term  "gambling."  I  don't  think  there  is  anything  ter- 
ribly wrong  with  that,  and  gamine  doesn't  make  it  any  better  or 
any  worse — gambling  on  their  land  did  not  arise  with  the  enact- 
ment of  IGRA,  despite  the  distortions  that  have  come  about  since 
then. 

As  I  think  came  out  very  clearly  in  Mr.  Waxman's  statement  this 
morning,  it  is  very  elementary  Federal  Indian  law  that  Indian 
tribes  retain  their  sovereign  power  to  regulate  their  conduct  on 
their  own  territory  unless  Congress  has  changed  that.  And  it  is 
also  very  elementary  law  that  because  the  Constitution  confers 
upon  Congress  plenary  power  over  Indian  affairs,  the  laws  of  the 
State  do  not  apply  to  Indian  tribes  and  Indians  on  their  own  land 
unless  Federal  law  permits  it.  That  was  the  statement  that  Mr. 
Waxman  very  clearly  made  this  morning. 

Many  Indian  tribes  began  to  engage  in  gaming  for  other  than 
ceremonial  and  ritual  gaming  purposes,  for  revenue-raising  pur- 
poses, in  the  1960's  and  1970's,  well  before  the  enactment  of  IGRA, 
and  there  were  many  early  legal  battles  that  were  fought  out  over 
their  activities  in  the  Federal  system. 

I  mention  specifically  the  first  Seminole  decision,  Seminole  Tribe 
v.  Butterwortn,  in  1981  and  the  Barona  Ranch  case  in  1983.  Most 
of  these  cases  uniformly  upheld  the  right  of  tribes  to  engage  in 
gaming,  and  in  the  Barona  and  Seminole  case  the  Courts  developed 
the  legal  concept  that  was  again  discussed  here  this  morning  where 
you  make  the  comparison  of  the  criminal  prohibitory  laws  of  a 
State  and  its  civil  regulatory  laws. 

In  terms  of  determining  the  extent  to  which  State  law  and  juris- 
diction could  apply  in  Indian  country,  particularly  under  Public 
Law  280,  which  conferred  criminal  and  civil  jurisdiction  over  In- 
dian land  on  certain  States,  the  key  case  that  was  discussed  in  all 
of  these  gaming  cases  was  the  Bryan  v.  Itasca  County  case. 

The  rationale  in  that  case  as  applied  to  gaming  and  the  regula- 
tion of  gaming  is  very  simple.  Again,  a  lot  of  this  was  discussed 
here  this  morning.  That  rationale  holds  that,  where  a  State  makes 
gambling  a  crime  and  prohibits  that  activity  to  all  persons  or  enti- 
ties within  the  State,  tnen  the  Indian  tribes  in  that  State  may  not 
engage  in  that  gaming,  not  as  a  matter  of  State  law,  but  as  a  mat- 
ter of  Federal  Indian  law. 

A  corollary,  of  course,  is  that  where  the  State  permits  gambling 
as  a  part  of  its  civil  laws,  it  doesn't  matter  how  stringently  the 
State  may  regulate  that  activity,  the  tribes  in  that  State  are  free 
to  engage  in  that  activity  free  ot  State  regulation. 

I  think  it's  important  to  distinguish,  as  it  was  not  this  morning 
in  certain  testimony,  between  what  a  State  permits  and  what  it 
prohibits. 

We  don't  go  to  State  law  or  any  law  to  find  out  what  we're  per- 
mitted to  do.  If  we  had  to  do  that,  if  every  time  we  wanted  to  do 
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something  we  had  to  go  look  at  the  law  to  see  whether  we're  per- 
mitted to  do  it,  it  would  be  a  very  weird  world.  Actually,  the  law 
prohibits  activity,  and  that  activity  that  it  does  not  prohibit  is  per- 
mitted. So  if  the  law  does  not  specifically  permit  you  to  do  some- 
thing, you're  free  to  do  it. 

I  think  that's  part  and  parcel  of  the  Cabazon  rationale  that  we'll 
get  into  later. 

The  result  of  these  early  cases — particularly  the  Barona  and  the 
first  Seminole  case — was  two-fold:  First,  as  the  awareness  of  these 
cases  filtered  through  Indian  country,  more  tribes  began  to  turn  to 
gaming  as  a  source  of  tribal  revenue.  I  think  we  all  remember  in 
that  time  that  Federal  funding  was  declining. 

Second,  because  of  those  activities,  there  was  a  growing  anti-In- 
dian backlash.  These  developments  clearly  raised  that  issue  in  the 
Congress. 

In  1983,  in  the  98th  Congress,  Mr  Udall  introduced  the  first  bill 
in  Congress  affecting  gambling  activities.  Mr.  Skibine  has  kind  of 
stolen  some  of  my  thunder  here,  but  I  recall  at  that  time  that  Mr. 
Jackson,  who's  sitting  behind  there,  and  Mr.  Skibine  and  I  sat 
down  and  drafted  that  bill. 

Despite  the  very  limited  intrusion  that  that  bill  made  into  tribal 
sovereignty,  the  tribes  reacted  very  violently  against  it  and  opposed 
it  and  it  died  a  very  quiet  death  in  that  Congress. 

With  the  advent  of  the  99th  Congress,  the  pressure  began  to 
grow,  of  course,  on  Congress  to  do  something  about  Indian  gaming. 

In  order  to  protect  the  sovereign  right  of  tribes  in  that  area  and 
to  try  to  accommodate  the  concerns  that  were  being  raised  from  the 
other  side,  Mr.  Udall  introduced  H.R.  1920  in  the  99th  Congress. 
One  of  the  cosponsors  was  then  Congressman  John  McCain. 

The  Interior  Committee  worked  on  that  bill  and  reported  it  in 
December  1985  and  the  bill  passed  April  21  although  Mr.  Udall 
and  the  committee  and  Mr.  McCain  and  others  did  make  some  hon- 
est efforts  to  compromise  with  the  other  side,  those  efforts  were  ba- 
sically rejected. 

The  scene  then  shifted  over  to  the  Senate  committee,  where  some 
intense  negotiations  got  underway.  I  think  Ms.  Zell  may  remember 
some  of  those  negotiations. 

April  29,  8  days  after  the  House  had  passed  H.R.  1920,  the  Court 
docketed  the  appeal  in  the  Cabazon  case,  and,  on  June  10,  granted 
review.  This  action  by  the  Court  greatly  altered  the  on-going  nego- 
tiations in  the  99th  Congress. 

The  Cabazon  case  squarely  drew  into  issue  before  the  Court  the 
rationale  in  the  first  Seminole  case  and  the  Barona  case  and  the 
right  of  tribes  to  engage  in  gaming  free  of  State  regulations. 

The  practical  effect  of  the  docketing  and  the  taking  of  the  case 
by  the  Court  was  to  substantially  weaken  the  Indian  position  in 
the  negotiations  that  were  going  on  in  this  committee  and  greatly 
enhance  the  bargaining  power  of  the  anti-Indian  gaming  forces. 

The  negotiations  arranged  by  this  committee  clearly  reflected 
that  perception,  and  that  is  the  perception  that  the  Court  was 
going  to  find  against  the  Indians.  I  think  we  all  felt  that  at  that 
time — that  the  Court  was  going  to — it  was  going  to  be  a  slam-dunk 
for  the  State  and  other  side.  That  greatly  affected  the  negotiations. 
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The  State  and  the  non-Indian  gaming  forces  at  that  time  were 
demanding  full  State  jurisdiction  over  all  Indian  gaming  and  the 
right  to  tax  all  tribal  proceeds,  and  it  was  over  this  obstinate  in- 
sistence on  the  part  of  the  States  to  just  have  all  that  control  that 
the  negotiations  broke  down  and  H.R.  1920  died  in  this  committee 
in  the  99th  Congress. 

When  the  100th  Congress  convened,  again  the  pressure  had 
grown  more  because  Indian  gaming  has  expanded  very  much  in 
that  short  time. 

Because  of  the  pendency  of  the  Cabazon  case  before  the  Court 
and  because  of  the  perception  that  we  were  going  to  lose  it,  Mr. 
Udall  introduced  H.R.  1079.  It  was  a  bill  that  I  don't  think  either 
he  or  I  or  anyone  who  had  anything  to  do  with  it  were  very  proud 
of,  but  it  was  because  we  felt  we  were  going  to  lose  in  the  Court. 

In  recognition  of  the  Court's  review  of  tne  Cabazon  case,  Mr. 
Udall's  bill  made  very  significant  new  compromises  to  the  other 
side,  and  then,  on  February  25,  1987,  the  Supreme  Court  handed 
down  the  decision  in  Cabazon.  It  was  a  surprise  to  all  of  us.  I  think 
we  were  shocked  by  the  Cabazon  decision,  because  it  was  a  slam- 
dunk  for  the  Indian  side. 

And  it  should  come  as  no  surprise  then  that  right  after  that  deci- 
sion came  down,  Mr.  Udall  pulled  H.R.  1079,  his  compromise,  off 
the  table.  He  redrafted  the  bill,  eliminating  many  of  the  conces- 
sions which  he  had  made  to  the  other  side,  and  he  reintroduced  it 
on  May  21,  1987  as  H.R.  2507. 

In  his  introductory  statement,  Mr.  Udall  said,  "Despite  the  vic- 
tory of  the  tribes  in  the  Cabazon  case,  I  still  feel  it  is  in  the  inter- 
est of  the  Indian  tribes,  the  States,  and  the  non-Indian  gaming  in- 
dustry and  the  general  public  to  secure  the  enactment  of  some  leg- 
islation which  will  provide  Federal  standards  and  regulation  to  pro- 
tect Indians  and  the  public  in  the  conduct  of  gaming  on  Indian  res- 
ervations. 

I  have  tried  to  strike  a  delicate  balance;  nevertheless,  I  must  again 
restate  my  position  that  I  cannot  support  the  enactment  of  legisla- 
tion which  will  impose  upon  Indian  tribes  and  their  government 
function  State  jurisdiction. 

If  accommodations  retaining  that  essential  feature  cannot  be  re- 
tained, we  may  have  to  forego  legislation. 

I  should  mention  that  Mr.  McCain,  Mr.  Inouye,  and  Mr.  Evans, 
on  June  2,  1988,  introduced  S.  1303,  a  similar  bill,  an  identical  bill. 

To  accurately  determine  the  intent  of  Congress — and  I  think  it's 
important  to  understand  what  that  was — in  the  enactment  of 
IGRA,  particularly  with  respect  to  the  authority  of  the  Secretary 
that  we're  now  considering,  it's  essential  to  start  from  the  Court's 
decision  in  the  Cabazon  case,  because  Mr.  Chairman,  as  you  and 
the  vice  chairman  know,  that's  where  Congress  started  from  in  the 
100th  Congress. 

The  Cabazon  case  clearly  cut  the  States  out  of  any  role  in  the 
regulation  of  gambling  on  Indian  reservations.  That  was  clear  from 
the  testimony  that  this  committee  has  taken  in  the  last  10  years 
and  that  you  heard  this  morning. 

It  was  the  Cabazon  case  and  the  victory  for  tribal  sovereignty 
which  forced  the  many  compromises  which  were  reached  in  the  leg- 
islation. 
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In  a  July  6,  1988,  statement,  Mr.  Udall  said, 
Still,  I'm  willing  to  consider  compromises  if  the  non-Indian  gaming 
industry  is  willing  to  respect  Indian  rights  and  willing  to  leave  a 
small  piece  of  the  pie  for  the  Indian  people.  Until  then,  I  must  op- 
pose legislation  damaging  to  Indian  self-governance  and  Indian 
rights. 

At  that  time,  however,  Chairman  Udall  did  not  feel,  based  upon 
the  political  situation,  that  he  could  hold  his  position  in  his  own 
committee,  and  even  less  on  the  floor  of  the  House.  In  light  of  that 
conclusion,  it  was  his  decision  then  to  cease  action  on  the  legisla- 
tion in  the  House. 

With  that  cessation,  the  focus  of  the  legislative  attention  on  In- 
dian gaming  again  shifted  over  here  to  the  Senate  and  to  this  com- 
mittee. 

Since  the  issue  of  these  hearings  is  the  authority  of  the  Secretary 
to  promulgate  class  III  gaming  procedures,  we  need  to  focus  only 
on  the  class  III  gaming. 

S.  555,  which  eventually  was  enacted  as  IGRA,  was  introduced 
by  Vice  Chairman  Inouye  prior  to  the  Cabazon  case  coming  down. 
It  was  very  much  like  the  bill,  H.R.  1079,  that  Mr.  Udall  intro- 
duced over  in  the  House. 

For  class  III,  the  bill  made  gaming  illegal  under  Federal  law  un- 
less a  tribe  requested  the  Secretary  to  consent  to  the  transfer  of  all 
civil  and  criminal  jurisdiction  over  such  activity  to  the  State  and 
the  Secretary  consented.  Clearly  this  was  reaching  out  on  the  part 
of  Senator  Inouye  and  Mr.  Udall  to  anticipate  what  the  Court  was 
going  to  do  in  Cabazon. 

This  requirement  was  one  of  the  extreme  positions  this  commit- 
tee faced  at  that  time. 

S.  1303,  which  was  introduced  by  Senator  McCain  and  identical 
to  H.R.  2507,  authorized  a  tribe  to  engage  in  class  III  gaming  but 
made  it  subject  to  a  comprehensive  regulatory  scheme  to  be  adopt- 
ed and  implemented  by  the  commission  which  was  created  in  the 
bill.  Again,  these  bills  were  introduced  after  Cabazon  came  down 
in  favor  of  the  tribes. 

The  only  right  that  a  State  would  have  had  under  that  legisla- 
tion was  to  be  consulted  by  the  Commission  in  the  development  of 
such  regulatory  scheme.  This  constituted  the  other  extreme. 

I  think  it's  important  to  note  that,  at  this  stage  of  the  legislative 
process,  neither  of  the  bills  included  the  concept  of  a  tribal/State 
class  III  compact.  It  was  during  the  course  of  the  negotiations  that 
these  two  extreme  positions  were  resolved.  The  concept  of  the  com- 
pact was  a  mechanism  through  which  the  Congress  attempted  to 
resolve  the  differences  between  the  two  extreme  positions. 

But  the  overriding  intent  and  purpose  of  Congress  in  IGRA  is  the 
guiding  force.  The  first  clause  of  section  3  of  the  act  says  that  the 
purpose  of  the  act  is  to  provide  a  statutory  basis  for  the  operation 
of  gaming  by  Indian  tribes  as  a  means  of  promoting  tribal  economic 
development,  self-sufficiency,  and  strong  tribal  government.  Every- 
thing the  Congress  included  in  IGRA  should  be  construed  by  this 
committee  and  by  the  Secretary,  in  light  of  that  overriding  purpose. 

Mr.  Chairman,  I'm  taking  a  lot  of  time,  so  I'm  just  going  to  con- 
clude. 
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I  think  if  you  look  at  the  history  of  the  negotiations  that  went 
on  with  the  members  of  this  committee,  including  Senator  Reid,  the 
staff  of  this  committee,  and  the  House  committee,  and  many  oth- 
ers; if  you  look  at  the  history  of  those  negotiations  in  light  of  the 
statements  that  were  made  by  the  principal  parties;  if  you  look  at 
the  committee's  report,  this  committee's  report  drafted  by  this  staff 
of  this  committee  and  authored  by  the  chairman  of  the  committee; 
if  you  look  at  the  language,  you  very  clearly  see  that  the  tribal/ 
State  compact  was  the  mechanism  to  resolve  these  two  differences 
of  the  parties.  It  is  clear  that  the  staff  recognized  and  the  commit- 
tee recognized  that,  if  this  class  III  gaming  was  made  dependent 
upon  a  compact  and  nothing  more,  the  States  were  in  the  driver's 
seat. 

The  committee  report  says  that,  and  the  committee  report  said 
we  can't  have  that.  We  have  to  have  some  outlet  for  the  tribes, 
some  way  to  force  the  States  to  be  honest  in  the  good  faith  bargain- 
ing. 

The  resolution  was  the  suit  against  the  States  in  the  Federal 
Courts. 

I  recall  discussion  being  had  in  the  negotiations,  about  whether 
the  Congress  had  the  power  to  do  that.  That  was  considered.  And, 
because  of  the  state  of  the  law  then,  it  was  decided  that  Congress 
could  subject  the  States  to  this  suit.  So  the  Congress  went  forward 
with  it. 

But,  even  then,  it  was  recognized  that  the  States  might  be  in- 
transigent in  the  litigation,  and,  therefore,  provision  was  made  for 
the  mediator  and  the  Secretarial  procedures. 

It's  interesting  to  note — and  it  was  brought  out,  I  think,  by  Mr. 
Waxman  this  morning — that  IGRA  does  not  make  litigation  in  the 
Federal  Court  the  ultimate  resolution.  It  does  not  anticipate  that 
the  Court  will  impose  a  compact  on  the  States  for  lack  of  good 
faith.  It  does  not  anticipate  that  the  Court  will  do  anything  within 
the  Court  with  respect  to  the  State.  If  it  makes  a  determination  of 
bad  faith,  it  immediately  goes  outside  the  Court.  That's  all  the  Sec- 
retary would  do  in  these  circumstances  where  the  Supreme  Court 
has  excised,  for  all  practical  purposes,  that  provision. 

I  think  we're  supporting  very  much  that  the  Secretary  would  pro- 
ceed in  that  area,  develop  those  procedures,  carryout  the  intent  of 
Congress.  And  if  ultimately  it  can't  be  done,  of  course,  the  tribes 
may  have  to  come  back  here.  But,  as  you  know,  Mr.  Chairman, 
tribes  are  very  wary  of  coming  through  the  Congress  at  the  time. 

I'd  like  to  take  just  one  minute  to  comment  on  a  comment  you 
made  this  morning. 

I  think  the  Indian  community  may  have  been  not  effective  in 
communicating  to  you  and  the  committee  their  position  on  mini- 
mum Federal  standards.  There  are  some  tribes  separately,  individ- 
ually, who  are  opposed  to  it,  but  the  consensus  position  of  NIGA 
and  the  task  force  is  that  they're  supportive  of  the  minimum  Fed- 
eral standards  as  is  set  out  in  your  bill.  They're  very  concerned 
about  other  aspects  of  it. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  Thank  you,  Mr.  Ducheneaux. 

[Prepared  statement  of  Mr.  Ducheneaux  appears  in  appendix.] 
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The  Chairman.  I'd  like  to  pursue  that  with  you  at  a  later  time. 
Does  that  also  mean  that  the  tribes  are  willing  to,  as  is  the  case 
in  Nevada  and  Atlantic  City,  finance  the  oversight  and  regulation 
from  gaming  revenues? 

Mr.  Ducheneaux.  I  think  there  would  be  a  reluctance  to  do  so 
Mr.  Chairman,  but  I  think  they'd  be  willing  to  discuss  it. 

The  Chairman.  Thank  you  very  much. 

Mr.  Endreson,  thank  you  for  coming.  Please  proceed. 

STATEMENT  OF  DOUGLAS  B.  ENDRESON,  ESQUIRE,  SONOSKY, 
CHAMBERS,  SACHSE  &  ENDRESON,  WASHINGTON,  DC 

Mr.  Endreson.  Mr.  Chairman,  Mr.  Vice  Chairman,  my  name  is 
Douglas  Endreson.  I'm  with  the  law  firm  of  Sonosky,  Chambers, 
Sachse  and  Endreson.  I  appreciate  very  much  the  opportunity  to 
appear  before  you  this  afternoon. 

I've  heard  a  great  deal  already,  as  I  know  you  have,  and  I  will 
try  not  to  repeat,  re-cover  some  of  the  ground  that's  already  been 
covered. 

I  would  like  to  begin  by  saying  that,  as  difficult  as  this  process 
has  been,  the  time,  the  resources,  the  energy  that  it  has  taken  from 
the  committee,  from  many  involved  in  Indian  gaming,  and  from 
those  representing  the  States,  I  think,  contrary  to  what  some  have 
suggested,  that  this  process  has  succeeded  in  the  way  that  matters 
most. 

By  that  I  mean,  despite  the  conflict  over  Indian  gaming,  the  eco- 
nomic development,  the  growth,  the  lifting  of  Indian  people  from 
generations  of  poverty,  the  economic  benefits  to  the  non-Indian 
community  from  Indian  gaming,  the  social  and  political  interaction 
that  gaming  has  brought  to  these  communities,  these  things  have 
been  permitted  to  continue,  notwithstanding  the  attacks  on  Indian 
gaming,  because  of  the  dedication  and  determination  of  this  com- 
mittee not  to  let  the  fundamental  framework  of  IGRA  be  unraveled. 

I  want  to  express  my  gratitude  to  the  committee  for  that  commit- 
ment, and  also  the  view  that,  in  looking  at  this  problem,  we  should 
be  mindful  of  that  success  and  mindful,  as  well,  of  the  success  that 
preceded  it. 

Senator  Inouye  has  asked  about  the  definition  of  good  faith.  I 
think  the  record  of  the  parties'  efforts  to  deal  with  IGRA  shows 
what  good  faith  is,  and  I  think,  very  simply,  good  faith  means  put- 
ting at  least  as  much  energy  into  solving  a  problem  as  one  put  into 
defining  it  and  advocating  a  position  on  it. 

I  think  the  record  shows  that  when  tribes  and  States  negotiate 
in  good  faith  they  solve  the  problems  that  bring  us  here  today. 

I  recognize,  as  I  know  you  do,  that  there  will  be  legal  disputes 
between  the  parties.  Scope  of  gaming  is  one  such  dispute. 

I  think  good  faith  means  that  when  a  legal  dispute  over  scope  of 
gaming  develops,  the  parties  ought  to  recognize  the  need  for  a  legal 
resolution. 

I'd  like  to  pause  and  talk  very  briefly  about  the  scope  issue,  al- 
though I  know  it  has  been  discussed  repeatedly. 

The  heart  of  the  conflict  over  scope,  I  believe,  is  that  one  party's 
position  is  that  they  have  a  Federal  right  to  conduct  a  certain  form 
of  gaming.  That's  a  position  based  on  Cabazon  and  IGRA.  The 
other  party's  position  is  that  State  law  prohibits  that.  Those  two 
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positions  are,  by  and  large,  mutually  exclusive.  They  don't  lend 
themselves  to  a  merging  by  consent  that  is  readily  visible. 

Despite  that,  in  the  overwhelming  majority  of  cases  that's  exactly 
what  the  parties  have  done. 

Now,  when  they  can't,  the  Courts  have  addressed  this  problem. 
One  point  that  I  heard  made  today  was  that  courts  have  addressed 
it.  I  didn't  hear  any  suggestion  that  the  courts  having  addressed 
it  has  been  inadequate.  I  didn't  hear  discussion  of  why  that  process 
hasn't  worked. 

I  think  what  that  means  is  that  the  actual  implementation  of  the 
act  has  an  overwhelming  record  of  success,  producing  unparalleled 
benefits  for  Indian  tribes  and  Indian  people  and  the  non-Indian 
community,  as  well. 

With  that  as  background,  let  me  turn  to  the  problem  that  the 
Seminole  decision  creates. 

I'd  like  to  begin  by  discussing  the  problem  as  I  see  it,  which  I 
believe  is  relevant  to  the  second  question,  which  is:  what  should  be 
done  about  it? 

The  impact  of  the  Seminole  decision  on  IGRA  I  think  is  simply 
this:  States  can  say  yes  or  no  to  a  tribe's  request  for  a  compact. 
If  they  say  no,  the  tribe  can't  do  anything  about  it.  There  is  no  ju- 
dicial remedy  if  a  State  refuses  to  negotiate,  won't  negotiate  in 
good  faith,  or  begins  negotiations  and  then  walks  away  from  the 
table. 

The  power  of  the  State  to  say  yes,  furthermore,  includes,  as  a 
practical  matter,  the  power  to  say  "yes,  but  only  if,"  and  to  then 
name  concessions,  whether  they  are  money,  whether  it's  jurisdic- 
tion, whether  it's  other  subjects.  The  State  is  able  to  use  the  power 
to  say  yes  or  no  to  enhance  its  bargaining  position. 

The  power  that  this  decision  gives  the  States  I  think  is  extraor- 
dinary— certainly  unparalleled  in  Indian  affairs.  It's  extraordinary, 
I  think,  for  another  reason,  as  well. 

When  a  State  refuses  to  negotiate  a  compact  at  tribal  request  or 
won't  negotiate  in  good  faith,  it's  violating  Federal  law.  All  of  the 
witnesses  have  agreed  that  IGRA's  obligations  remain  the  law. 
Simply  because  a  State  can  shield  its  actions  in  defiance  of  Federal 
law  from  a  Federal  Court  doesn't  convert  illegal  action  to  legal. 

This  power  then  is  a  power  to  disregard  the  command  of  Con- 
gress in  an  area  where  Congress'  power  is  exclusive  in  an  act 
where  Congress'  intention  was  to  make  rights  available  to  Indian 
tribes. 

How  will  the  States  use  this  power?  Well,  I  think  the  experience 
suggests  that  some  States  will  wield  it  like  a  club.  Even  prior  to 
Seminole,  some  States  used  the  11th  amendment  in  an  effort  to 
avoid  judicial  resolution  of  scope  of  gaming.  I  think  some  States 
will  use  the  Seminole  ruling  to  protect  themselves  from  any  suit 
claiming  they  didn't  negotiate  in  good  faith. 

The  deputy  attorney  general  for  the  State  of  Michigan,  in  a  state- 
ment just  after  the  decision  came  down,  said,  "The  Governor  still 
has  the  obligation  to  negotiate  in  good  faith,  but  good  faith  is  in 
the  eyes  of  the  beholder." 

Well,  some  States,  I  think,  will  conclude,  "We  believe  we  nego- 
tiated in  good  faith,  and  we're  not  inclined  to  let  a  Federal  Court 
second-guess  our  judgment." 
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Some  States  I  think  will  use  the  Seminole  decision  to  enhance 
their  bargaining  position,  leaving  it  on  the  table  as  a  silent  re- 
minder that  at  some  point,  if  the  tribe  doesn't  accept  what  the 
State  says,  the  State  may  walk  away. 

Questions  have  been  asked  about  the  impact  of  Seminole  on  com- 
pacts that  expire.  I  think  tribes  with  compacts  that  expire  are  sub- 
ject to  many  of  the  same  risks.  The  sure  way  to  avoid  those  risks 
is  to  have  a  judicially-enforceable  mechanism  for  securing  a  new 
compact,  and  some  compacts  have  that. 

There  will  surely  be  some  compacts  that  are  in  a  gray  area. 
There  will  surely  be  some  compacts  which  provide  remedies  that 
are  clear  and  express,  but  which  the  State  will  suggest  do  not. 

For  example,  in  Wisconsin — and  let  me  preface  this  by  saying  I 
have  the  greatest  respect  for  General  Doyle.  I  assume  that  he  had 
not  looked  at  the  compact  before  he  testified,  or  at  least  hadn't 
done  it  immediately  before  then,  because  section  24  of  the  compact 
between  the  Ho-Chunk  Nation  and  Wisconsin  provides  for  the  ap- 
plicability of  section  B  that  provides  for  good  faith  lawsuits.  It  also 
provides  for  officers'  actions  to  adjudicate  disputes,  and  it  also  com- 
mits the  parties  to  developing  a  dispute  resolution  mechanism  if, 
for  any  reason,  there  is  found  to  be  a  lack  of  jurisdiction. 

Well,  the  question  is:  What  then  can  be  done  to  restore  Indian 
gaming  rights  under  IGRA  to  a  point  where  they  depend  not  on  the 
State's  will  but  on  the  tribe's  decision  to  exercise  its  rights?  This 
is  the  question  that  the  Secretary  is  now  considering,  and  I  think 
that  the  Secretary  should  be  provided  the  first  opportunity  to  ad- 
dress that. 

My  view,  contrary  to  the  view  that  you  heard  earlier,  is  that  the 
Secretary  has  the  power  to  issue  these  procedures.  Let  me  address 
briefly  three  points  that  I  think  show  that. 

First,  there  is  no  question  that  the  Secretary  has  the  power  to 
set  forth  class  III  gaming  procedures  under  the  act  without  the 
consent  of  the  State.  Indeed,  the  purpose  of  the  procedures  that  are 
set  out  there  is  to  let  the  Secretary  act  when  there  is  no  consent. 

IGRA  also  provides  that  the  Secretary  can  bring  suit  to  enforce 
the  procedures  that  he  sets  forth  for  class  III  gaming. 

This  shows,  I  believe,  that  the  Secretary's  power  under  IGRA 
clearly  includes  the  power  to  issue  class  III  procedures. 

The  conflict  that  has  been  raised,  the  defense  that  has  been  sug- 
gested by  the  States  and  that  was  discussed  today,  was  the  claim 
that  the  assertion  of  State  immunity  somehow  bars  the  Secretary 
from  implementing  these  procedures.  I  think  that  position  is  in 
error. 

In  the  first  place,  the  State's  immunity  in  these  cases  is  asserted 
against  the  tribe,  not  the  Secretary.  The  United  States  is  not  sub- 
ject to  sovereign  immunity.  But,  more  important  is  the  fact  that 
when  the  State  asserts  immunity  to  bar  a  tribe's  efforts  to  secure 
a  compact,  it  is  acting  in  defiance  of  Federal  law.  It  is  ignoring  its 
duty  to  negotiate  a  compact  in  good  faith,  and  that  conclusion  re- 
mains whether  or  not  the  State  can  shield  its  actions  from  judicial 
review  in  a  suit  brought  by  an  Indian  tribe. 

The  Secretary  in  my  view,  is  not  bound  to  accept  a  State's  viola- 
tion of  Federal  law  as  conclusive  of  a  tribe's  rights.  The  Secretary 
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is  not  obligated  to  simply  withdraw  in  the  face  of  a  State  position 
that  is  contrary  to  IGRA's  terms. 

If  the  State  will  not  comply  with  IGRA,  I  believe  the  Secretary 
may  properly  treat  the  State  s  action  as  indicating  its  election  not 
to  participate  in  the  compacting  process.  And,  indeed,  the  Supreme 
Court  noted  that  IGRA  gave  States  a  power  that  they  would  not 
otherwise  have  had — some  measure  of  authority  over  gaming  on  In- 
dian lands. 

If  the  States  choose  not  to  participate,  the  Secretary  can  go  for- 
ward. 

I  think  that  conclusion  is  further  supported  by  many,  many  cases 
that  have  recognized  the  breadth  of  the  Secretary's  authority  under 
statutes  in  Indian  affairs  that  delegate  authority  to  the  Secretary. 
These  cases,  informed  by  the  trust  responsibility,  confirm,  in  my 
view,  that  the  11th  Circuit's  decision  was  correct. 

If  the  process  goes  forward,  I  would  urge  the  States  to  join  with 
the  Secretary  to  try  to  develop  a  process  that  they  believe  will  work 
for  them.  The  States  today,  those  that  testified,  suggested  they  will 
oppose  these  procedures. 

The  first  question  that  occurred  to  me  was:  Why?  Why  seek  to 
undo  a  wrong  that  the  Seminole  decision  visited  on  Indian  tribes? 
Why  not  seek  to  preserve  and  maintain  the  benefits  that  tribes  and 
unquestionably  the  States,  as  well,  have  achieved? 

At  the  end  of  the  day,  if  Secretary's  procedures  are  not  upheld, 
then  I  think  Congress  must  revisit  the  question  and  take  action  to 
restore  Indian  rights  to  tribal  control. 

Thank  you. 

Senator  Inouye  [assuming  Chair].  Thank  you  very  much,  Mr. 
Endreson. 

[Prepared  statement  of  Mr.  Endreson  appears  in  appendix.] 

Senator  Inouye.  Now  may  I  call  on  Mr.  Straus 

STATEMENT  OF  JERRY  STRAUS,  ESQUIRE,  HOBBS,  STRAUS, 
DEAN  AND  WALKER,  WASHINGTON,  DC 

Mr.  Straus.  Vice  Chairman  Inouye,  I  very  much  appreciate  the 
opportunity  to  appear  this  afternoon  on  behalf  of  the  Seminole 
Tribe  of  Florida,  the  Menominee  Tribe  of  Wisconsin,  and  the  Nar- 
ragansett  Tribe  of  Rhode  Island  to  testify  on  the  effect  of  the  Su- 
preme Court's  decision  in  the  Seminole  case. 

The  struggle  over  Indian  gaming  is  more  than  a  dispute  over  ar- 
cane principles  of  Constitutional  law  and  statutory  interpretation. 

In  the  19th  century,  this  Nation  made  war  on  the  Indian  nations 
and  gathered  the  tribes  on  reservations,  and  for  more  than  a  cen- 
tury life  on  those  reservations  has  been  a  life  of  despair  and  de- 
pendency. 

Indian  gaming  has  made  a  difference.  It  has  already  brought  new 
hope.  It  has  brought  a  decent  life  and  self-sufficiency  to  many 
tribes.  It  has  had  such  a  significant  positive  impact  in  Indian  coun- 
try that  it  has  been  called  the  New  Buffalo.  For  Indians,  preserva- 
tion of  Indian  gaming  rights  has  become  a  matter  of  fundamental 
importance — what  they  see  as  the  key  to  their  very  survival. 

Those  who  would  destroy  the  Indian  gaming  buffalo  in  the  name 
of  States'  rights  point  to  the  Seminole  case  as  a  harbinger  of  the 
demise  of  Indian  gaming.  They  assert  that  the  Supreme  Court  has, 
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in  effect,  undercut  the  Indian  Gaming  Regulatory  Act  and  given 
the  States  the  upper  hand  and  the  power  to  totally  curtail  Indian 
gaming.  That  seems,  from  some  of  the  testimony  even  heard  today, 
the  true  intent  of  the  States — to  curtail  this  and  restrict  it  far  be- 
yond what  Congress  intended. 

But  I'm  here  to  tell  you  that  the  demise  of  Indian  gaming  is 
nothing  but  wishful  thinking  on  the  part  of  those  who  are  against 
it.  The  Indian  gaming  buffalo  is  alive  and  well,  it's  pawing  the 
ground,  and  it's  ready  to  charge  to  get  ready  for  the  next  battle  in 
this  seemingly  endless  war. 

The  truth  is  that  the  Seminole  decision  is  a  very  narrow  decision, 
as  you've  heard  today,  that  struck  down  the  application  of  one  sec- 
tion of  the  statute — to  permit  suit  against  unconsenting  States. 
But,  contrary  to  what  those  who  are  against  Indian  gaming  sup- 
pose, the  Seminole  case  is  far  more  significant  for  what  it  did  not 
do  than  what  it  did. 

The  Seminole  case  did  not  limit  Indian  tribes'  rights  to  engage 
in  gaming.  The  Seminole  case  did  not  eliminate  the  States'  respon- 
sibilities under  the  IGRA  The  Seminole  case  did  not  provide  that 
State  gaming  laws  are  to  be  directly  applied  to  the  tribes.  The  Sem- 
inole case  did  not  in  any  way  limit  the  Supreme  Court's  earlier  de- 
cision in  Cabazon.  In  fact,  the  Court  went  out  of  its  way  to  reaffirm 
Cabazon,  and  the  Court  held,  citing  Cabazon,  that  IGRA  extends 
to  the  States  a  power  withheld  from  them  by  the  Constitution.  Fi- 
nally, Seminole  did  not  leave  tribes  without  a  remedy  under  the 
IGRA 

I  have  to  disagree  with  Dean  Collins  on  one  point  that  he  stated. 
The  Seminole  decision  in  the  Supreme  Court  did  not  vacate  the 
11th  Circuit  decision.  That  decision  was  affirmed.  The  Supreme 
Court  affirmed  the  11th  Circuit  decision.  It  had  a  footnote  that  it 
did  not  express  any  views  on  the  11th  Circuit's  opinion,  the  part 
of  the  opinion  that  dealt  with  the  issuance  of  Secretarial  proce- 
dures, leaving  that  for  another  day. 

But  the  11th  Circuit  clearly  recognized  that  the  act  was  Con- 
stitutional because  it  was  possible  to  sever  the  offending  portion 
and  leave  something  intact  that  was  close  enough  to  what  Congress 
originally  intended,  and  that  is  through  the  device  of  Secretarial 
procedures. 

The  Seminole  Tribe  has  been  trying  since  1991  to  obtain  a  com- 
pact from  the  State  of  Florida.  The  Narragansett  Tribe  successfully 
negotiated  a  compact  with  former  Governor  Sundlin,  only  to  have 
the  Federal  Court,  at  the  request  of  his  successor,  strike  that  com- 
pact down  on  the  ground  that  Sundlin  did  not  have  the  authority 
to  sign  it  and  it  needed  approval  of  the  Rhode  Island  Legislature. 

The  Menominee  Tribe  has  operated  under  a  compact  since  1992. 
It  is  now  facing  the  prospect  of  action  by  the  State  and  indications 
that  I  found  somewhat  ominous  that  they  are  going  to  ignore  the 
provisions  of  the  compact,  itself,  that  has  a  dispute  resolution 
mechanism  in  place — and  Mr.  Endreson  alluded  to  that — and  pro- 
vide that  if  a  dispute  arises  at  the  time  these  compacts  are  to  be 
renegotiated,  the  compact  stays  in  effect  until  the  Court  procedures 
are  concluded. 

All  of  these  tribes  need  the  assurance  of  an  effective  remedy  if 
the  States  remain  intransigent.  Each  of  these  tribes  will  get  that 
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remedy,  if  necessary,  if  the  Secretary  follows  through  on  the  deci- 
sion of  the  11th  Circuit  and  goes  forward  with  procedures  and  es- 
tablishes a  process  that  will  withstand  judicial  attack. 

But  if  the  Secretary  fails  to  act — and  this  is  the  point  that  I  want 
to  emphasize,  and  then  I'll  close — or  if  his  actions  are  somehow 
blocked  by  Court  decision,  then  the  matter  will  come  back  to  this 
Congress  for  resolution.  And  if  this  Congress  fails  to  act,  then  the 
act,  itself,  is  in  grave  danger. 

That's  not  idle  speculation.  There  already  has  been  one  case,  the 
Colville  case  in  the  State  of  Washington,  that  struck  down  all  the 
class  III  provisions  of  IGRA.  That  is  a  chaotic  situation  that  I  think 
everyone  wants  to  avoid. 

So  it  seems  to  me  that  the  best  hope  for  early  resolution  is  the 
Secretarial  action,  developing  procedures  with  a  proper  role  for  the 
States,  with  proper  Court  review  of  Secretarial  action. 

That  will  conclude  my  remarks.  I'll  be  happy  to  answer  any  ques- 
tions. 

Senator  Inouye.  I  thank  you  very  much,  sir. 

[Prepared  statement  of  Mr.  Straus  appears  in  appendix.] 

Senator  Inouye.  Mr.  Ducheneaux,  the  committee  is  most  grateful 
for  your  review  of  the  legislative  history  of  this  measure  that 
brings  us  here  today.  I  think  the  purist  would  suggest  that,  with 
a  legal  history  of  treaty  obligations  and  trust  relationship  and  gov- 
ernment-to-government relationship,  the  best  way  to  implement  ra- 
tionally the  Cabazon  decision  was  to  set  up  a  Federal  Commission. 

What  would  have  happened  if  we  had  a  Federal  Commission? 

Mr.  Ducheneaux.  Actually,  Senator  Inouye,  the  legislation  that 
was  introduced  in  the  100th  Congress  on  both  sides  of  the  Congress 
after  the  Cabazon  decision  came  down — kind  of  anticipating  the  sit- 
uation we  find  ourself  in  now — would  have  required  the  Commis- 
sion, which  the  bills  established,  to  develop  a  regulatory  scheme 
which  would,  in  large  part,  have  been  based  upon  the  State  law  in- 
volved and  would  have  permitted  the  State  to  actively  consult  with 
the  Commission  in  the  development  of  that  Federal  regulatory 
scheme. 

That  was  the  one  extreme  position  I  talked  about. 

As  Doug  and  Jerry  have  indicated,  if  the  Secretary  now  found, 
in  light  of  Seminole,  that  he  had  the  power  to  do  that,  we  would 
be  pretty  much  in  that  same  boat  as  was  proposed  in  those  two 
bills,  except  it  would  be  the  Secretary  in  this  case  and  not  the 
Commission. 

As  the  legislation  was  drafted  it  probably  would  have  been  some- 
what complicated,  but  I  don't  think  any  more  complicated  than 
what  we've  had  in  terms  of  working  out  tribal/State  compacts 
where  some  State  regulatory  laws  are  agreed  to  be  applied  and 
some  are  not. 

It  would  have  been  difficult,  but  I  think  it  would  have  been  work- 
able. 

Senator  Inouye.  The  States  have  sovereign  immunity  as  set 
forth  in  the  11th  amendment,  and  the  tribes  have  been  recognized 
by  the  Courts  that  they  have  immunity  as  an  inherent  part  of  sov- 
ereignty, and  that  brings  us  to  a  gridlock  because  both  can  impose 
immunity. 
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Would  it  be  logical  that  the  Federal  Government  should  now  step 
in  and  have  its  agent,  the  Secretary,  seek  a  declaratory  judgment? 

Mr.  Ducheneaux.  I  was  very  impressed  by  the  element  of  Doug's 
statement  which  I  had  not  really  thought  about:  That  is,  that  the 
States,  where  they  are  requested,  even  after  Seminole,  to  negotiate 
a  compact  with  a  tribe  and  refuse  to  do  so,  or  refuse  to  bargain  in 
good  faith — and  we  can  argue  about  what  that  might  be — are  in 
violation  of  Federal  law.  I  hadn't  really  thought  it  through  that  the 
State  is  violating  a  Federal  law.  The  only  problem  we  have  now 
after  Seminole  is  they  can't  be  brought  to  the  bar  of  justice  on  the 
thing. 

Some  tribes  have  asked  the  Secretary  where  the  11th  amend- 
ment was  raised,  to  actually  intervene  in  these  cases  with  the 
United  States  not  being  subject  to  the  States'  sovereign  immunity 
and  to  represent  the  tribes  under  his  general  authority  as  the  fidu- 
ciary representative  of  the  United  States. 

I  think  these  gentleman  have  a  better  understanding  of  that  law 
than  I  would,  but  I  think  it's  possible  for  the  Secretary  to  do  that. 

Mr.  Straus.  I'd  like  just  to  add  to  that.  There  are  some  in- 
stances— there  are  a  number  of  them  around  the  country — where 
there  is  no  dispute  over  the  scope  of  gaming.  In  Rhode  Island  the 
Narragansett  Tribe  has  agreed  to  limit  its  compact  request  to  only 
those  games  that  are  specifically  allowed  under  State  law,  and 
now,  after  the  Seminole  case  is  decided,  the  Governor  of  Rhode  Is- 
land announced,  "I  don't  have  to  talk  to  those  people  any  more." 
He's  just  refusing  to  negotiate  now  over  the  kind  of  games  that  he 
previously  had  indicated  were  compactable. 

That  kind  of  case  is  one  where  it  might  be  particularly  apt  for 
the  United  States  to  take  some  special  action. 

The  same  situation  applies  in  Louisiana.  The  Jena  Band  of  Choc- 
taw— there  are  three  tribes  in  Louisiana  who  have  compacts.  The 
new  Governor  said,  Tm  not  going  to  talk  to  them  about  that.  I'm 
not  going  to  give  a  compact  that  my  predecessor  gave  because  I 
don't  believe  in  gambling." 

In  Arizona  the  situation  has  happened  with  Salt  River,  where 
they  are  the  only  tribe  in  the  State  that  is  without  a  compact, 
where  the  scope  of  it  has  already  been  determined  with  other 
tribes. 

So  there  are  instances  where  that  might  be  particularly  appro- 
priate, perhaps  as  a  supplement,  but  maybe  not  the  exclusive  way 
that  these  matters  can  be  resolved,  particularly  where  there  is  no 
dispute  over  the  scope  of  gaming,  where  the  State  is  just 
stonewalling  and  saying,  "We  don't  really  think  tribes  should  be  al- 
lowed to  have  gaming,  even  though  we  do  permit  it  for  our  citi- 
zens." 

Senator  Inouye.  Mr.  Endreson,  do  you  believe  that  the  Secretary 
of  the  Interior  has  the  authority  to  go  to  Court  and  seek  a  declara- 
tory judgment  on  scope  of  gaming? 

Mr.  Endreson.  Yes;  I  do,  Mr.  Vice  Chairman.  And  I  think,  just 
to  followup  on  the  point  that  your  prior  question  was  directed  at, 
I  do  think  the  key  conclusion — and  it  was  shared  today  by  the  rep- 
resentatives of  the  States — is  that  the  States  acknowledge  that  if 
they  won't  negotiate  or  won't  negotiate  in  good  faith,  they  are  vio- 
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lating  Federal  law.  That's  a  law  that  you  have  passed.  That's  a  law 
that  they  recognize  they  are  obligated  to  follow. 

In  my  judgment,  the  task  now  is  for  the  Secretary  of  the  Interior, 
using  the  power  that  you  gave  him,  to  force  the  States  to  make  a 
choice  to  either  participate,  using  the  additional  power  that  you 
permitted  the  States  to  have  in  exchange  for  their  agreement  to  be 
bound,  or  to  step  aside  and  let  the  procedures  go  forward.  But  I 
would  not  recommend  that  the  Congress,  with  the  States  showing 
a  willingness  to  violate  Federal  law,  as  has  been  suggested  here — 
I  would  not  recommend  that  the  Congress  go  back  and  draft  an- 
other law. 

The  law  that  you  have  passed  is  in  effect.  It  is  binding  on  them, 
and  the  task  now  is  for  the  Secretary  to  bring  his  authority  to  bear 
to  force  compliance  or  force  the  States  to  make  a  choice  between 
two  very  reasonable  choices  that  you  gave  them:  to  either  partici- 
pate and  do  so  on  fair  terms,  or  elect  not  to  do  so. 

Senator  Inouye.  Mr.  Ducheneaux,  in  his  history  lesson  on  the 
history  of  this  measure,  did  not  spend  much  time  on  the  fact  that 
the  Federal  commission  concept  would  not  have  been  approved  by 
Congress,  and  therefore  deliberately  and  knowingly  we  came  up 
with  this  tribal/State  compact  idea  as  a  compromise. 

The  purist  would  have  argued — correctly,  I  think — that  the 
States  had  no  business  in  it,  because  they  are  not  the  government- 
to-government  partner  as  sovereigns. 

But  in  a  situation  like  this,  this  committee  may  be  supportive  of 
your  position,  but  we  have  to  find  something  that  all  Congress — 
and,  for  that  matter,  the  administration — can  approve,  and  that  re- 
quires a  Solomon,  and  we  don't  have  too  many  of  those  running 
around  here. 

But  we  are  going  to  do  our  very  best.  I  hope  that  all  of  you  will 
respond  to  the  Secretary's  call  in  his  process,  and  I  will  be  discuss- 
ing with  the  chairman — he  has  so  indicated  that  we  may  hold 
meetings  after  the  elections  are  over,  because  right  now  there  are 
too  many  items  on  the  legislative  agenda,  but  something  has  to  be 
done. 

I  agree  with  all  of  you  that,  if  just  let  alone,  and  let  the  chips 
fall,  the  chips  will  fall  and  we'll  end  up  with  nothing. 

I,  for  one,  don't  want  to  go  back  to  Cabazon.  I  don't  think  that's 
the  solution.  It  just  told  us  that  we  have  problems. 

We  will  do  our  best,  and  on  behalf  of  the  committee  I  thank  all 
of  you  for  spending  these  long  hours  with  us  and  sharing  your 
thoughts. 

We  will  be  submitting,  if  we  may,  many  prepared  questions,  and 
hope  for  your  responses. 

[Questions  with  responses  appear  in  Mr.  Ducheneaux's  prepared 
statement  in  appendix.] 

Senator  Inouye.  We  would  like  to  keep  our  dialog  open  and,  al- 
though the  chairman  has  not  indicated,  I  believe  we  will  keep  the 
record  open  for  2  weeks.  If  you  wish  to  submit  addendums  or  sup- 
plementary statements  or  corrections  on  your  responses,  feel  free 
to  do  so  because  we  will  be  using  your  testimony  as  a  basis  for 
amendments,  if  such  be  necessary,  or  maybe  new  legislation,  which 
I  hope  we  would  not  have  to  go  through.  I  agree  with  you,  Mr. 


61 

wfifz  asanas  s&e.new  bin  wouw  be  a  ™*  °f  ««■ 

With  that  I  thank  you  very  much 

[Whereupon,  at  3:57  p.m.,  the  committee  was  adjourned   to  re- 
convene at  the  call  of  the  Chair  ]  ^         ea'  t0  re 
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APPENDIX 


Additional  Material  Submitted  for  the  Record 


Prepared  Statement  of  Hon.  Daniel  K.  Inouye,  U.S.  Senator  from  Hawaii, 
Vice  Chairman,  Committee  on  Indian  Affairs 

I  thank  my  Chairman  for  convening  this  hearing  of  the  committee  today,  because 
it  is  clear  that  in  the  wake  of  the  Supreme  Court's  March  27  ruling  in  Seminole 
Tribe  v.  Florida,  Indian  tribal  governments,  the  State  Governments,  and  the  Fed- 
eral Government  could  benefit  from  the  wisdom  and  analysis  of  legal  experts. 

As  most  of  those  gathered  here  today  will  know,  the  Chairman  and  Vice  Chair- 
man of  this  committee  served  as  the  primary  sponsors,  in  the  Senate,  of  the  Indian 
Gaming  Regulatory  Act  of  1988.  Naturally,  we  have  a  keen  interest  in  the  thoughts 
of  the  witnesses  who  will  appear  before  the  committee  today  as  to  the  impact  ofthe 
Supreme  Court's  Ruling  on  this  Federal  Law. 

I  also  want  to  commend  the  secretary  of  the  Interior  for  seizing  the  initiative,  fol- 
lowing the  high  court's  ruling,  in  inviting  comment  on  this  important  matter 
through  the  rulemaking  process.  I  am  certain  that  the  input  he  receives,  and  that 
which  we  anticipate  receiving  today  and  in  the  weeks  ahead,  will  better  inform  the 
decisionmaking  processes  of  all  ofthe  affected  governments. 

Again,  I  want  to  thank  my  Chairman,  for  scheduling  this  hearing  and  for  the  con- 
structive and  thoughtful  approach  it  represents. 


Prepared  Statement  of  Richard  Collins,  Associate  Dean  and  Professor, 
School  of  Law,  University  of  Colorado  at  Boulder 

The  committee  has  asked  me  to  state  my  opinion  on  three  related  questions  about 
the  impact  of  the  Supreme  Court's  decision  in  Seminole  Tribe  v.  Florida  on  the  In- 
dian Gaming  Regulatory  Act  of  1988  (IGRA).  Because  my  response  to  all  three  is 
similar,  I  am  answering  with  one  narrative  rather  than  taking  them  up  separately. 

As  the  Court  interpreted  IGRA,  Congress  intended  to  authorize  tribes  to  sue 
States  in  Federal  court  when  a  tribe  believes  a  State  has  not  negotiated  a  Class 
III  compact  in  good  faith,  and  to  compel  States  to  be  defendants  in  such  suits  not- 
withstanding State  immunity.  The  Court  held  that  Congress  has  no  power  under 
the  commerce  clause  to  override  State  immunity,  so  States  cannot  be  sued  without 
their  consent. 

Invalidation  of  part  of  IGRA  presents  an  issue  of  severability,  an  issue  about  what 
part  of  the  statute,  if  any,  survives.  For  a  prominent  example  of  this  question  in 
another  case  involving  powers  of  Congress,  see  INS  v.  Chadha,  426  U.S.  919  (1983). 

Like  many  modern  statutes,  IGRA  includes  a  pro-severability  clause  that  favors 
retaining  as  much  of  the  statute  as  possible.  This  clause  and  the  structure  of  IGRA 
make  it  very  unlikely  that  the  courts  will  decide  that  the  entire  statute  falls  with 
the  provision  the  Court  struck  out.  At  least  the  provisions  governing  Class  I  and 
Class  II  gaming  will  survive.  No  one  has  seriously  suggested  otherwise. 

Several  other  severance  positions  have  been  stated  in  discussions  about  this  ques- 
tion. One  would  empower  the  Secretary  of  the  Interior  to  issue  regulations  govern- 

(63) 


64 

ing  Class  HI  gaming  whenever  a  tribe  and  State  have  reached  an  impasse  and  the 
State  has  refused  to  consent  to  suit.  A  second  would  construe  the  statute  to  forbid 
Class  III  gaming  in  any  nonconsenting  State.  A  third  would  strike  out  all  provisions 
governing  Class  III  gaming,  restoring  the  legal  regime  in  effect  before  JGRA  with 
respect  to  such  gaming. 

The  Eleventh  Circuit  Court  of  Appeals  in  Seminole  decided  this  issue  and  adopted 
the  first  construction  stated  above.  11  F.3d  at  1029.  The  Ninth  Circuit  disagreed  but 
had  no  need  to  state  its  own  interpretation.  Spokane  Tribe  of  Indians  v.  Washing- 
ton, 28  F.3d  991,  997-98  (9th  Cir.  1994),  vacated,  116  S.Ct.—  (1996).  The  Supreme 
Court  declined  to  decide.  116  S.Ct.  at  1133  n.18.  A  possible  reason  was  that  the 
tribe's  suit  had  been  dismissed,  so  the  courts  had  no  jurisdiction  to  say  more. 

The  wording  of  IGRA's  pro-severability  clause  favors  the  first  interpretation 
above,  empowering  the  Secretary  to  regulate,  because  it  leaves  more  of  the  statute 
intact,  as  the  clause  literally  requires.  However,  the  governing  test  is  stated  in 
terms  of  whether  the  resulting  statute  would  be  one  that  Congress  would  have  fa- 
vored, and  the  disagreement  between  the  Ninth  and  Eleventh  Circuits  illustrates 
that  the  matter  is  fairly  debatable.  Moreover,  given  what  is  at  stake,  States  and 
tribes  can  be  expected  to  seek  judicial  review  of  this  question. 

Whether  the  Secretary's  notice  of  proposed  rulemaking  dated  April  30  is  sup- 
ported by  the  statute  depends  on  the  answer  to  the  severability  question.  Because 
he  would  have  the  power  under  the  statute  as  interpreted  by  the  Court  of  Appeals 
in  Seminole,  and  because  that  reading  is  at  least  plausible,  I  believe  he  has  taken 
the  proper  course.  Judicial  review  of  this  issue  will  be  improved  by  having  actual 
rules  in  place.  The  disagreement  between  the  Ninth  and  Eleventh  Circuits  was 
based  in  part  on  very  different  assumptions  about  the  scope  of  powers  the  Secretary 
might  claim. 

A  further  reason  in  favor  of  the  Secretary's  action  is  that  the  public  interest  is 
in  finding  a  workable  accommodation  on  the  very  important  policy  issues  presented 
by  IGRA  s  Class  III  provisions.  The  accommodation  enacted  in  IGRA  has  been  un- 
dercut. A  new  accommodation  can  at  any  time  be  passed  by  Congress.  But  the  Sec- 
retary might  adopt  a  good  plan,  and  it  might  be  sustained  by  the  courts.  He  and 
the  courts  are  bound  to  try  to  carryout  congressional  intent  as  well  as  can  be  done 
shorn  of  the  invalid  provision.  The  opposing  interests  have  the  right  to  be  heard  in 
the  rulemaking  process  as  well  as  in  any  lawsuit  to  review  it.  And  of  course,  Con- 
gress retains  power  to  amend  the  statute  if  the  rulemaking  process  does  not  suc- 
ceed. 

The  following  comments  are  my  reply  to  your  letter  of  May  14.  The  num- 
bers correspond  with  those  of  the  questions  in  your  letter. 

(1)  The  11th  Circuit  in  Seminole  gave  its  interpretation  of  the  severability  issue 
because  it  was  deciding  on  the  Secretary's  authority  after  invalidation  of  tribal  suits 
against  nonconsenting  States.  The  9th  Circuit  in  Spokane  did  not  give  its  interpre- 
tation (though  it  did  state  some  reasons)  because  it  addressed  the  point  incidentally 
as  part  of  its  explanation  of  why  tribal  suits  against  nonconsenting  States  were,  in 
its  view,  valid.  The  9th  Circuit's  decision  was  vacated  by  the  Supreme  Court  in  light 
of  its  contrary  decision  in  Seminole.  Thus  there  is  no  precedent  on  the  point  in  the 
9th  Circuit,  not  even  the  incidental  precedent  in  Spokane. 

You  asked  whether  the  Ramsey  decision  suggests  how  the  9th  Circuit  would  de- 
cide the  severability  issue.  I  don't  think  it  does.  The  issues  are  too  different,  and 
this  is  not  just  my  view.  Judge  Pregerson  was  on  the  Spokane  panel  and  dissented 
in  Rumsey,  in  the  vote  against  rehearing  en  banc.  By  contrast,  Judge  Schroedcr, 
who  wrote  Spokane,  probably  voted  against  rehearing  in  Rumsey.  No  judge  sat  on 
the  panels  in  both  cases. 

Vacated  or  not,  we  can  try  to  glean  something  from  the  9th  Circuit's  Spokane 
opinion.  The  court  said  that  if  IGRA  were  read  to  accelerate  secretarial  authority 
when  a  State  does  not  consent  to  suit,  it  would  distort  the  statute  too  much  by 
eliminating  the  role  of  the  mediator  and  by  making  the  Secretary  into  a  "czar,  con- 
trary to  the  congressional  aim  of  State  participation."  28  F.3d  at  997.  My  opinion 
on  these  points  is  in  the  next  answer. 

(2)My  answer  to  this  question  is  a  tentative  and  conditional  yes.  The  answer  is 
tentative  because  the  issue  is  fairly  debatable.  It  is  not  clearly  resolved  by  the  terms 
of  the  act,  by  its  legislative  history,  or  by  the  structure  of  the  act.  It  is  conditional 
because  much  depends  on  what  the  Secretary  does. 

The  Secretary  can  issue  regulations  that  restore  much  of  the  structure  of  the  pre- 
Seminole  statute.  The  two  concerns  of  the  Spokane  court  were  loss  of  the  mediator 
and  loss  of  State  involvement.  The  Secretary  can  meet  these  concerns  and  should 
do  so. 
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The  Rumsey  issue  is  the  meaning  of  the  phrase  "permits  such  gaming"  in  the  stat- 
ute. This  is  a  basic  disagreement  about  the  reach  of  the  statute  that  has  split  the 
Federal  circuits.  Secretarial  regulations  cannot  resolve  it,  although  they  can  provide 
for  expeditious  judicial  review.  Seminole  will  have  only  a  minor  effect  on  efforts  to 
have  judicial  review  of  this  issue. 

(3)  Yes.  The  Secretary  has  broad  authority  to  issue  regulations  governing  Indian 
country  and  Indian  affairs.  See  25  U.S.C.  sections  2  and  9.  His  authority  under 
IGRA  is  debatable,  but  a  challenger  can  seek  to  enjoin  enforcement  of  new  regula- 
tions pending  full  judicial  review,  and  the  courts  have  suitable  procedures  to  ad- 
dress this  question.  Often  the  parties  agree  on  how  to  maintain  the  status  quo  dur- 
ing judicial  review. 

(4A)  This  question  appears  to  assume  that  the  Secretary's  regulations  will  tempt 
tribes  to  try  to  get  to  nim  quickly  because  he  will  decide  everything  in  their  favor. 
I  don't  expect  such  regulations.  As  stated  above,  I  expect  the  Secretary  to  try  to  in- 
volve States  as  much  as  possible  and  to  try  to  replicate  as  much  of  the  pre-Seminole 
procedures  as  possible. 

(B)  As  stated  above,  the  Secretary's  regulations  should  seek  to  promote  negotia- 
tion and  mediation.  When  an  impasse  is  reached,  the  Secretary  or  his  delegate  must 
make  a  decision  that  is  subject  to  judicial  review.  Aggrieved  tribes  or  States  or  pri- 
vate interests  would  seek  judicial  review  as  plaintiffs. 

(C)  Yes  and  yes.  Quasi-judicial  decisionmaking  by  administrators  is  common.  On 
the  specific  issue  of  good  faith,  it  is  done  by  the  NLRB.  I  also  think  the  issue  of 
good  faith  has  been  much  overblown.  The  most  important  reason  that  State-tribal 
negotiations  have  reached  an  impasse  is  the  Rumsey  issue  about  the  scope  of  IGRA, 
an  issue  of  law.  When  it  is  resolved  (to  some  extent  State  by  State),  there  will  be 
less  reason  for  lawsuits  or  secretarial  substitutes. 

(D)  The  Secretary's  basic  obligation  is  to  carryout  the  intent  of  Congress  and  of 
treaties  of  the  United  States.  These  are  the  origin  of  the  trust  responsibility.  In  the 
present  context,  the  Secretary's  duty  is  to  carry  out  the  intent  of  the  IGRA  Con- 
gress. With  such  a  specific  statute,  m  which  Congress  has  carefully  and  fairly  con- 
sidered the  just  interests  of  tribes,  there  is  little  room  for  a  more  general  trust  re- 
sponsibility to  affect  his  duty. 

(E)  As  stated  above,  the  Secretary's  regulations  should  seek  to  replicate  IGRA's 
involvement  of  States  as  much  as  can  be  done  consistently  with  Seminole. 

From  Senator  Wellstone: 

(1)  Were  a  tribal  gaming  enterprise  shut  down  by  Federal  or  State  government, 
the  tribe  could  make  a  claim  of  unconstitutional  "taking"  under  the  5th  amendment. 
If  a  claim  succeeds,  the  normal  remedy  would  be  compensation. 

Would  such  a  claim  succeed?  The  answer  depends  on  the  particular  facts.  The  Su- 
preme Court  has  said  that  a  regulatory  "wipeout"  of  a  discrete  property  interest  is 
a  taking  unless  the  regulating  government  is  suppressing  an  activity  deemed  harm- 
ful under  traditional  rules  of  the  applicable  law  of  property.  Lucas  v.  South  Carolina 
Coastal  Council,  505  U.S.  1003  (1992).  Thus  a  tribe  would  first  have  to  establish 
that  it  had  suffered  a  "wipeout."  If  regulation  reduced  but  did  not  eliminate  an  en- 
terprise, this  could  not  be  done. 

Second,  the  court  would  have  to  decide  whether  the  kind  of  gaming  suppressed 
is  a  traditional  harm  under  applicable  rules  of  property.  This  would  be  a  complex 
issue  in  Indian  country,  although  many  forms  of  gaming  have  been  forbidden  by 
Federal  laws  of  general  application.  I  should  also  note  that  tribes  would  have  a  bet- 
ter chance  of  success  under  some  of  the  "taking"  bills  now  pending  in  Congress. 

(2)  The  11th  Circuit's  decision  is  reasonably  consistent  with  the  language  of  IGRA, 
but  the  statutory  terms  do  not  compel  that  answer.  The  severability  clause  creates 
a  mild  presumption  in  favor  of  preserving  as  much  of  the  statute  as  possible.  The 
test  then  becomes  whether  a  particular  severance  proposal  yields  a  statute  reason- 
ably consistent  with  congressional  intent.  As  stated  above,  I  think  this  could  be  so, 
but  it  depends  in  part  on  what  regulations  the  Secretary  issues. 

(3)  There  are  several  ways.  The  simplest  is  to  provide  for  judicial  review  of  sec- 
retarial regulations  and  decisions  and  of  disputes  about  interpreting  IGRA,  such  as 
that  in  Rumsey.  See  4B  and  C  above.  Congress  can  subject  tribes  to  suit,  although 
this  would  be  only  half  a  solution  and  thus  unfair  to  tribes. 


Prepared  Statement  of  Curtis  Campbell,  Sr.,  Chairman,  Prairie  Island  Indian 

Community 

Thank  you  Mr.  Chairman  and  members  of  the  Senate  Committee  on  Indian  Af- 
fairs. My  name  is  Curtis  Campbell,  Sr.  I  am  chairman  of  the  Prairie  Island  Indian 
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Community.  I  appreciate  the  opportunity  to  submit  this  testimony  today  on  an  issue 
that  is  extremely  important  to  our  community. 

We  are  very  concerned  about  possible  changes  to  the  Indian  Gaming  Regulatory 
Act  because  of  the  recent  U  JS.  supreme  Court  ruling  in  Seminole  Tribe  of  Florida 
v.  State  of  Florida.  Gaming  is  the  best  chance  our  people  have  ever  had  at  self-suffi- 
ciency. It  s  working.  And  we  must  not  allow  this  opportunity  to  be  destroyed. 

Minnesota  tribes,  including  the  Prairie  Island  Indian  Community,  were  fortunate 
to  be  among  the  first  in  the  Nation  to  negotiate  Class  III  compacts.  Our  compacts 
are  evidence  that  the  system  can  work  as  Congress  intended  when  the  States  and 
tribes  work  together  in  good  faith. 

Our  community  passed  a  gaming  ordinance  in  February  1989,  following  passage 
of  the  Indian  Gaming  Regulatory  Act.  In  April  1989,  the  Minnesota  Legislature  ap- 
proved Class  III  compacting  on  video  games  of  chance  with  the  States  11  tribes. 
Tribal  leaders  subsequently  met  with  representatives  from  the  State  and  worked 
out  a  joint  agreement.  In  October  1989,  the  Governor  signed  that  compact;  the  Prai- 
rie Island  Indian  Community  approved  the  compact  the  following  month.  In  May 
1991,  a  compact  allowing  blackjack  was  added. 

The  Tribal-State  compact  negotiated  between  the  Prairie  Island  Indian  Commu- 
nity and  the  State  of  Minnesota  is  based  on  a  solid  legal  foundation.  We  followed 
the  process  Congress  established  in  the  IGRA  and  now  Indian  gaming  in  Minnesota 
is  working  exactly  as  Congress  intended. 

Gaming  is  the  greatest  economic  development  tool  ever  created  on  the  reservation. 
It's  working  better  than  anyone  expected,  including  the  States.  We  must  expand 
that  opportunity  to  other  tribes  who  do  not  have  Class  IH  operations — not  destroy 
it. 

The  Prairie  Island  Indian  Community  owns  and  operates  Treasure  Island  Casino 
and  Bingo  just  outside  scenic  Red  Wing,  Minnesota,  on  the  banks  of  the  Mississippi 
River.  Treasure  Island  Casino  is  a  major  tourist  attraction  for  the  region.  We  are 
also  the  region's  largest  employer. 

We  have  created  more  than  1,400  well-paving  jobs  without  spending  one  dime  of 
taxpayers'  money.  Our  annual  payroll  exceeds  $24  million;  money  that  goes  directly 
to  the  local  economy.  Our  employees  pay  more  than  $6  million  a  year  in  payroll 
taxes  and  we  generate  millions  more  in  increased  economic  activity.  Our  casino  also 
has  created  business  for  2,400  area  vendors  and  spawned  numerous  new  ventures 
in  the  region.  We  are  taking  people,  including  tribal  members,  off  the  welfare  rolls 
and  putting  them  on  the  oayrolls.  That's  good  news  for  all  taxpayers.  In  addition, 
the  Prairie  Island  Indian  Community  will  donate  more  than  $1  million  to  local  orga- 
nizations this  year. 

We  have  invested  nearly  $30  million  to  build  and  renovate  our  casino  over  the 
years.  And  we  are  not  done.  We  have  spent  nearly  $6  million  to  add  an  RV  park 
and  Marina.  And  our  community  recently  approved  plans  to  construct  a  $12.5  mil- 
lion hotel  next  to  the  casino.  These  projects  are  funded  with  gaming  proceeds,  not 
Federal  grants.  Page  3  Each  new  project  means  more  well-paying  jobs  and  money 
pumped  into  the  local  economy.  It  would  be  wrong  for  Congress  to  do  anything  to 
destroy  the  investments  our  community  has  made,  especially  since  the  benefits  of 
our  gaming  operation  reach  far  beyond  the  borders  of  our  reservation. 

Most  importantly,  Class  III  gaming  is  working  on  the  reservation  as  Congress  in- 
tended. It's  helping  improve  life  on  the  reservation  and  strengthening  tribal  govern- 
ments. 

I  wish  you  could  visit  our  reservation  and  see  what  gaming  means  to  our  people. 
Before  gaming,  we  had  no  resources  to  support  our  government  or  provide  for  our 
tribal  members.  Today,  we  are  moving  toward  self-sufficiency  and  we  are  able  to 
give  something  back  to  the  community.  We  have  created  less  dependence  on  the 
Federal  grants  that  we  once  relied  on  to  support  our  community.  We  have  become 
strong  contributors  to  the  local  economy  rather  than  a  drain  on  limited  resources. 

Gaming  proceeds  have  created  a  renaissance  on  our  small  reservation.  We  have 
paved  roads,  built  a  sewer  and  water  system,  and  opened  a  charter  school  to  teach 
and  preserve  the  Dakota  culture.  We  also  constructed  a  community  center  and  re- 
cently finished  our  new  tribal  government  center.  Gaming  proceeds  have  helped  us 
establish  education  scholarships  for  tribal  members  and  provide  for  health  care  and 
other  social  service  needs  of  our  people. 

Stories  like  ours  can  be  found  throughout  Minnesota,  as  well  as  in  other  States 
that  have  recognized  the  opportunity  gaming  presents  for  tribes  and  surrounding 
communities.  But  not  all  tribes  have  had  the  same  opportunity  as  we  have.  As  you 
know,  many  States  have  blocked  attempts  by  tribes  to  operate  Class  III  gaming  op- 
erations. 

I  need  not  remind  this  committee  that  it  was  the  States  that  forced  their  way  to 
the  table  in  1987  and  1988  in  an  effort  to  secure  a  role  in  the  Indian  Gaming  Regu- 
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latory  Act.  It  is  a  small  number  of  States  that  have  thwarted  the  full  implementa- 
tion of  the  IGRA  by  engaging  in  these  lawsuits.  You  must  not  punish  tribes  such 
as  ours  because  the  States  have  had  a  change  of  heart  and  refuse  to  honor  the  very 
rules  they  asked  for. 

Mr.  Chairman  and  Mr.  Vice  Chairman,  this  committee,  the  tribes  and  a  few 
States  have  sought  solutions  to  concerns  involving  implementation  of  the  IGRA.  We 
have  participated  in  a  process  initiated  by  this  committee  over  the  last  several 
years.  Since  the  recent  court  decision  was  handed  down,  the  States  have  not  offered 
solutions.  Rather,  they  have  made  threats  to  take  unilateral  action  and  disrupt  on- 
going tribal  gaming  operations. 

Maybe  this  is  the  way  it  should  be — States  that  choose  not  to  negotiate  are  out, 
States  that  negotiate  and  waive  their  10th  and  11th  Amendment  rights  are  in.  This 
is  not  a  new  concept.  This  committee  is  well  aware  of  the  opt  in  or  opt  out  proposals, 
and  this  indeed  was  a  fixture  in  the  original  version  of  S.  487. 

It  is  our  view  that  the  Supreme  Court  took  up  Seminole  as  an  Indian  case.  How- 
ever, in  the  scope  of  the  Court's  decision,  the  case  exited  as  one  with  a  broader  im- 
pact on  constitutional  issues,  most  specifically,  Congress'  power  over  the  rights  of 
States. 

The  fact  that  Seminole  came  out  a  constitutional  law  case  has  left  very  real  dilem- 
mas for  Congress,  the  Interior  Department  and  many  tribal  governments  that  have 
been  awaiting  the  full  implementation  of  the  IGRA. 

It  is  a  problem  for  Congress  in  that  the  majority's  decision  undermines  the  Fed- 
eral fabric  of  laws  carefully  woven  to  impress  broad  national  interest  in  checking 
the  action  or  inaction  of  State  Governments. 

It  is  a  problem  for  the  Interior  Department,  which  is  left  the  responsibility  of  ana- 
lyzing the  IGRA  to  determine  whether  the  Secretary  has  the  power  to  develop  rules 
for  creating  an  alternative  to  the  States'  compacting  process.  Such  a  change  would 
allow  tribes  to  negotiate  directly  with  the  Secretary,  who  would  then  determine  and 
issue  procedures  for  tribes  to  operate  gaming  under  the  IGRA. 

And  it  is  a  problem  for  tribes  in  two  ways.  First  and  foremost,  the  Court's  subse- 
quent dismissal  of  the  remaining  issues  in  Seminole  and  Poarch  Band  involving  the 
remedy  of  Secretarial  action,  leaves  no  clear  guide  for  tribes  to  pursue  full  imple- 
mentation of  IGRA.  So  those  tribes  that  do  not  have  compacts  for  Class  III  gaming 
will  continue  to  be  denied  the  economic  opportunities  associated  with  those  rights. 
This  should  not  be  tolerated.  Second,  some  politicians  in  States  with  gaming  com- 
pacts are  denouncing  the  State  officials  who  engaged  in  good  faith  negotiations  with 
the  tribes,  claiming  those  officials  should  have  fought  the  tribes  to  protect  the 
State's  rights.  Those  politicians  have  even  gone  so  far  as  to  promote  unilateral  ac- 
tion to  void  the  compacts.  This  also  cannot  be  tolerated. 

We  are  well  aware  that  the  impact  of  the  Seminole  decision  may  result  in  amend- 
ment of  the  IGRA.  In  considering  any  amendment,  this  committee  must  do  several 
things:  protect  existing  compacts;  provide  for  an  alternative  compacting  process  that 
will  be  exclusively  Federal;  and  retain  a  process  for  establishing  minimum  Federal 
standards.  Any  proposed  amendment  also  should  not  expand  the  size  of  the  Na- 
tional Indian  Gaming  Commission  nor  remove  the  requirement  that  at  least  two  of 
the  three  Commissioners  be  enrolled  in  a  federally  recognized  Indian  tribe. 

We  support  Senator  McCain's  attempt  to  create  a  system  for  dealing  with  the 
Seminole  decision.  McCain's  substitute  S.  487  bill  would  protect  the  validity  of  exist- 
ing compacts,  such  as  ours  in  Minnesota.  That  protection  is  paramount.  These  com- 
pacts were  negotiated  in  good  faith.  We  followed  the  rules  the  States  asked  for,  even 
though  those  rules  infringed  on  our  sovereign  rights.  Now  some  States  want  to 
change  those  compacts.  We  cannot  allow  agreements  with  Indian  people  to  be  bro- 
ken again. 

Along  with  protecting  the  rights  of  tribes  with  Class  ID  compacts,  Senator 
McCain's  substitute  bill  provides  an  opportunity  for  other  tribes  to  enjoy  the  eco- 
nomic development  benefits  of  gaming  and  creates  a  process  for  Class  II  tribes  to 
reach  Class  D.I  compacts. 

We  fully  support  the  rights  of  those  tribes  who  wish  to  advance  to  Class  HI  oper- 
ations. Ensuring  that  other  tribes  have  the  same  opportunity  as  Class  III  tribes  is 
key.  We  have  been  fortunate  because  of  gaming,  but  Prairie  Island  is  an  exception, 
not  the  rule. 

We  know  some  will  do  whatever  they  can  to  take  this  opportunity  away  from  In- 
dian people.  We  are  not  opposed  to  changing  the  IGRA.  But  we  must  protect  our 
rights  and  the  resource  that  gaming  is  to  our  tribe  and  many  other  tribes.  And  we 
must  continue  to  provide  that  opportunity  to  other  Indian  nations  that  currently  do 
not  have  gaming. 
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Tribal  needs  are  immense.  And  very  few  tribes  have  the  resources  to  meet  those 
needs.  Gaming  is  bridging  that  gap  created  by  cuts  in  Federal  funding  for  Indian 
programs.  We  must  continue  to  build  that  bridge.  Not  tear  it  down. 


Prepared  Statement  of  Dallas  Ross,  Chairman,  Upper  Sioux  Board  of 
Trustees,  Upper  Sioux  Community,  Granite  Falls,  MN 

The  Upper  Sioux  Community  presents  this  testimony  to  the  Senate  Indian  Affairs 
Committee  on  the  impact  of  the  ruling  in  Seminole  Tribe  of  Florida  v.  State  of  Flor- 
ida ("Seminole")  on  the  Indian  Gaming  Regulatory  Act  of  1988  ("IGRA"). 

Given  the  tremendous  positive  impact  tribal  gaming  has  had  within  the  Upper 
Sioux  Community,  the  Community  is  deeply  concerned  that  any  changes  to  the 
IGRA,  in  light  of  Seminole,  not  affect  existing  compacts  and/or  existing  Class  III 
gaming  operations.  Alternatively,  the  Upper  Sioux  Community  supports  changes  to 
the  IGRA  that  will  enable  all  tribes  either  the  ability  to  compact  with  the  States, 
or  in  the  alternative,  with  the  Secretary  of  the  Interior. 

The  Upper  Sioux  Community  and  the  State  of  Minnesota  pursuant  to  the  provi- 
sions of  the  IGRA  negotiated  compacts  for  video  games  in  1989  and  for  blackjack 
in  1991.  The  Federal  Indian  policy  of  promoting  tribal  economic  development,  tribal 
self-sufficiency,  and  strong  tribal  government  through  the  provisions  or  the  IGRA  is 
succeeding  within  the  Upper  Sioux  Community  and  the  other  tribes  in  the  State  of 
Minnesota.  Moreover,  the  government  to  government  relationship  between  the  Com- 
munity and  the  State  continues  to  be  open  and  respectful.  The  positive  relationship 
between  the  Minnesota  tribes  and  the  State  of  Minnesota  must  be  maintained. 

As  the  Committee  is  well  aware,  the  States  were  the  ones  who  demanded  a  role 
in  the  compacting  process.  The  States  were  the  ones  demanding  that  the  Federal 
Government  relinquish  some  of  their  regulatory  authority  over  Indian  gaming  to  the 
States.  In  those  States  where  Tribal/State  compacts  were  negotiated  in  good  faith, 
the  process  set  forth  in  the  IGRA  continues  to  work  and  in  some  cases  has  enhanced 
Tribal-State  relations. 

The  Upper  Sioux  Community  is  also  aware  that  some  States  are  not  negotiating 
Tribal/State  compacts  in  good  faith  or  in  some  cases  refusing  to  negotiate  at  all. 
Like  tribes,  States  are  sovereign  governmental  entities  and  that  sovereignty  must 
be  respected.  If  States  do  not  wish  to  negotiate  compacts  or  do  not  wish  to  negotiate 
compacts  in  good  faith,  those  decisions  must  be  respected  and  the  States  must  be 
removed  from  the  compacting  process.  If  the  IGRA  is  amended,  it  should  be  amend- 
ed to  clearly  direct  the  Secretary  of  the  Interior  to  negotiate  tribal  gaming  compacts 
in  States  where  the  State  refuses  to  negotiate  in  good  faith. 

The  Upper  Sioux  Community  is  concerned  that  opponents  of  tribal  gaming  will 
use  the  Seminole  decisions  as  an  opportunity  to  further  restrict  or  eliminate  tribal 
gaming.  The  Upper  Sioux  Community  has  no  desire  to  return  to  the  days  when  trib- 
al unemployment  was  above  fifty  percent  and  many  of  its  members  were  in  poverty. 
If  changes  are  made  to  the  IGRA,  provisions  must  be  included  to  ensure  that  exist- 
ing compacts  are  not  affected  ana  that  the  right  to  conduct  tribal  gaming  pursuant 
to  those  compacts  is  preserved. 

Tribal  gaming  is  the  first  Federal  program  that  has  significantly  improved  tribal 
self-sufficiency,  self-government  and  economic  development.  All  tribes  must  be  al- 
lowed the  opportunity  to  share  in  the  benefits  of  tribal  gaming,  and  in  those  tribes 
which  have  established  Class  III  gaming  operations,  tribal  gaming  must  be  pro- 
tected and  be  given  the  continued  opportunity  to  grow. 

Thank  you  to  the  Committee  for  the  opportunity  for  the  Upper  Sioux  Community 
to  present  its  views  on  this  very  important  issue. 


Prepared  Statement  of  Edward  D.  Manuel,  Chairman,  Tohono  O'odham 

Nation,  Sells,  AZ 

The  Tohono  O'odham  Nation  submits  the  following  comments  for  the  record  ad- 
dressing the  (1)  impact  of  the  Supreme  Court's  decision  in  Seminole  on  implementa- 
tion of  the  Indian  Gaming  Regulatory  Act  (IGRA)  and  (2)  the  Nation's  view  on  the 
Secretary  of  Interior's  intention  to  publish  a  notice  of  proposed  rulemaking  on  the 
issuance  of  Secretarial  procedures  for  the  conduct  of  Class  III  gaming  where  a  State 
declines  to  negotiate  a  Class  III  gaming  compact  under  IGRA. 

(1)  The  impact  on  implementation  of  IGRA  is  limited.  The  Seminole  decision  re- 
moved the  judicial  process  for  tribes  to  compel  compact  negotiations  but  left  unaf- 
fected the  tribes'  sovereign  authority  to  conduct  gaming.  In  California  v.  Cabazon 
and  Morongo  Bands  of  Mission  Indians  the  Supreme  Court  held  that  tribes  have 
the  sovereign  right  to  conduct  gaming  on  Indian  lands  within  a  State  which  permits 
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such  gaming  for  any  purpose  by  any  person,  organization  or  entity.  Following  this 
decision,  States  pressured  the  Congress  for  active  and  productive  participation  in 
the  compacting  process,  which  resulted  in  the  passage  of  the  IGRA.  Once  in  the 
process,  States  abused  the  authorization  in  IGRA  to  frustrate  the  act's  purpose. 

In  Arizona,  the  16  tribes  which  have  entered  into  compacts  with  the  State  are  un- 
affected by  the  Seminole  decision.  The  Governor's  recent  decision  to  refuse  to  enter 
into  compacts  with  additional  tribes  is  a  violation  of  due  process  and  equal  protec- 
tion. The  jurisdiction  of  the  Federal  court  to  consider  those  claims  is  unaffected  by 
Seminole. 

The  16  existing  compacts  in  Arizona  have  essentially  unlimited  duration  so  long 
as  the  procedures  of  IGRA  have  been  invoked.  The  compacts  have  initial  terms  of 
10  years.  In  the  event  of  written  notice  of  non-renewal  from  the  State,  a  tribe  may 
request  negotiations  for  a  successor  compact  and  the  State  is  required  to  negotiate 
in  good  faith  pursuant  to  25  U.S.C.  Section  2710(dX3XA).  If  a  successor  compact  is 
not  concluded  by  the  expiration  date  of  the  compact,  a  tribe  may  commence  an  ac- 
tion in  United  States  District  Court  pursuant  to  25  U.S.C.  Section  2710(dX7).  The 
compact  remains  in  effect  until  the  procedures  set  forth  in  25  U.S.C.  Section 
2710(dX7)  are  exhausted. 

(2)  The  Nation  views  the  Secretary  of  the  Interior's  intention  to  publish  a  notice 
of  proposed  rulemaking  (NPRM)  as  an  authority  vested  in  the  Secretary.  The  rule- 
making process  must  include  input  from  the  tribes.  The  procedures  must,  at  a  mini- 
mum, establish  a  mechanism  whereby  tribes  may  fully  exercise  their  sovereign 
rights  as  provided  in  Cabazon  and  as  guaranteed  in  IGRA. 

Thank  you  for  your  consideration. 


Prepared  Statement  of  Jon  W.  Van  Horne,  Attorney,  Sokaogon  Chippewa 

Community 

Mr.  Chairman,  members  of  the  committee,  my  name  is  Jon  W.  Van  Horne.  I  rep- 
resent the  Mole  Lake  Band  of  the  Lake  Superior  Chippewa  Tribe.  The  Sokaogon 
Chippewa  Community  is  located  at  the  Mole  Lake  Indian  Reservation  in  North- 
eastern Wisconsin. 

The  reservation  and  tribe  are  the  smallest  in  Wisconsin  with  approximately  600 
tribal  members  living  on  the  reservation  and  another  1,000  members  living  off  res- 
ervation. There  has  been  an  unusual  population  surge  on  the  reservation  and  the 
tribe  expects  to  continue  to  experience  a  heavy  influx  of  returning  tribal  members 
in  the  near  future. 

Although  the  tribe  has  a  small  gaming  enterprise,  the  tribe  is  unable  to  meet  the 
basic  needs  of  its  tribal  membership.  It  is  true  that  gaming  has  provided  significant 
benefits  to  the  tribe  and  has  lowered  the  reservation's  unemployment  rate  from  84 
percent  in  1988  to  42  percent  in  1994.  Tribal  gaming  has  also  had  a  significant  posi- 
tive impact  on  the  non-Indian  community  in  Forest  County.  But  gaming  has  not 
produced  the  considerable  revenues  enjoyed  by  some  tribes. 

The  extraordinary  extension  of  State  sovereign  immunity  resulting  from  the  Su- 
preme Court's  March  27  decision  in  Seminole  Tribe  of  Florida  v.  Florida  will,  in  our 
opinion,  have  a  significant  impact  on  State-tribal  relations.  Tribes  and  States  are 
both  sovereign  governments  with  competing  interests.  For  the  last  century,  States 
have  by  far  had  the  upper  hand  in  this  competition.  In  the  past  decade,  tribes  with 
the  help  of  Congress  have  made  some  headway  in  consolidating  their  sovereign  sta- 
tus. For  obvious  historic  and  cultural  reasons,  that  sovereign  status  is  vital  to  the 
survival  of  the  Indian  nations. 

The  Seminole  decision  removes  all  judicial  remedies  in  the  Indian  Gaming  Regu- 
latory Act  ("IGRA")  for  a  State's  refusal  to  negotiate  in  good  faith  for  a  compact. 
The  tribal/State  compact  is  the  keystone  of  IGRA's  regulatory  scheme.  If  the  States 
can  effectively  resist  the  execution  of  IGRA  compacts,  they  have  significantly  in- 
creased their  leverage  not  only  in  negotiating  the  compact,  but  in  all  their  relations 
with  the  tribes  on  gaming  matters,  indeed^  on  any  issue  relating  to  tribal  sov- 
ereignty. We  see  already  that  States  are  positioning  to  take  advantage  of  this  shift 
in  negotiating  leverage  to  resist  negotiating  new  or  renewed  compacts. 

If  the  Administration  does  not  reach  the  reasonable  conclusion  that  the  Secretary 
of  the  Interior  may,  under  IGRA,  promulgate  regulations  for  the  issuance  of  com- 
pacts notwithstanding  the  intransigence  of  the  States,  tribes  such  as  the  Sokaogon 
Chippewa  and  others  in  northern  Wisconsin,  that  do  not  have  the  leverage  provided 
by  the  extremely  profitable  gaming  operations  of  some  other  tribes,  will  have  little 
or  no  chance  of  successfully  renegotiating  compacts  with  unwilling  States. 

The  impact  of  the  Seminole  decision  is  not  limited  to  gaming  issues.  States  and 
tribes  are  at  odds  on  a  number  of  issues,  from  fishing  and  hunting  rights  to  local 
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licensing  to  child  welfare  and  adoption,  that  previously  were  resolved  ultimately  in 
Federal  courts. 

Now  Congress  does  not  have  the  power  to  provide  the  tribes  with  such  a  remedy. 
This  is  a  significant  challenge  to  the  tribal  sovereignty  which  is  vital  to  the  cultural 
and  economic  survival  of  the  Indian  nations  of  this  country. 

After  Seminole,  clearly  in  many  situations  of  concern  to  tribal  governments,  only 
the  U.S.  Government  itself  has  a  remedy  in  Federal  court  for  State  government  vio- 
lation of  Federal  law.  However,  it  is  also  clear  that  even  the  Federal  Government 
does  not  have  the  litigation  resources  or  political  will  to  pursue  any  violation  of  trib- 
al sovereignty  and  Federal  law  that  may  occur  in  all  States.  Some  other  remedy  is 
a  necessity. 

We  suggest  that  you  consider  use  of  a  recognized  legal  procedure  that  has  been 
in  use  since  the  14th  century  and  specifically  for  the  last  century  in  another  area 
of  Federal  enforcement.  Since  1863,  private  parties  have  had  the  right  to  bring  ac- 
tions in  the  name  of  the  United  States  under  the  False  Claims  Act,  31  U.S.C.  sec- 
tion 3729  et  seq.  These  actions,  known  aa  qui  tam  suits,  are  literally  brought  in  the 
name  of  the  United  States  and  the  private  litigant.  Qui  tam  suits  are  different  from 
so-called  "citizens  suits"  because  Congress  is  not  creating  a  private  right  of  action 
for  the  "private  attorneys  general",  but  is  authorizing  a  private  individual  to  sue  on 
behalf  ol  the  government  not  as  a  private  litigant.  Qui  tam  suits  have  been  in  use 
since  the  days  of  Richard  HI.  The  use  of  qui  tam  suits  under  the  False  Claims  Act 
has  withstood  constitutional  challenge.  The  qui  tam  action  is  an  option  that  might 
be  considered  as  a  tribal  government  remedy  for  State  government  violations  of  Fed- 
eral law. 

We  urge  the  committee  to  consider  the  long  term  difficulties  for  the  tribes  caused 
by  a  general  lack  of  remedies  from  illegal  State  action.  If  the  Congress  is  going  to 
fulfill  its  historic  obligations  to  the  Indian  nations,  it  must  not  stand  by  while  im- 
munized States  willfully  ignore  Federal  law. 
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TESTIMONY  OF  SETH  P.  WAXMAN 

ASSOCIATE  DEPUTY  ATTORNEY  GENERAL 

DEPARTMENT  OF  JUSTICE 

May  9,  1996 


Mr.  Chairman,  Mr.  Vice  Chairman,  and  members  of  the 
Committee,  I  am  Seth  P.  Waxman,  Associate  Deputy  Attorney  General 
in  the  Department  of  Justice.   Thank  you  for  inviting  the 
Department  to  present  its  views  on  the  impact  of  the  Supreme 
Court's  decision  in  Seminole  Tribe  v.  Florida,  116  S.  Ct .  1114 
(1996) ,  on  the  Indian  Gaming  Regulatory  Act  (IGRA) . 

The  Administration  and  the  Attorney  General  greatly 
appreciate  the  efforts  that  you  and  the  Vice  Chairman  have  made 
to  foster  dialogue  between  the  Indian  tribes  and  states 
concerning  Indian  gaming,   we  hope  that  you  will  continue  these 
efforts  over  the  coming  months  as  we  discuss  how  to  make  IGRA 
workable  in  the  wake  of  Seminole. 

Let  me  preface  my  remarks  by  stating  that  IGRA  provides  a 
much  needed  avenue  for  economic  development  in  Indian  country, 
and,  to  the  extent  permitted  by  law,  the  Department  is  committed 
to  honoring  Congress '  intent  to  protect  Indian  gaming  as  a  means 
of  building  the  economic  self-sufficiency  of  tribal  governments. 
To  this  end,  the  Department  of  Justice  will  assist  the  Department 
of  the  Interior  as  it  determines  the  effect  of  Seminole  on  the 
oDeration  of  the  IGRA  compact  negotiation  and  mediation  process. 
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I.  The  Backdrop  for  Seminole 

In  1987,  the  Supreme  Court  held  that  California  did  not  have 
the  authority  to  enforce  its  regulatory  gaming  laws  against 
Indian  tribes  in  Indian  country.   California  v.  Cabazon  Band  of 
Mission  Indians.  480  U.S.  202,  222  (1987) .   That  decision  left 
Indian  gaming  regulated  by  the  tribes  without  state  regulatory 
involvement.   At  that  time,  federal  law  did  not  provide  "clear 
standards  or  regulations  for  the  conduct  of  gaming  on  Indian 
lands."   25  U.s.c.  2701(3). 

In  1988,  Congress  passed  IGRA  to  establish  regulatory 
standards  to  protect  Indian  gaming  from  corrupt  influences .   IGRA 
provides  for  a  unique  sharing  of  authority  between  tribes, 
states,  and  the  federal  government  in  order  to  regulate  casino- 
type  gaming,  which  IGRA  terms  "class  III  gaming."   This  balance 
is  struck  through  a  tribal -state  compacting  process,  the  outcome 
of  which  is  subject  to  the  approval  of  the  Secretary  of  the 
Interior.   The  Supreme  Court's  decision  in  Seminole  altered  this 
delicate  tripartite  balance  of  governmental  interests.   We  are 
here  today  to  discuss  what  Seminole  did,  and,  perhaps  of  more 
immediate  concern,  what  Seminole  did  not  do.   Before  I  discuss 
Seminole,  it  is  important  to  underscore  the  importance  of  IGRA  to 
Indian  tribes. 

Today,  there  are  more  than  140  class  III  compacts  in  24 
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states,  generating  revenue  for  Indian  tribal  governments  and 
providing  funding  for  essential  governmental  services,  including 
hospitals,  schools,  and  youth  centers.   In  1994,  these  tribal 
gaming  operations  produced  approximately  $3.4  billion  in  gross 
revenues .  * 

The  economic  benefits  produced  by  Indian  gaming  do  not  stop 
at  the  boundaries  of  Indian  country.   State  and  local  economies 
also  benefit  from  the  economic  activity  surrounding  Indian 
gaming . 

IGRA  provides  state  governments  with  a  different  sort  of 
benefit,  as  well.   The  Constitution  establishes  Indian  affairs  as 
a  unique  area  of  federal  concern.    Absent  a  delegation  of  this 
authority  to  stateB,  federal  law  governs  relations  with  Indian 
tribes.   Thus,  IGRA  "extends  to  the  States  a  power  withheld  from 
them  by  the  Constitution,"  Seminole,  116  S.  Ct .  1124,  namely,  the 
opportunity  to  participate  in  regulating  and  developing 
standards  for  the  operation  of  class  III  Indian  gaming,  through 
the  compacting  process. 

Recognizing  that  states  and  tribal  governments  have  a 
significant  governmental  interest  in  the  manner  in  which  class 
III  gaming  is  conducted,  Congress  concluded  that  "the 


1  The  annual  gross  revenues  for  all  gaming  operations  nationwide  in  1994  is 
estimated  to  be  $39.9  billion. 
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compact [ing]  process  is  a  viable  mechanism  for  settling  various 
matters  between  two  equal  sovereigns."   S.  Rep.  No.  446,  100th 
Cong.,  2d  Sess .  13  (1988).   Congress  envisioned  that  the  mutual 
benefits  that  flow  to  states  and  tribes  from  class  III  gaming 
would  drive  the  compacting  process.    For  the  most  part,  this 
vision  has  proved  accurate,  and  the  majority  of  tribal -state 
compacts  have  been  concluded  by  voluntary  negotiations  between 
states  and  Indian  tribes . 

Congress  understood,  however,  that  the  voluntary  compacting 
process  might  falter  in  particular  circumstances.   To  guard 
against  this,  tribes  were  granted  the  ability  to  sue  states.   The 
relief  in  such  suits,  if  the  court  holds  that  the  state  has 
failed  to  negotiate  in  good  faith,  is  a  4 -step  mediation  process: 
1)  the  court  orders  the  state  and  tribe  to  conclude  a  compact 
within  60  days;  2)  if  the  parties  fail  to  reach  a  compact,  each 
party  must  submit  its  proposed  compact  to  a  court -appointed 
mediator;  3)  from  the  submitted  compacts,  the  mediator  selects 
the  one  that  best  comports  with  IGRA,  other  applicable  law,  and 
the  findings  of  the  court;  and  4)  the  state  has  60  days  to 
consent  to  the  compact  selected  by  the  mediator.   If  the  state 
does  not  consent,  the  Secretary,  in  consultation  with  the  tribe, 
may  prescribe  procedures  for  class  III  gaming. 


2  States  are  required  to  negotiate  "such  gaming  [that  a  state 
permits]  for  any  purpose  by  any  person,  organization,  or  entity." 
25  U.S.C.  2710 (d) (1) (B) . 


75 


This  process  provides  a  strong  incentive  for  all  parties  to 
remain  at  the  negotiation  table,  as  illustrated  by  the  fact  that 
only  two  cases  (Arizona  and  Connecticut)  have  led  to  a  court 
appointed  mediator  and  submission  of  the  mediator's  selected 
compact  to  the  Secretary  of  the  Interior.   In  one  of  these 
instances  (Arizona) ,  the  state  and  tribe  reached  agreement  on  a 
compact  without  the  Secretary  having  to  prescribe  procedures  in 
lieu  of  a  compact.   In  the  other  instance  (Connecticut),  the 
Secretary  prescribed  procedures.   In  that  case,  the  Eleventh 
Amendment  defense  was  not  raised.   Seminole,  however,  raises 
serious  questions  about  the  functioning  of  this  process. 

II.  The  Seminole  Decision 

In  Seminole,  the  Supreme  Court  held  that  neither  the 
Commerce  Clause  nor  the  Indian  Commerce  Clause  provide  Congress 
with  the  authority  to  abrogate  states'  sovereign  immunity.   As  a 
consequence,  the  federal  courts  do  not  have  jurisdiction  over 
suits  brought  by  Indian  tribes  against  states  under  IGRA,  25 
U.S.C.  2710(d) (7),  if  the  state  raises  an  Eleventh  Amendment 
defense . 


3  The  Eleventh  Amendment  is  not  jurisdictional  in  the  sense  that 
a  court  must  raise  it  sua  sponte .  Port  Authority  Trans -Hudson 
Corp.  v.  Feeney.  495  U.S.  299,  304  (1990);  see  also  Clark  v. 
r^rnard.  \08  U.S.  436,  447  (1883)  (Eleventh  Amendment  immunity  is 
"a  personal  privilege  which  [a  state]  may  waive  at  pleasure"  by 
appearing  in  federal  court) . 
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In  addition,  the  Court  held  that  the  federal  courts  could 
not  exercise  jurisdiction  over  such  suits  under  the  doctrine  of 
Ex  parte  Young.  209  U.S.  123  (1908),  which  allows  suits  against 
state  officers  in  contexts  where  the  Eleventh  Amendment  would 
otherwise  prohibit  suit .   The  Court  found  that  IGRA  created  a 
detailed  remedial  scheme  for  the  enforcement  of  a  statutory 
right.   In  light  of  that  scheme,  the  Court  refused  to  "[cast] 
aside  those  limitations"  and  supplement  the  scheme  by  creating  an 
action  against  state  officers.   Seminole.  116  S.  Ct .  at  1132. 

The  Seminole  decision  will  have  important  ramifications  for 
IGRA,  as  well  as  other  statutory  schemes  that  provide  for  suits 
against  states.   With  respect  to  IGRA,  we  are  left  with  the  task 
of  determining  how,  consistent  with  congressional  intent,  the 
mediation  process  functions  after  Seminole.   A6  we  undertake  this 
task,  it  is  crucial  to  distinguish  what  Seminole  does  from  what 
it  does  not  do. 


A.  The  Validity  of  Existing  Compacts  and  the  Process  of 
Voluntarily  Negotiating  Compacts 


Seminole  invalidated  a  step  in  the  IGRA  mediation  process. 
Seminole,  however,  does  not  affect  the  validity  of  existing  class 
III  gaming  compacts.   Nor  does  it  prevent  states  from  negotiating 
with  tribes  and  voluntarily  entering  into  compacts.   It  is  our 
sincere  hope  that  states  will  continue  to  view  the  compacting 
process  as  a  means  of  having  input  on  gaming  activities  in  Indian 
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country  that  impact  states'  governmental  interests.   In  order  to 
protect  these  interests,  we  trust  that  states  will  participate  in 
IGRA's  negotiation  and  mediation  process.   Furthermore,  states 
remain  under  a  statutory  obligation  to  bargain  in  good  faith, 
even  though  Seminole  provides  them  with  a  defense  to  suit. 

Seminole  may  have  an  immediate  impact  on  tribes  that  have 
ongoing  litigation  with  states  .over  compact  negotiations.   In 
these  instances,  we  encourage  states  to  allow  the  courts  to 
address  those  legal  issues  that  present  a  barrier  to  compacting. 
If  states  do  not  consent  to  suit,  however,  Seminole  raises  the 
issue  of  how  the  IGRA  mediation  process  will  function.   The 
Department  of  the  Interior,  in  conjunction  with  the  Department  of 
Justice,  is  analyzing  this  issue.   To  aid  in  this  process,  the 
Department  of  the  Interior  has  issued  an  advance  notice  of 
proposed  rulemaking.   This  notice,  which  we  understand  will  be 
published  in  the  Federal  Register  in  the  near  future,  requests 
comments  on  Seminole' s  effect  on  the  remainder  of  IGRA's  compact 
mediation  process.   These  comments  will  assist  the  Department  of 
the  Interior  in  its  examination  of  this  question. 

B.  Post -Seminole  Administration  of  the  IGRA 
Mediation  Process 

The  issue  before  the  Department  of  the  Interior  is  how  to 
administer  what  remains  of  the  IGRA  mediation  process  after 
Seminole .   It  is  important  to  stress,  however,  that  the'  problem 
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presented  by  Seminole  arises  only  if  a  state  raises  an  Eleventh 
Amendment  defense  to  suit  by  a  tribe. 

The  Supreme  Court  did  not  address  how  the  IGRA  mediation 
process  would  operate  without  the  suit  provision.   Congress, 
however,  by  the  inclusion  of  a  severability  clause  in  IGRA, 
clearly  expressed  its  intent  to  preserve  as  much  of  the  mediation 
process  as  is  possible.   25  U.S-C.  2721.   Thus,  the  question  is 
not  whether  the  IGRA  mediation  process  works  in  the  wake  of 
Seminole,  but  how,  consistent  with  congressional  intent,  it  can 
be  made  to  work. 

Two  circuit  courts  of  appeals  have  ventured  opinions  on  the 
operation  of  IGRA's  mediation  process  where  states  have  the 
option  of  divesting  the  federal  courts  of  jurisdiction  to  hear 
suits  brought  by  tribes.   The  Eleventh  Circuit,  on  the  basis  of 
IGRA's  severability  provision  and  Congress1  intent  in  passing 
IGRA,  determined  that  IGRA's  mediation  process  continues  to 
function  even  if  Congress  does  not  have  the  authority  to  abrogate 
states'  sovereign  immunity  in  IGRA.   The  Eleventh  Circuit  held 
that:   "If  the  state  pleads  an  Eleventh  Amendment  defense,  the 
suit  is  dismissed,  and  the  tribe,  pursuant  to  25  U.S.C. 
2710(d) (7) 

(B) (vii) ,  then  may  notify  the  Secretary  of  the  Interior  of  the 
tribe's  failure  to  negotiate  a  compact  with  the  state." 
Seminole.  11  F . 3d  1016,  1029  (11th  Cir.  1994).   The  Eleventh 
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Circuit,  therefore,  would  allow  the  Secretary  to  prescribe 
procedures  setting  forth  the  terms  of  a  particular  compact,  even 
if  a  court  did  not  have  jurisdiction  to  determine  that  the  state 
had  failed  to  bargain  in  good  faith. 

The  Ninth  circuit,  in  contrast,  was  critical  of  the  Eleventh 
Circuit's  approach  to  IGRA's  mediation  process.   Spokane  Tribe  of 
Indians  v.  Washington.  28  F.3d  391,    997  (9th  Cir.  1994).   The 
Ninth  Circuit  rejected  the  notion  that  IGRA  permits  the  Secretary 
of  the  Interior  to  prescribe  procedures  without  a  prior  court 
determination  that  a  state  has  failed  to  negotiate  in  good  faith. 

The  Supreme  Court,  however,  declined  to  consider  the  portion 
of  the  Eleventh  Circuit's  opinion  in  Seminole  that  addressed  the 
operation  of  the  IGRA  mediation  process,  and  on  April  15,  the 
Court  denied  certiorari  on  Florida  and  Alabama's  cross  petitions, 
which  raised  this  issue.   The  Secretary  of  the  Interior, 
therefore,  must  determine  how  the  IGRA  mediation  process  works 
without  the  benefit  of  clear  guidance  from  the  courts.   Comments 
received  through  the  advance  notice  of  proposed  rulemaking  will 
assist  the  Secretary  in  this  process. 

The  task  of  determining  the  effect  of  Seminole  does  not  end 
with  the  decision  as  to  how  IGRA's  suit  provisions  are  to  be 
construed.   For  example,  if  the  Secretary  of  the  Interior 
ultimately  determines  that  it  would  be  consistent  with 

9 


80 


congressional  intent  for  the  Secretary  to  prescribe  procedures 
where  a  state  has  failed  to  negotiate  in  good  faith,  mechanisms 
could  be  crafted  to  resolve  legal  disputes  --  such  as  the  scope 
of  permissible  gaming  in  the  state  --  and  to  ensure  the 
appropriate  regulation  of  gaming.   The  advance  notice  of  proposed 
rulemaking  seeks  input  on  these  issues  as  well  as  on  the  larger 
issue  of  the  functioning  of  IGRA's  mediation  process. 

We  believe  that  these  issues  can  be  resolved  through 
administrative  processes.   But  whatever  decision  the  Department 
of  the  Interior  makes  on  the  manner  in  which  IGRA's  mediation 
process  functions  post -Seminole ,  that  decision  is  likely  to  draw 
legal  challenges  --  challenges  that  may  take  years  to  resolve  in 
the  courts.   Therefore,  the  Committee  may  wish  to  address  this 
issue  through  amendments  to  IGRA. 

There  has  been  protracted  litigation  over  IGRA's  ambiguities 
and  issues.   These  include:  the  scope  of  permissible  gaming; 
potential  Tenth  Amendment  concerns;  and  the  ambiguity  over  where 
the  authority  to  negotiate  and  compact  on  behalf  of  the  state 
resides.   In  addition,  as  we  have  emphasized  in  prior  testimony 
before  this  Committee,  there  is  a  need  for  minimum  federal 
regulatory  standards  for  Indian  gaming.   Congress  could 
definitively  resolve  these  problems,  as  well  as  the  Eleventh 
Amendment  issue,  thereby  obviating  years  of  litigation  that  will 
divert  scarce  resources  from  tribes,  states,  and  the  federal 

10 


81 


government.   The  Department's  attorneys  are  available  to  work 
with  the  Committee,  should  it  decide  to  work  with  the  tribes  and 
the  states  to  craft  legislation  addressing  these  issues. 

III.  Conclusion 

In  conclusion,  I  would  like  to  reiterate  the  Department's 
strong  support  for  the  goals  that  guided  Congress  in  enacting 
IGRA  --to  provide  a  means  of  promoting  tribal  economic 
development,  strong  tribal  government,  and  well-regulated  tribal 
gaming.   We  are  committed  to  working  with  the  Committee  and  all 
interested  parties  to  address  the  implementation  of  IGRA  in  the 
wake  of  the  Seminole  decision. 

That  concludes  my  prepared  remarks.   At  this  time,  Mr. 
Chairman,  I  would  be  pleased  to  respond  to  any  questions  from  you 
or  any  of  the  Committee  Members. 
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RESPONSES  TO  THE  SENATE  COMMITTEE  ON  INDIAN  AFFAIRS 

Questions  Submitted  by  Senator  McCain 

1 .   Question: 

J  appreciate   the   commitment   of   the  Department    to,    as 
you  put   it,    make   IGRA    "workable   in    the   wake   of 
Seminole"   and  your  acknowledgment    that    "IGRA  provides   a 
much  needed  avenue   for  economic  development   in   Indian 
country. "      It   has  been   suggested  in    testimony  before 
this   Committee,    that  one  possible  outcome   of  Seminole 
is    that   Indian    tribes   will  petition    the   United  States, 
as    trustee,     to   file   suit  against   a   State  on    their 
behalf  for  failure    to  negotiate  a   compact   in   good 
faith,    in   order   to  avoid  11th  Amendment   issues.      Is 
there  any  precedence   for   this?     Does   it  present   a 
workable   solution    to  Seminole   from  your  perspective? 

Answer  to  Question  1: 

The   United  States  has  well-established  general  authority  to 
bring  suit  in  federal  court  to  protect  its  sovereign  and 
proprietary  interests.   United  States  v.  Maine,  420  U.S.  515 
(1975);  28  U.S.C.  1345.   By  virtue  of  its  special  relationship 
with  Indian  tribes,  the  United  States  may  bring  suit  for  the 
benefit  of  Indian  tribes  and  individual  Indians.   See,  e.g.. 
United  States  v.  Minnesota,  270  U.S.  181,  194  (1926)  .   Congress 
has  affirmed  by  statute  the  general  authority  of  the  United 
States  to  bring  suit  in  its  own  name  for  the  benefit  of  Indians. 
25  U.S.C.  175. 

At  the  request  of  the  Department  of  the  Interior  and  Indian 
tribes,  the  United  States  frequently  files  suit  to  benefit 
tribes.   These  suits  seek  to  defend  aspects  of  tribal  self- 
government  and  treaty  rights,  establish  tribal  water  rights, 
quiet  title  to  tribal  lands,  resolve  reservation  boundary  and 
survey  disputes,  and  redress  trespasses  to  Indian  lands,  among 
other  things.   The  Eleventh  Amendment  does  not  bar  suits  by  the 
United  States  against  the  several  states  in  federal  court.   See 
e.g. ,  Blatchford  v.  Native  Village  of  Noatak,  111  S.  Ct .  2578, 
2583  (1991) . 

Prior  to  the  Supreme  Court's  decision  in  Seminole  Tribe, 
there  was  no  reason  for  the  Secretary  of  the  Interior  ever  to 
request  the  Attorney  General  to  sue  on  behalf  of  tribes  under 
Indian  Gaming  Regulatory  Act  (IGRA) .   Now,  in  an  Advance  Notice 
of  Proposed  Rulemaking  (ANPR)  concerning  the  IGRA  compacting 
process  after  Seminole  Tribe,  the  Secretary  of  the  Interior  has 
sought  comments  on  whether  it  is  practicable  for  the  United 
States  to  sue  states  on  behalf  of  tribes  pursuant  to  section 
2710(d) .   We  believe  that  venturing  an  opinion  on  this  issue  now 
would  prejudge  Interior's  rulemaking  process.   Accordingly  the 
Department  of  Justice  respectfully  defers  this  question  until  the 
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conclusion  of  Interior's  process. 

2 .    Question: 

There  have  been   concerns   voiced  by   the  State  Attorneys 
General   about    the  policies   of   the  Department   of  Justice 
regarding   the  enforcement  of  violations  of  IGRA.      Does 
the  Department   of  Justice  have  a   uniform  policy  for 
enforcing   the  provisions   of  IGRA   when    there   is 
uncompacted  Class  III  gaming  being  conducted  on  Indian 
lands?      If   there   is   such   a  policy,    what   is   it?      If  not, 
why  not? 

Answer  to  Question  2 : 

The  Department  is  concerned  about  uncompacted  Class  III 
gaming  in  Indian  country.   The  Attorney  General  has  adopted  a 
policy  on  the  enforcement  of  IGRA  and  notified  United  States 
Attorneys  that  the  overall  goal  of  the  Justice  Department  is  the 
"peaceful  termination  of  .  .  .  illegal  operations"  within  a 
reasonable  time  by  negotiation,  and  where  that  fails,  by  legal 
action.   Memorandum  from  the  Attorney  General  to  U.S.  Attorneys 
(Aug.  18,  1994) ;  Memorandum  from  the  Attorney  General  to  U.S. 
Attorneys  (Mar.  25,  1994)  (copies  attached) . 

Pursuant  to  this  policy,  the  United  States  is  currently 
engaged  in  a  number  of  cases  against  Indian  tribes  to  enforce 
compliance  with  IGRA  and  the  federal  gambling  laws.   The  United 
States  has  cases  in  California,  New  Mexico,  Nebraska,  Idaho  and 
Washington  over  the  question  whether  certain  games  are 
inconsistent  with  IGRA.   In  Michigan  the  United  States  is  engaged 
in  a  case  over  the  question  whether  an  Indian  tribe  may  conduct 
Class  III  gaming  on  Indian  lands  outside  of  its  reservation 
boundaries  pursuant  to  a  compact  with  the  state. 

Although  the  Department  has  a  uniform  policy,  circumstances 
vary  by  state,  district,  and  reservation.   Our  enforcement  policy 
must  take  cognizance  of  individual  circumstances  and  competing 
law  enforcement  demands  on  the  United  States  Attorneys.   These 
federal  officers  are  faced  daily  with  difficult  decisions 
regarding  the  allocation  of  scarce  resources  in  order  to  combat 
violent  crime,  drug  smuggling,  gang  activities,  organized  crime, 
alien  smuggling,  and  a  host  of  other  criminal  offenses.   The 
United  States  Attorneys  are  in  the  best  position  to  determine  the 
proper  allocation  of  resources  based  on  the  demands  within  the 
district,  the  seriousness  of  an  offense,  the  availability  of 
evidence,  and  the  prosecutorial  merit  of  a  case. 

The  United  States  Attorneys'  decisions  as  to  whether  to 
commit  scarce  resources  to  enforcement  actions  against 
uncompacted  gaming  necessarily  are  also  informed  by  the  manner  in 
which  past  enforcement  actions  have  been  resolved.   These 
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enforcement  actions  at  times  have  proved  frustrating  for  the 
United  States. 

For  example,  in  1992  the  United  States  Attorney  for  Arizona 
seized  machines  at  an  uncompacted  gaming  operation  in  Indian 
country.   Within  several  days  of  the  seizure  --a  seizure  that 
placed  numerous  federal  agents  at  significant  risk  --  the 
Governor  of  Arizona  signed  compacts  rendering  the  operation 
legal . 

As  another  example,  the  United  States  Attorney  for  the 
Eastern  District  of  Washington  sought  to  enjoin  uncompacted 
gaming  by  the  Spokane  Tribe.   Although  the  United  States 
prevailed  in  district  court,  the  Ninth  Circuit  has  stayed 
enforcement  of  that  decision  and  gaming  has  consequently  been 
permitted  to  continue. 

Similar  frustrations  have  accompanied  enforcement  action  in 
California.   For  example,  the  district  court  in  United  States  v. 
E.C.  Investments,  Inc.  did  not  look  favorably  on  the  United 
States'  enforcement  efforts.   Although  the  court  of  appeals 
ultimately  reversed  the  district  court's  decision,  the  district 
court  had  dismissed  all  but  one  of  the  twenty-three  counts  in  the 
indictment  on  the  grounds  that  California's  public  policy  does 
not  prohibit  such  gaming. 

3 .    Question: 

Some  have   suggested   that    the   severability  clause   in 
IGRA   would  allow  implementation   of   the  provisions   in 
the   statute  authorizing   the  Secretary  of   the   Interior 
to  promulgate  procedures   for   the   conduct   of  Class   III 
gaming  on   Indian   lands.      Could  you   respond    to    this 
assertion? 

Answer  to  Question  3 : 

The  Department  of  the  Interior  must  determine  how, 
consistent  with  congressional  intent,  the  IGRA  compacting  process 
shall  function  if  a  state  raises  an  Eleventh  Amendment  defense  to 
suit  by  a  tribe.   To  aid  in  this  analysis,  Interior's  Advance 
Notice  of  Proposed  Rulemaking  requests  comments  on  Seminole 
Tribe ' s  effect  on  the  remainder  of  IGRA's  compacting  process.   We 
believe  that  to  venture  an  opinion  now  on  the  substance  of  this 
analysis  would  prejudge  Interior's  rulemaking  process. 

3 A)   Question: 

In  your  view,    what   would  be   left   of   IGRA   if  a   Court 
adopted   this   view  and  invalidated  all    of   the  provisions 
authorizing   the   Federal    court  mediation  process, 
including   the  Secretary' s   authority   to  promulgate 
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procedures?      Would  we  be  back   to  a    "Pre-IGRA,    Cabazon 
Standard"? 


Answer  to  Question  3A) : 

Rather  than  speculate  about  a  hypothetical  federal  court 
case,  we  reiterate  our  position  that  IGRA  remains  valid  after 
Seminole  Tribe.   In  states  that  permit  such  gaming  by  any  person 
for  any  purpose,  Class  III  gaming  by  Indian  tribes  under  valid 
compacts  is  lawful.   Moreover,  states  and  tribes  may  continue  to 
enter  compacts  on  a  voluntary  basis  through  sovereign-to- 
sovereign  negotiation,  as  IGRA  intends.   We  hope  states  will 
continue  to  negotiate  in  good  faith  with  Indian  tribes. 

Under  Seminole  Tribe,  concerns  arise  only  when  a  state  and 
an  Indian  tribe  fail  to  agree  to  a  compact  after  180  days  of 
negotiation,  the  Indian  tribe  sues,  alleging  that  the  state  has 
refused  to  negotiate  or  failed  to  negotiate  in  good  faith,  and 
the  state  interposes  an  Eleventh  Amendment  defense  to  the  suit . 
Thus,  Seminole  Tribe  will  primarily  affect  those  Indian  tribes 
now  engaged  in  or  attempting  to  engage  in  compact  negotiations, 
and  those  Indian  tribes  whose  existing  compacts  may  expire  in  the 
future.   As  to  the  effects  of  Seminole  Tribe  in  these  instances, 
we,  again,  will  defer  to  the  Secretary  of  the  Interior's  judgment 
following  the  ANPR  process. 

4 .    Question; 

Another  prominent   case   involving  IGRA   which   we  have 
heard  about   from  State  Attorneys  General    is    the  9th 
Circuit' s  decision   in  Rumsey.      Could  you    tell    us    the 
potential    impacts   on    this  debate  of   the  Rumsey 
decision? 

Answer  to  Question  4 : 

In  order  to  engage  in  Class  III  gaming  in  accordance  with 
IGRA,  a  tribe  must  satisfy  the  following  three  conditions:   1) 
the  gaming  must  be  authorized  by  a  tribal  ordinance;  2)  the 
gaming  must  be  "located  in  a  state  that  permits  gaming  for  any 
purpose  by  any  person,  organization,  or  entity";  and  3)  the 
gaming  must  be  "conducted  in  conformance  with  a  Tribal -State 
compact  .  .  .  that  is  in  effect."   25  U.S.C.  2710(d)(1). 

Rumsey  Indian  Rancheria  of  Wintun  Indians  v.  Wilson  concerns 
the  second  condition.   Rumsey  focuses  on  what  gaming  activities 
are  permitted  under  California  law  such  that  they  are  subject  to 
negotiation  under  IGRA.   Seminole  Tribe,  in  contrast,  concerned  a 
component  of  the  third  condition,  namely,  how  a  compact  can  be 
reached  if  a  state  fails  to  negotiate  in  good  faith.   Rumsey  will 
have  relatively  little  impact  on  the  debate  over  how  the  IGRA 
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compacting  process  works  post -Seminole  Tribe,  because  Rumsey  and 
Seminole  Tribe  concern  different  IGRA  conditions  for  Class  III 
gaming. 

There  are  two  areas,  however,  in  which  Rumsey  may  have  an 
impact  on  the  compacting  process.   First,  in  Rumsey,  California 
agreed  to  waive  its  Eleventh  Amendment  sovereign  immunity  in 
order  to  resolve  the  scope  of  permissible  gaming  issue.   We  trust 
that  this  will  provide  a  model  for  other  states.   By  waiving 
their  Eleventh  Amendment  immunity,  states  can  ensure  that  they 
will  continue  to  have  input  on  gaming  activities  in  Indian 
country  that  affect  their  governmental  interests. 

Second,  a  final  decision  in  Rumsey  will  bring  IGRA  one  step 
closer  to  a  definitive  resolution  of  the  scope-of -permissible- 
gaming  issue.   The  dispute  over  the  interpretation  of  this 
provision  of  IGRA  has  led  to  protracted  litigation.   Definitive 
resolution  of  this  issue  --  whether  it  be  in  accordance  with 
Rumsey  or  some  other  approach  --  will  reduce  the  legal 
uncertainty  surrounding  IGRA.   This,  in  turn,  is  likely  to  reduce 
reliance  on  IGRA's  suit  provision  to  reach  a  compact. 

5 .   Question: 

I   want    to  pose    to  you  a   series   of  questions   raised   in 
the    testimony  of   the   State  Attorneys   General    -- 

A.  Would  it  not  be   unwise  public  policy  for   the 
Interior  Secretary   to   issue  procedures   since   it   would 
invite    tribes    to  sue  States  as   soon  as  possible   over 
any  minor  disvute,    provoke    the  State    to  raise   the   11th 
Amendment   defense  against   suit,    and  show  up  at    the 
Secretary ' s   doorstep? 

B.  How  would  you   suggest    the   Secretary  adjudicate 
disputes  between   sovereign   States   and  sovereign   Tribes? 

C.  Would  not    the   idea   of  Secretarial   procedures  mean 
the   Secretary  would  have   to  be   vested  with    "quasi- 
judicial"  powers    to   determine   who   is   in   good  or  bad 
faith?      Is    there  any    [precedent]    for   this? 

D.  How  would  you  propose    the  Secretary  fairly 
adjudicate   or  mediate  disputes   when  he  has   a  trust 
responsibility   to   further   the   interests   of  one   of   the 
parties    --    the   Indian    tribe    --    that  may  conflict   with 
his   obligations    to    the  general   public? 

E.  What   role   should  a   State  have   in  any  Secretarial 
procedures? 
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Answer  to  Question  5: 

Questions  A-E  raise  complex  issues  that  the  Department  of 
the  Interior  will  likely  address  through  its  proposed  rulemaking 
process.   We  believe  it  is  premature  to  address  these  questions 
before  the  public  has  an  opportunity  to  comment  on  them  and 
before  the  Department  of  the  Interior  has  had  an  opportunity  to 
review  these  comments. 

6 .    Question: 

In  your  view,    what   role   did  Congress   intend   to  give    to 
States   under  IGRA?     And  what   role  did  Congress   intend 
to  give   to   the  Secretary? 

Answer  to  Question  6: 

In  1988  Congress  passed  IGRA  to  establish  regulatory 
standards  to  protect  Indian  gaming  from  corrupt  influences  and  to 
ensure  that  the  governmental  interests  of  tribes,  states,  and  the 
federal  government  are  addressed.   As  a  result,  IGRA  provides  for 
a  unique  sharing  of  authority  between  tribes,  states,  and  the 
federal  government  in  order  to  regulate  Class  III  gaming.   IGRA 
achieves  this  sharing  of  authority  by  "extend [ing]  to  the  States 
a  power  withheld  from  them  by  the  Constitution, "  Seminole  Tribe, 
116  S.  Ct .  1124  --  namely,  the  opportunity  to  participate  in 
developing  standards  for  the  operation  of  Class  III  Indian 
gaming,  through  the  compacting  process.   This  allows  a  state  to 
protect  its  "public  policy,  safety,  law  and  other  interests.  .  . 
."   S.  Rep.  No.  446,  100th  Cong.,  2d  Sess.  13  (1988). 

In  return,  IGRA  obligates  a  state  to  negotiate  with  the 
tribe  in  good  faith  over  the  Class  III  gaming  which  the  state 
permits  "for  any  person,  organization,  or  entity,"  with  the  goal 
of  entering  into  a  tribal-state  compact.   IGRA  envisions  that 
states  will  work  with  tribes  to  craft  a  compact  that  ensures  that 
Class  III  gaming  is  regulated  sufficiently  to  protect  the 
interests  of  the  patrons,  and  the  tribal,  state,  and  federal 
governments . 

The  role  of  the  Secretary  of  the  Interior  under  IGRA  in 
regard  to  Class  III  gaming  is  to  examine  compacts  to  determine 
whether  they  are  consistent  with  federal  law  and  the  trust 
responsibility,  and  if  so  to  approve  them.   If  there  is  a  break- 
down in  the  Class  III  compacting  process  and  a  court  determines 
that  the  break-down  is  due  to  a  state's  failure  to  negotiate  or 
failure  to  negotiate  in  good  faith,  IGRA  authorizes  the  Secretary 
to  develop  procedures  to  regulate  Class  III  Indian  gaming  in  lieu 
of  a  compact .   Under  IGRA,  the  federal  government  also  provides 
regulatory  assistance  to  tribes  and  states  by  approving 
management  contracts,  performing  background  checks,  and  ensuring 
that  there  is  compliance  with  IGRA. 
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7 .    Question: 

At  the   end  of  your  statement,    you   indicate   legislation 
is  more  preferable    than  are  Secretarial   procedures.      As 
you   know,    in   recent  years   Congress  has   expended 
considerable   effort,    without   success,    to  develop 
legislation    that   can  be   supported  by  both    the   States 
and   the    tribes.      I  appreciate  your  offer  of  assistance 
from   the  Justice  Department,    but   what  makes  you    think 
it   would  be   worth    the   effort    to    try  again? 

Answer  to  Question  7: 

It  is  our  preliminary  view  that  the  manner  in  which  IGRA's 
mediation  provisions  are  to  be  construed  post-Seminole  Tribe  can 
be  resolved  through  administrative  processes  and  the  Department 
of  the  Interior  has  embarked  on  a  process  to  do  so.   But  whatever 
decision  the  Department  of  the  Interior  makes  as  to  the  mediation 
process,  that  decision  is  likely  to  draw  legal  challenges  that 
may  take  years  to  resolve  in  the  courts.   Therefore,  the 
Committee  may  wish  to  address  this  issue  legislatively  in  order 
to  provide  solutions  to  the  problems  and  ambiguities  in  IGRA  -- 
including  those  arising  from  the  Seminole  Tribe  decision  --to 
avoid  the  expense  and  uncertainty  of  litigation. 

The  Department  appreciates  the  efforts  that  the  Chairman  and 
Vice  Chairman  have  made  to  foster  dialogue  between  the  Indian 
tribes  and  states  concerning  Indian  gaming.   We  believe  that 
continued  legislative  efforts  are  needed  to  ensure  that  IGRA 
works  to  the  benefit  of  all  parties. 

8)   Question: 

Given  your  views,    set   forth  at  page   8   of  your 
statement,    that   it   is  not   a   question   of   whether  but 
instead  how  Secretarial  procedures   can  be  made    to  work, 
why  does    the   Interior  Department's  advance  notice   of 
[proposed]    rulemaking,    in   its   second  question,    seek 
public   comment   on    "whether"    the  Secretary  has    this 
authority? 

Answer  to  Question  8: 

The  Department  of  Justice's  preliminary  view  is  that  the 
IGRA  compacting  process  can  be  made  to  work,  consistent  with 
Congress'  intent,  through  the  administrative  process.   Our  view 
is  preliminary,  however,  and  we  intend  to  reconsider  these  issues 
more  fully  in  light  of  information  submitted  through  the  ANPR 
process.   In  an  effort  to  make  the  post-Seminole  Tribe  compact 
process  as  sound  as  possible,  the  Department  of  the  Interior  has 
sought  comment  on  all  issues  from  all  interested  parties, 
including  those  who  do  not  believe  that  the  Secretary  has  the 
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authority  to  promulgate  procedures  where  a  state  has  interposed 
an  Eleventh  Amendment  defense.   In  order  to  encourage  comment  on 
all  issues,  the  ANPR  was  drafted  very  broadly. 

9 .    Question: 

Some  of   the  existing  Tribal-State  compacts  are  for  a 
fixed   term  of  years    that  will   expire  in   the  near 
future.      How  will    the  Seminole  case  affect  negotiations 
on  successor  compacts?     Although  it  now  applies  only 
within    the  9th  Circuit,    how  might    the  Rumsey  decision 
affect  negotiations  on  successor  compacts? 

Answer  to  Question  9: 

Those  compacts  that  terminate  after  a  fixed  term  of  years 
have  a  variety  of  provisions  regarding  renegotiation  and  renewal. 
Some  provide,  for  example,  that  in  the  absence  of  agreement  on 
new  terms,  the  compacts  will  continue  in  effect  for  a  specified 
renewal  period  under  the  original  terms .  Many  of  these 
terminating  compacts  will  have  to  be  renegotiated,  however,  if 
the  tribes  wish  to  continue  to  engage  in  Class  III  gaming. 

Seminole  Tribe  did  not  relieve  states  of  the  legal 
obligation  to  bargain  in  good  faith,  even  though  it  provided  them 
with  a  defense  to  suit.   The  Department  of  Justice,  therefore, 
trusts  that  states  will  engage  in  good  faith  negotiations  to 
renew  compacts  in  order  to  have  input  on  gaming  activities  in 
Indian  country  that  affect  states'  governmental  interests. 

It  is  difficult  to  predict  with  any  degree  of  specificity 
the  impact  that  a  final  ruling  in  Rumsey  will  have  on  compact 
renegotiation  --  either  in  California  or  in  the  remainder  of  the 
Ninth  Circuit  --  because  the  court  of  appeals  in  Rumsey  has 
withheld  its  mandate  and  remanded  the  case  for  further 
proceedings.   We  note,  however,  that  California  agreed  in  Rumsey 
to  waive  its  Eleventh  Amendment  immunity  to  suit  in  order  to 
facilitate  resolution  of  the  scope  of  permissible  gaming  in 
California.   We  hope  this  will  serve  as  a  model  for  other  states 
and,  as  a  result,  will  speed  the  compacting  and  compact 
renegotiation  process. 

Questions  submitted  by  Senator  Reid 

1 .    Question: 

You  seem   to  suggest    that  should   the  Interior  Department 
attempt    to  remedy  the  mediation  process 
administratively,    it  could  result   in  years  of 
protracted  litigation.      You  also  suggest    that  perhaps 
it   is  best    to  address    the  post -Seminole  situation 
through  amendments   to  IGRA.      Could  you  expand? 
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Answer  to  Question  1: 

The  Department  of  Justice  believes  that  any  administrative 
determination  as  to  the  functioning  of  the  IGRA  mediation  process 
post -Seminole  Tribe  is  likely  to  result  in  litigation.   This 
litigation  would  divert  scarce  resources  from  tribes,  states,  and 
the  federal  government  and  delay  full  implementation  of  IGRA. 
Congress,  however,  may  amend  the  statutory  mediation  process  to 
avoid  Eleventh  Amendment  problems.   It  could  also  reaffirm  the 
voluntary  nature  of  state  participation  in  the  compact 
negotiation  process  to  pretermit  any  Tenth  Amendment  challenges. 
The  Department  believes  that  a  legislative  solution  to  the 
Eleventh  Amendment  problem  under  IGRA  is  in  the  best  interest  of 
all  parties.   The  Secretary  of  Interior  will,  however,  explore 
administrative  resolution  of  IGRA's  Eleventh  Amendment  problem. 

2 .    Question: 

The  Ninth  and  Eleventh   Circuits  have    taken   different 
views   of   IGRA's  mediation  process.      In  Svokane   Tribes . 
the  Ninth   Circuit   rejected    the  notion    that   IGRA  permits 
the  Secretary  of   the   Interior   to  prescribe  procedures 
without   a  prior  court   determination    that  a   state  has 
failed   to  negotiate   in  good  faith.      Does    the  Department 
favor   the  opinion   in    the  Ninth   Circuit   or   the  Eleventh? 
More   specifically,    would   the  Department   support   an 
enhanced  role  for   the   Secretary  of   the   Interior  in    the 
mediation  process? 

Answer  to  Question  2: 

In  Seminole  Tribe  the  Supreme  Court  expressly  declined  to 
consider  the  portion  of  the  Eleventh  Circuit's  opinion  that 
addressed  che  operation  of  the  IGRA  mediation  process.   On  April 
15,  the  Court  denied  certiorari  on  Florida  and  Alabama's  cross 
petitions,  which  raised  this  issue.   The  Secretary  of  the 
Interior,  therefore,  must  determine  how  the  IGRA  mediation 
process  works  without  the  benefit  of  clear  guidance  from  the 
courts.   To  provide  some  assistance  in  this  endeavor,  the 
Department  of  the  Interior  has  issued  an  Advance  Notice  of 
Proposed  Rulemaking  soliciting  public  comment. 

Your  question  raises  the  central  issue  faced  by  the 
Department  of  the  Interior  as  it  seeks  to  determine  how  the  IGRA 
mediation  works  after  Seminole  Tribe.   It  is  our  tentative  belief 
that  the  IGRA  compacting  process  can  be  made  to  work,  consistent 
with  Congress1  intent,  through  the  administrative  process,  even 
where  a  state  interposes  an  Eleventh  Amendment  defense  to  suit . 
Our  view,  however,  is  quite  preliminary,  and  we  intend  to  refine 
and  reconsider  it  more  fully  in  light  of  information  to  be 
submitted  in  the  ANPR  process. 
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3 .  Question: 

On    the  issue  of  Eleventh  Amendment   immunity,    do  you 
believe   we   could  resolve    this  by  amending  IGRA    to 
authorize   suits   against   individual    state  officers?      I 
am  referring   to  suits  based  on    the  Court's  decision   in 
Ex  parte   Young.      If  so,    would   this   simply  require 
amending  IGRA   to  expressly  authorize  such  a  suit? 

Answer  to  Question  3 : 

In  Seminole  Tribe,  the  Supreme  Court  held  that  the  federal 
courts  could  not  exercise  jurisdiction  over  suits  pursuant  to  25 
U.S.C.  2710(d) (7)  under  the  doctrine  of  Ex  parte  Young.  209  U.S. 
123  (1908) ,  which  allows  suits  against  state  officers  in  contexts 
where  the  Eleventh  Amendment  would  otherwise  prohibit  suit.   The 
Court  found  that  IGRA  created  a  detailed  remedial  scheme  for  the 
enforcement  of  a  statutory  right.   In  light  of  that  scheme,  the 
Court  found  that  Congress  did  not  intend  to  permit  Ex  parte  Young 
suits  under  IGRA.   Seminole  Tribe.  116  S.  Ct .  at  1132-33  &  n.17. 

The  Supreme  Court,  however,  did  not  "hold  that  Congress 
cannot  authorize  federal  jurisdiction  under  Ex  parte  Young  over  a 
cause  of  action  with  a  limited  remedial  scheme."   Seminole  Tribe, 
116  S.  Ct .  at  1133  n.17.   If  Congress  were  to  amend  IGRA  to 
provide  for  suits  against  state  officers  in  section  2710(d) (7), 
this  change  in  most  instances  would  address  the  problems  that 
arise  as  a  result  IGRA's  Eleventh  Amendment  infirmity.   There  may 
be  situations,  however,  in  which  ambiguities  in  state  law  make  it 
difficult  to  identify  any  state  official  with  the  authority  to 
negotiate  and  conclude  compacts  on  behalf  of  the  state.   To  avoid 
litigation  over  this  issue,  a  proposed  legislative  solution  to 
IGRA  could  provide  a  state  with  the  opportunity  to  identify  an 
officer  with  authority  to  conclude  a  compact  if  it  wished  to 
participate  in  the  compact  negotiation  process,  and  a  failure  to 
identify  such  an  officer  could  be  deemed  a  failure  by  the  state 
to  negotiate,  authorizing  the  Secretary  to  promulgate  procedures 
in  lieu  of  a  compact. 

4 .  Question: 

Would  authorizing  suits  in  state  courts  get   us  around 
the  problem  in  Seminole  Tribe? 

Answer  to  Question  4: 

Congressional  authorization  for  Indian  tribes  to  sue  states 
in  state  courts  would  raise  serious  policy  problems.   Even  if 
state  sovereign  immunity  did  not  bar  suits  by  tribes  against 
unconsenting  states,  the  Department  does  not  believe  that  it 
would  be  appropriate  to  require  tribes  to  adjudicate  questions  of 
federal  law  in  state  court.   Therefore,  the  Department  would 
oppose  such  an  amendment  to  IGRA. 

10 
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(fDFfire  of  1%  Atturneg  (general 

Ba*J|ington.]B.(!1. 20530 

August  18,  1994 


MEMORANDUM  FOR  UNITED  STATES  ATTORNEYS 

PROM:      THE  ATTORNEY /GI 

SUBJECT:   ENFORCEMENT  OW'THE  INDIAN  GAMING  REGULATORY  ACT 

As  a  result  of  developments  in  Indian  gaming  law,  and 
actions  taken  in  a  number  of  districts,  I  wish  to  amplify  the 
policy  set  forth  in  my  March  25,  1994  memorandum  on  this  subject. 

The  Department's  overall  goal  is  the  "peaceful  termination 
of  ...  illegal  operations  . . .  within  a  brief  but  reasonable 
time."   This  goal  is  compatible  with  the  Department's  duty  to 
enforce  the  law,  as  well  as  with  its  responsibility  to  work  in 
good  faith  with  the  tribes. 

While  gaming  laws  vary  from  state  to  state  and  different 
circumstances  may  exist  in  each  federal  district,  any  decision  by 
one  United  States  Attorney  as  to  how  to  achieve  the  Department's 
goal  in  his  or  her  District  may  have  far-reaching  consequences 
for  other  united  States  Attorneys  with  gaming  in  their  districts. 
It  is  important,  therefore,  that  every  United  States  Attorney  be 
kept  informed  of  activities  in  other  districts  and  that  each 
United  States  Attorney's  response  to  Indian  gaming  issues  — 
however  different  because  of  different  circumstances  —  be 
compatible  with  the  Department's  policies. 

For  these  reasons,  I  have  asked  the  Assistant  Attorney 
General  for  the  Criminal  Division  to  serve  as  the  coordinating 
and  communicating  center  for  the  enforcement  of  the  Indian  Gaming 
Regulatory  Act.   No  action  with  respect  to  Indian  gaming  should 
be  taken  without  consultation  with  her  well  in  advance  of  the 
planned  action. 

In  addition,  each  United  States  Attorney  with  Indian  gaming 
in  his  or  her  district  should  provide  to  the  Assistant  Attorney 
General  of  the  Criminal  Division  an  assessment  of  the  gaming 
situation  and  a  proposed  strategy  for  dealing  with  it.   Please 
submit  your  assessment  and  strategy  by  September  9,  1994. 

Criminal  Division  Deputy  Assistant  Attorney  General  Kevin  V. 
DiGregory  is  available  to  answer  any  questions'  and  provide  any 
assistance  on  this  matter.   His  telephone  number  is:   (202)  514- 
9725. 

I  appreciate  your  cooperation. 


93 


©ffire  of  the  Attorney  General 

J8aslinigtfln1ia.(L  20530 


March  25,  1994 


MEMORANDUM  FOR  UNITED  STATES  ATTORNEYS  yj 

FROM:  THE  ATTORN^ ' 

SUBJECT:         ENFORCEMENT~OT  THE  INDIAN  GAMING  REGULATORY  ACT 

/ 

A  number  of  United  States  Attorneys  have  inquired  about  the 
Department's  current  policy  towards  illegal  gaming  in  the  Indian 
country.   Because  of  the  sensitivity  ef  the  issue  and  because 
there  have  been  recent  significant  developments,  I  think  that  it 
is  appropriate  that  I  address  this  subject. 

In  dealing  with  Indian  tribes  ws  must  always  be  mindful  of 
two  components  of  federal-tribal  relations,   one  is  the 
government-to-government  relationship  we  maintain  with  these 
quasi-sovereign  entities,  and  the  other  is  the  responsibility  the 
federal  government  has  to  the  tribes  for  their  well-being  and 
protection.   It  is  against  this  background  that  Congress  enacted 
the  Indian  Gaming  Regulatory  Act  (IGRA)  in  1988.   The  Act 
provides  a  complex  6ystem  of  regulation  and  oversight  that  is 
designed  to  allow  tribal  governments  to  raise  needed  revenue  and 
to  shield  those  operations  from  criminal  infiltration. 

I  turn  now  to  the  truly  sensitive  issue  of  what  should  be 
done  about  illegal  gaming  conducted  by  tribal  authorities.   Khen 
the  IGRA  was  enacted.  Congress,  recognizing  that  neither  the 
tribes  nor  the  federal  government  had  the  expertise  to  regulate 
more  sophisticated  forms  of  gaming,  provided  that  Class  III  games 
should  be  conducted  by  the  tribes  pursuant  to  a  state-tribal 
compact.   It  further  provided  that  a  tribe  could  Bue  a  state  to 
compel  it  to  negotiate  a  compact  in  good  faith.   This  aspect  of 
the  act  has  recently  been  put  into  question  by  the  Eleventh 
Circuit  opinion  in  Seminole  Tribe  v.  State  of  Florida,  Dkt,  Nos. 
92-4652,  92-6244. 

Although  a  number  of  states  and  tribes  have  successfully 
concluded  compacts,  many  tribes  ere  operating  casinos  or  video 
gaming  machines  without  a  compact,  in  violation  of  the  IGRA, 
18  U.S.C.  1166(a),  and  the  Johnson  Gambling  Devices  Act, 
15  U.S.C.  1175,  as  well  as  the  Organized  Crime  Control  Act, 
18  U.S.C.  1955.   I  appreciate  that  the  road  to  agreement  between 
the  6tates.and  the  tribe3  has  not  always  been  a  sr.ooth  one. 
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however,  at  this  writing,  I  believe  that  moat  of  the  legal 
uncertainty  concerning.  Class  III  gaming  without  a  compact  has 
been  exhausted.   The  overall  constitutionality  of  the  Act  has 
been  Upheld,  the  classifying  regulations  of  the  NIGC  have  been 
sustained,  and  arguably  ambiguous  terms  of  the  Act  have  been 
clarified  by  litigation.  Of  particular  importance  is  the  recent 
decision  of  the  Court  of  Appeals  for  the  District  of  Columbia 
Circuit  in  Cabazon  Band  of  Mission  Indians  v.  NIGC.  Dkt. 
No.  93-5255,  decided  January  28,  1994,  which  held  that  electronic 
pull-tab  devices  are  class  III  games  and  therefore  require  a 
compact  to  be  legally  played  in  Indian  country.   In  view  of  this 
decision,  I  encourage  each  of  you  to  review  the  status  of  ganing 
that  may- be  operating  in  your  district.   If  you  find  any  illegal 
gaming,  the  peaceful  termination  of  those  illegal  operations 
should  be  negotiated  with  the  Tribes  within  a  brief  but 
reasonable  time. 

While  uniformity  of  enforcement  is  desirable,  we  recognize 
that  conditions  vary  from  state  to  state,  district  to  district 
and  reservation  to  reservation.  -.In  determining  when  to  act  and 
what  action  to  take,  due  consideration  should  be  given  to  the 
provisions  of  state  gaming  law,  the  history  and  status  of  tribal- 
state  negotiations  —  in  particular  whether  there  is  currently  or 
has  been  good  faith  negotiating  by  both  parties,  the  relationship 
of  your  office  to  tribal  and  state  authorities,  and  other  factors 
of  importance  in  your  canmunity. 

The  tribes  and  their  members  have  shown  themselves  to  be 
lav  abiding  citizens  and  their  compliance  is  anticipated.   Each 
of  you  should  be  assured  that  your  judgment  on  whether  and  hew  to 
proceed  will  be  respected  and  your  efforts  will  be  supported  by 
all  the  resources  available  to  us. 

In  view  of  the  sensitive  nature  of  these  matters,  I  would 
appreciate  your  notifying  me  in  advance  with  an  Urgent  Report  of 
significant  enforcement  action. 
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STATEMENT  OF  JOHN  D.  LESHY,  SOLICITOR,  DEPARTMENT  OF  THE 
INTERIOR,  BEFORE  THE  SENATE  INDIAN  AFFAIRS  COMMITTEE,  CONCERNING 
THE  IMPACT  OF  THE  U.S.  SUPREME  COURT'S  DECISION  IN  SEMINOLE  TRD3E 
OF  FLORIDA  V.  FLORTOA  ON  THE  INDIAN  GAMING  REGULATORY  ACT  OF  1988 

May  9,  1996 


Mr.  Chairman  and  Members  of  the  Committee — 

I  am  pleased  to  have  the  opportunity  to  testify  today  on  the 
issues  before  the  Department  arising  from  the  Supreme  Court's 
recent  decision  in  Seminole  Tribe  of  Florida  v.  Florida. 

Congress  enacted  IGRA  to  provide  a  statutory  basis  for  the 
operation  and  regulation  of  Indian  gaming,  and  to  protect  Indian 
gaming  as  a  means  of  promoting  economic  development  and 
generating  revenue  for  tribal  governments.   Since  it  became  law 
in  1988,  more  than  140  compacts  in  more  than  20  States  have  been 
successfully  negotiated,  entered  into  by  States  and  Tribes,  and 
approved  by  the  Secretary. 

Today,  Indian  gaming  is  a  successful  industry  generating 
significant  economic  impacts  on  and  around  reservations  and 
providing  governmental  revenue  for  Indian  tribes.   Proceeds 
provide  funding  for  essential  services  such  as  housing,  roads, 
schools,  and  hospitals.   Prior  to  enactment  of  IGRA,  States 
generally  were  precluded  from  any  regulation  of  gaming  on  Indian 
reservations.   By  offering  States  an  opportunity  to  participate 
with  Indian  tribes  in  developing  regulations  for  Indian  gaming, 
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igra  extends  to  States  a  power  otherwise  withheld  from  them  by 
the  Constitution. 

IGRA  requires  an  Indian  Tribe  that  wants  to  conduct  casino-type 
("Class  III")  gaming  on  Indian  lands  to  negotiate  a  compact  with 
the  State  in  which  the  gaming  will  occur.   These  Tribal-State 
compacts  set  out  the  terms  and  conditions  under  which  such  gaming 
takes  place. 

Often  the  most  important  terms  of  a  compact  deal  with  scope  of 
allowable  gaming  and  how  gaming  will  be  regulated.   It  has 
sometimes  proved  difficult  for  tribes  and  States  to  reach 
agreement  on  the  scope  of  allowable  gaming  —  what  games  the 
tribe  can  conduct  when  a  State  permits  some  Class  III  games. 
Indeed,  this  issue  has  fostered  most  of  the  litigation  as  to 
whether  states  are  bargaining  in  good  faith. 

If  a  voluntary  agreement  is  reached,  the  Secretary  reviews  the 
agreed-upon  compact  for  compliance  with  federal  law  and 
fulfillment  of  the  trust  responsibility. 

IGRA  provides  that  if  the  State  fails  to  bargain,  or  if  the  tribe 
alleges  that  the  state  is  not  bargaining  in  good  faith,  the  Tribe 
may  sue  the  State  in  federal  court  to  enforce  the  remedial 
provisions  of  the  statute.   IGRA  provides  that  if  the  court  finds 
the  State  is  not  bargaining  in  good  faith  it  may  order  the 
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parties  to  engage  in  further  negotiation  and  mediation,  if 
necessary.   At  the  end  of  this  process,  if  the  state  refuses  to 
enter  into  a  compact,  the  Secretary  is  authorized  to  establish 
"procedures"  for  Indian  gaming  based  on  a  recommendation  from  the 
mediator. 

In  nearly  eight  years  of  experience  under  IGRA,  only  a  relatively 
small  number  of  cases  have  required  resort  to  IGRA's  judicial 
enforcement  mechanism,  and  only  two  cases  have  led  to  a  court- 
appointed  mediator  and  submission  of  the  mediator's  selected 
compact  to  the  Secretary  (Arizona  and  Connecticut) . 

The  question  before  us  now  is  what  effect  the  Supreme  Court's 
ruling  in  Seminole  has  on  this  whole  process. 

First,  there  is  the  issue  of  the  validity  of  existing  Class  III 
gaming  compacts.   It  seems  clear  that  the  Supreme  Court's 
Seminole  decision  does  not  affect  the  validity  of  existing 
compacts.   Rather,  the  decision  affects  the  process  by  which 
future  compacts,  or  amendments  to  existing  compacts,  will  be 
negotiated.   Moreover,  there  is  no  general  authority  in  IGRA 
allowing  states  to  withdraw  from  compacts.   Provisions  regarding 
expiration  of  existing  compacts,  however,  may  be  found  in 
particular  compacts. 

Second,  the  decision  does  require  the  United  States  to  consider 
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the  effect  of  a  State's  refusal  to  waive  its  immunity  in 
litigation  brought  by  tribes  to  enforce  the  state's  obligation 
under  IGRA  to  bargain  in  good  faith.   Much  of  the  attention  so 
far  has  focused  on  whether  the  Secretary  of  the  Interior  may  use 
his  power  under  IGRA  to  prescribe  procedures  governing  gaming  to 
fill  the  vacuum  left  by  the  lack  of  a  State-tribal  gaming 
compact . 

Considered  most  broadly,  two  things  might  be  said  about  this.   On 
the  one  hand,  it  seems  clear  that  Congress  did  not,  in  IGRA, 
intend  to  give  the  States  a  veto  power  over  Indian  gaming,  which 
would  be  the  case,  effectively,  if  the  Secretary  could  not 
intervene.   On  the  other  hand,  we  have  not  yet  determined  whether 
and  how  such  a  role  for  the  Secretary  can  fit  within  the  terms  of 
IGRA  left  by  the  Seminole  decision. 

In  the  lower  court  decision  in  Seminole,  the  Eleventh  Circuit 
suggested  that  a  tribe  faced  with  an  uncooperative  state  could  go 
directly  to  the  Secretary  for  authority  to  establish  Class  III 
gaming.    Upon  review,  the  Supreme  Court  expressly  declined  to 
consider  the  validity  of  this  proposed  solution,  and  recently 
denied  Florida's  cross-petition  for  review  of  this  issue. 

The  Ninth  Circuit's  earlier  decision  in  Spokane  Tribe  of  Indians 
v.  Washington,  by  contrast,  took  the  opposite  position.   Under 
its  view,  the  Secretary  could  act  only  as  a  matter  of  last 
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resort,  and  then  only  after  consulting  with  the  court-appointed 
mediator  who  has  become  familiar  with  the  positions  and  interests 
of  both  the  tribes  and  the  states  in  court -directed  negotiations. 

So  far,  as  a  result  of  the  Court's  decision  in  Seminole,  we  have 
received  requests  to  promulgate  procedures  for  Class  III  gaming 
from  six  tribes.   Because  of  the  uncertainty,  and  the  importance 
of  the  issues  to  the  Tribes,  the  States,  and  the  general  public, 
the  Department  has  decided  on  the  following  approach.   He  are 
scheduled  to  publish  in  the  Federal  Register  on  May  10,  1996,  an 
advance  notice  of  our  intent  to  consider  rulemaking.   A  copy  is 
attached  to  my  testimony.   This  notice  seeks  public  comment  on 
specific  questions  regarding  how  the  compacting  provisions  of 
IGRA  governing  good  faith  bargaining  should  operate  following  the 
Seminole   decision. 

In  light  of  the  uncertainty  engendered  by  the  Seminole  decision 
and  its  threat  to  the  continued  success  of  tribal  gaming 
activities,  the  United  States  government  must  act.   He  believe 
ultimately  the  best  solution  would  come  through  legislation,  but 
in  the  meantime,  we  will  proceed  to  gather  comment  on  the  issues 
raised  in  our  advance  notice,  and  keep  the  Committee  informed  of 
our  progress. 

I  appreciate  the  opportunity  to  testify,  and  am  happy  to  answer 
questions. 
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4210-02 

DEPARTMENT  OF  THE  INTERIOR 

BUREAU  OF  INDIAN  AFFAIRS 

i 

25  CFR  Section  525 

i  '  ' 

1" 

RIN     1076-AD67 


Request  for  Comments  on  Establishing  Departmental  Procedures 
To  Authorize  Class  III  Gaming  on  Indian  Lands  when  a  State 
Raises  an  Eleventh  Amendment  Defense  to  Suit  under  the 

! 

Indian  Gaming  Regulatory  Act . 

i 

i 
l" 

AGENCY:  Bureau  of  Indian  Affairs,  Interior 

i. 

ACTION:  Advance  notice  of  proposed  rulemaking. 

i 
i. 

SUMMARY:   The  Department  of  the  Interior  seeks  comments  on 
its  authority  under  the  Indian  Gaming  Regulatory  Act  (IGRA) , 
25  U.S.C.  Section  2710,  to  promulgate  "procedures"  to 
authorize  Class  III  gaming  on  Indian  lands  when  a  State 
raises  an  Eleventh  Amendment  defense  to  an  action  brought 
against  it  pursuant  to  Section  11  of  the  Act,  25  U.S.C. 
Section  2710(d) (7),  and  on  other  related  matters.   This 
Advance  notice  is  the  result  of  the  Supreme  Court  decision 
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in  Seminole  Tribe  of  Florida  v.  State  of  Florida.  116  S.Ct. 
ill4  (1996) . 

I  ; 

i 

DATES:  Written  public  comment  is  invited  and  will  be 

Considered  in  the  development  of  a  proposed  rule.   Comments 

sn  this  advance  notice  of  proposed  rulemaking  must  be 

received  no  later  than  July  1,  1996,  to  be  considered. 

i  ; 

■ADDRESSES:   Any  comments  concerning  this  notice,  including 

sections  regarding  conformance  with  statutory  and  regulatory 

authorities,  may  be  sent  to:  George  Skibine,  Director, 

Indian  Gaming  Management  Staff,  1849  C  Street,  N.W.,  MS-2070 

i 

4IB,  Washington,  D.C.   20240. 

i 

'OR  FURTHER  INFORMATION  CONTACT:  George  Skibine,  Director, 
Endian  Gaming  Management  Staff,  (202)  219-4066. 

! SUPPLEMENTARY  INFORMATION: 

i  .       :  • 

I 

]  Jackground 

I 
Congress  enacted  IGRA  to  provide  a  statutory  basis  for  the 

operation  and  regulation  of  Indian  gaming  and  to  protect 

:  Indian  gaming  as  a  means  of  generating  revenue  for  tribal 

governments.   25  U.S.C.  Section  2702;  Seminole .  at  1119. 

iijince  its  passage  in  1988,  more  than  140  compacts  in  mores 

than  20  States  have  been  successfully  negotiated,  entered 


102 


into  by  States  and  Tribes  and  approved  by  the  Secretary. 
today,  Indian  gaming  is  a  successful  industry  generating 
significant  governmental  revenue  for  Indian  tribes,  which 
provides  funding  for  essential  government  services  such  as 
roads,  schools,  and  hospitals.   Prior  to  enactment  of  IGRA, 
States  generally  were  precluded  from  any  regulation  of 
gaming  on  Indian  reservations.  SSS.   California  v.  Caba2on 
Band  of  Mission  Indians,  480  U.S.  202  (1987) .   IGRA,  by 


offering  States  an  opportunity  to  participate  with  Indian, 
tribes  in  developing  regulations  for  Indian  gaming,  "extends 
to  States  a  power  withheld  from  them  by  the  Constitution." 
fceminole.  at  1124. 


IGRA  requires  an  Indian  Tribe  that  wants  to  conduct  casino 
type  ("Class  III")  gaming  on  its  Indian  lands  to  negotiate  a 
^compact"  of  terms  and  conditions  for  such  gaming  with  the 
Istate  in  which  the  Indian  lands  are  located.   IGRA  also 
provides  that  if  the  State  fails  to  bargain,  or  to  do  so  in 
good  faith,  the  Tribe  may  sue  the  State  in  Federal  court  to 
enforce  the  remedial  provisions  provided  by  the  statute. 
Under  these  provisions,  if  a  court  found  a  State  not  to  be 
bargaining  in  good  faith,  it  would  "order  the  State  and  the 
jlndian  Tribe  to  conclude  such  a  compact  within  a  60-day 
period."   25  UjS.C.  Section  2710 (d) (7) (B) (iii) .   If 
thereafter  a  state  and  Tribe  fail  to  conclude  a  compact 
Within  this  60-day  period,  they  "shall  each  submit  to  a 
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nediator  appointed  by  the  court  a  proposed  compact  that 
Represents  their  last  best  offer  for  a  compact."  id. 
JJection  2710(d) (7) (B) (iv) .   The  mediator  shall  then  "select 
:?rom  the  two  proposed  compacts  the  one  which  best  comports 
yith  the  terms  Of  this  Act  and  any  other  applicable  Federal 
i.'aw  and  with  the  findings  and  order  of  the  court,"  Ad..,  and 

nubmit  his  or  her  selection  to  the  State  and  Tribe,  id. 

i 

i!|ection  2710  (d)  (7)  (B)  (v)  .      If,    within  60  days  from  the    " 

i       ' 

(Mediator's  submission  of  his  or  her  selection,  the  State 
<3onsents  to  a  proposed  compact,  such  a  compact  authorizes 
::jndian  gaming  pursuant  to  IGRA.   Id. 

itection  2710(d) <7) (B) (vi) .   If  the  State  does  not  consent  to 
ill  compact  within  60  days  of  the  mediator's  submission,  the 
i>iecretary  of  the  Interior  shall: 

i 

prescribe,  in  consultation  with  the  Indian  tribe, 

procedures  -- 

(I)  which  are  consistent  with  the  proposed  compact 

selected  by  the  mediator  under  [25  U.S.C. 

Section  2710(d) (7) (B) (iv)],  the  provisions  of  [the  Act] 

and  the  relevant  provisions  of  the  laws  of  the  State, 

and 
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(II)  under  which  class  III  gaming  may  be  conducted  on 
the  Indian  lands  over  which  the  Indian  tribe  has 
jurisdiction. 

£5  U.S.C.  Section  2710(d) (7) (B) (vii) .   In  practice,  only  a 

i 

handful  of  cases  have  required  resort  to  IGRA's  judicial 

Enforcement  mechanism. 

i 
i 
In  Seminole  Tribe  of  Florida  v.  Florida,  the  Supreme  Court 

affirmed  a  decision  by  the  Eleventh  Circuit  Court  of  Appeals 

holding  that  Congress  may  not  abrogate  State  Eleventh 

Amendment  immunity  under  the  Indian  Commerce  Clause .   The 

decision  raises  questions  about  the  process  now  to  be 

followed  by  Tribes  who  cannot  secure  State  cooperation  in 

the  compacting  process. 

i: 

I.  •  • 

!  \ 

The  Supreme  Court's  Seminole  decision  does  not  affect  the 
validity  of  existing  class  III  gaming  compacts,  but  it  does 
Require  the  United  States  to  consider  the  effect  of  a 
jtate's  refusal  to  engage  in  remedial  litigation  designed  to 

oversee  the  compacting  process.   In  its  decision  below,  the 

l  ! 

•Jleventh  Circuit  suggested  that  the  compacting  process  could 
] proceed  as  prescribed  by  IGRA  (including  litigation)  so  long 
. i!g  a  State  did  not  assert  its  Eleventh  Amendment  immunity. 
in   light  of  IGRA's  severability  clause,  the  Eleventh  Circuit 
further  expressed  the  view  that  if  a  State  pleads  an 
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Eleventh  Amendment  defense  and  the  suit  is  dismissed,  the 

Tribe  may  then i notify  the  Secretary  and  the  Secretary  may 

prescribe  the  terms  of  the  particular  compact.   The  Supreme 

i 

Court  expressly  declined  to  consider  the  validity  of  this 

£>art  of  the  Eleventh  Circuit's  opinion,  and  Florida's  cross- 
petition  for  review  of  this  issue  was  denied  by  the  Supreme 
Court.   By  contrast,  the  Ninth  Circuit,  in  its  pre -Seminole 
decision  rejecting  an  Eleventh  Amendment  challenge,  Spokane 
tribe  of  Indians  v.  Washington.  28  F.3d  991  (9th  Cir.  1994), 


expressed  disagreement  with  the  Eleventh  Circuit's  views  on 
that  issue.   Id.,  at  997. 

In  these  circumstances,  and  because  of  the  importance  of  the 
issues  to  the  Tiribes,  the  States,  and  the  general  public, 
:he  Department  seeks  comments  regarding  the  manner  in  which 
:he  compacting  provisions  of  IGRA  may  operate  following  the 

Supreme  Court ' Si  Seminole  Tribe  decision. 

i     .         : 

SUBJECT  MATTER  OF  POTENTIAL  RULEMAKING 

I 
'3he  Department  seeks  comments  on  the  following  specific 
issues,  and  on  other  issues  directly  related  to  the  subject 
ijiatter  of  this  notice. 

1)    The  effect  of  the  Supreme  Court's  decision  in 
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Seminole  Tribe  on  the  operation  of  other 
provisions  in  25  U.S.C.  Section  2710(d) (7)  when  a 
State  does  not  waive  its  Eleventh  Amendment 
immunity  to  suit; 

2)  Whether,  and  under  what  circumstances,  the 
Secretary  of  the  Interior  is  empowered  to 
prescribe  "procedures"  for  the  conduct  of  Class 
III  gaming  when  a  State  interposes  an  Eleventh 
Amendment  defense  to  an  action  pursuant  to  25 
U.S.C.  Section  2710(d)(7)(B); 

3)  What  is  an  appropriate  administrative  process 
for  the  development  of  Secretarial  procedures; 

4)  What  procedures  should  be  followed  if  a  State 
interposes  an  Eleventh  Amendment  defense  to  an 
action  filed  under  25  U.S.C.  Section 

2710(d) (7) (B); 


5)   What  procedures  can  be,  and  should  be,  utilized 
for  determining  legal  issues  that  may  be  in 
dispute,  such  as  the  "scope  of  gaming"  permitted 
under  State  law.   The  scope  of  gaming  issue  arises 
when  a  State  takes  the  position  that  it  is  not 
required  to  bargain  with  a  Tribe  with  respect  to 
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certain  Class  III  games  because  IGRA  does  not 
authorize  such  games  on  the  ground  that  such  games 
are  ljiot  permitted  by  the  State  "for  any  purpose  by 
any  person,"  see  25  U.S.C.  Section  2710(d) (1) (B)l; 
and 

6)    How  any  procedures  promulgated  by  the  Secretary 
may,  ;and  should,  provide  for  appropriate 
regulation  of  Indian  gaming. 

public  Review  ■ 

i 

Comments  on  this  notice  may  be  submitted  in  writing  to  the 

address  identified  at  the  beginning  of  this  rulemaking  by 

July  1,  1996.  Comments  received  by  that  date  will  be 
I       :•■:•_ 

sonsidered  in  tjhe  development  of  any  proposed  rule. 

i  ■ 

Executive  Order.  12866  -  This   advance  notice  of  proposed 


rulemaking  hag  been  reviewed  by  the  Office  of  Management   and 
Judget  under  Executive  Order  12866. 
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Drafting  .Information  -  This  Notice  was  drafted  by  the  Office 


;of  the  Soaicltbr,  1849  C  Street,  N.W.,  Washington,  D.C., 
20240. 


List  of  Subjects 


25  CFR  Section 


525 


Date:  <2-)pvL0  30,  \H  ?  & 

Ada  E.  Deer 

Assistant  Secretary,  Indian  Affairs 


cb^so  to  &  e- 
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Responses  to  Supplemental  Questions  by  the  U.S.  Senate  Committee  on  Indian  Affairs  to 
John  Leshy  after  the  May  9, 1996  oversight  hearing  on  Seminole  Tribe  of  Florida  v.  Florida 


Questions  from  Senator  McCain 

1.  b  there  any  precedent  in  law  for  an  Indian  tribe  to  persuade  the  United  States  to 
file  suit  against  a  State  on  behalf  of  the  tribe  on  the  theory  that  the  United  States  as 
trustee  has  a  duty  to  protect  the  tribe?  If  so,  is  this  an  approach  that  could  be  used 
to  implement  IGRA  under  Seminole  if  there  is  an  impasse  in  Tribal-State  compact 
negotiations? 

There  is  ample  authority  for  the  United  States  to  bring  suit  on  behalf  of  Indian  tribes  against  states 
to  vindicate  tribal  rights  and  implement  the  trust  responsibility.  The  leading  case  is  United  States 
v.  Minnesota.  270  U.S.  181  (1926),  where  the  United  States  sued  on  behalf  of  the  Chippewa 
Indians  of  Minnesota  to  recover  lands  alleged  to  have  been  illegally  taken.  In  Cavuga  Indian 
Nation  and  United  States  v.  New  York  State,  Civ.  Nos.  80-CV-930  and  80-CV-960  (N.D.N. Y.), 
the  United  States  intervened  in  an  ongoing  lawsuit  brought  by  a  tribe  to  recover  land  allegedly 
taken  in  violation  of  federal  law.  The  Tribe  sought  intervention  by  the  United  States  in  part  to 
avoid  the  State's  Eleventh  Amendment  immunity.  Numerous  other  examples  exist  where  the 
United  States  has  brought  suit  or  otherwise  participated  as  a  party  in  litigation  involving  states  in 
order  to  vindicate  tribal  rights.  £$£,  e.g.,  Washington  v.  Washington  State  Commercial  Passenger 
Fishing  Vessel  Ass'n..  443  U.S.  658  (1978);  F.  Cohen,  Handbook  of  Federal  Indian  Law  308-1 1 
(1982  ed). 

We  are  currently  reviewing  whether  such  an  approach  is  viable  if  a  state-tribal  impasse  develops 
under  IGRA  and  a  state  asserts  its  Eleventh  Amendment  immunity.  Even  if  the  Department  were 
to  determine  that  such  an  action  is  permissible  and  appropriate  under  the  facts  of  a  particular  case, 
the  Department  of  Justice  would  make  the  ultimate  decision  regarding  U.S.  participation.  We  will 
therefore  work  closely  with  the  Justice  Department  on  this  issue. 

2.  At  page  four  of  your  statement,  you  say  it  "seems  clear  that  Congress  did  not,  in 
IGRA,  intend  to  give  the  States  a  veto  power  over  Indian  gaming."  In  your  view, 
what  role  did  Congress  intend  to  give  to  States?  And  what  role  did  Congress  intend 
to  give  to  the  Secretary? 

In  IGRA,  Congress  explicitly  gave  the  States  a  role  in  Indian  gaming  issues  requiring  Class  Hi 
Indian  gaming  to  be  conducted  pursuant  to  compacts  voluntarily  negotiated  and  entered  into 
pursuant  to  25  U.S.C.  §27 1 0(d)    It  also  placed  on  the  States  a  duty  to  bargain  in  good  faith, 
enforceable  by  the  courts.  The  net  effect  of  these  provisions  would  appear  to  amount  to 
something  less  than  a  State  veto.  In  another  part  of  the  Act,  Congress  gave  State  Governors 
concurrence  power  in  Secretarial  determinations  to  authorize  gaming  on  most  off-reservation  land 
acquired  in  trust  status  after  the  date  of  IGRA's  adoption  in  1988.  25  U.S.C  §  2719. 
Regarding  the  Secretary's  role,  Congress  required  that  the  Secretary  approve  or  reject  tribal-state 
compacts  pursuant  to  25  U.S.C  §  2710(8).  Congress  also  authorized  the  Secretary  to 
promulgate  procedures  for  class  III  gaming  when  States  and  tribes  are  unable  to  reach  agreement 
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on  the  terms  of  a  compact.  25  U.S.C.  §  2710(dX7)(BXvii). 

These  issues  concerning  the  States'  and  the  Secretary's  role  in  the  process  are  among  those  on 
which  we  are  seeking  public  comment  in  our  advance  notice  of  proposed  rulemaking. 

3.  Please  expand  upon  your  statement  at  page  5  of  your  testimony  that  "ultimately  the 
best  solution  would  come  through  legislation."  Why  in  your  view  is  legislation  more 
preferable  than  are  Secretarial  procedures? 

If  adopted,  any  Secretarial  procedures  will  almost  certainly  spawn  additional  litigation  that  will 
take  years  to  resolve.  In  the  interim,  the  uncertainty  caused  by  the  litigation  will  not  be  beneficial 
to  any  of  the  parties  to  a  particular  controversy,  or  generally  to  Tribes  and  States.  A  legislated 
solution,  on  the  other  hand,  could  settle  the  issue  of  the  Secretary's  role  in  a  definitive  manner,  as 
well  as  address  the  scope  of  gaming  issues  which  have  been  a  significant  source  of  controversy. 

4.  I  want  to  pose  to  you  a  series  of  questions  raised  in  the  testimony  of  the  State 
Attorney's  General  — 

A)  Would  it  not  be  unwise  public  policy  for  the  Interior  Secretary  to  issue 
procedures  since  it  would  invite  tribes  to  sue  States  as  soon  as  possible  over 
any  minor  dispute,  provoke  the  State  to  raise  the  11th  Amendment  defense 
against  suit,  and  show  up  at  the  Secretary's  doorstep? 

B)  How  would  you  suggest  the  Secretary  adjudicate  disputes  between  sovereign 
States  and  Sovereign  Tribes? 

C)  Would  not  the  idea  of  Secretarial  procedures  mean  the  Secretary  would  have 
to  be  vested  with  "quasi-judicial"  powers  to  determine  who  is  in  good  or  bad 
faith?  Is  there  any  precedence  for  this? 

D)  How  would  you  propose  the  Secretary  fairly  adjudicate  or  mediate  disputes 
when  he  has  a  trust  responsibility  to  further  the  interests  of  one  of  the  parties 
—  the  Indian  tribe  —  that  may  conflict  with  his  obligations  to  the  general 
public? 

E)  What  role  should  a  State  have  in  any  Secretarial  procedures? 

Questions  4(A-E)  raise  issues  that  the  Secretary  will  consider  after  review  of  the  comments 
submitted  in  response  to  the  ANPR.  There  would  be  further  opportunity  for  public  comment  if 
the  Department  moves  forward  with  rulemaking.  It  is  premature  to  take  a  position  on  any  of 
these  questions  at  this  time,  but  the  Department  looks  forward  to  receiving  further  elaboration  of 
these  points  from  the  Attorneys  General. 
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Questions  submitted  by  Senator  Reid 

1.         I  appreciate  your  willingness  to  seek  comment  on  the  issue  of  how  the  compacting 
provision  or  IGRA  governing  good  faith  bargaining  should  operate  following  the 
Seminole  decision.  Do  you  envision  the  need  for  an  enhanced  role  for  the  Secretary 
to  play  in  the  process?  Even  if  you  do  not  have  an  opinion,  what  would  be  the 
arguments  in  favor  of  this? 

If  a  State  and  a  Tribe  reach  agreement  on  a  compact,  or  if  a  State  does  not  raise  a  sovereign 
immunity  defense  in  litigation  alleging  a  breach  of  the  duty  to  negotiate  in  good  faith,  the 
Secretary  would  play  the  same  role  in  the  process  as  he  did  before  Seminole.  The  place  where  the 
Secretary  might  play  a  somewhat  different  role  would  be  in  situations  where  a  State  asserts  its 
Eleventh  Amendment  immunity  in  an  action  by  a  Tribe  under  the  Act.  The  tribal  attorneys  and 
law  professors  who  participated  in  the  hearing  stated  the  arguments  in  favor  of  the  Secretarial  role 
quite  well. 

Without  prejudging  the  position  we  may  take  after  we  receive  and  consider  public  comment 
submitted  in  response  to  the  ANPR,  perhaps  the  most  straightforward  argument  goes  like  this: 
The  Secretary  has  been  charged  by  Congress  with  promulgating  procedures  for  class  in  gaming 
when  a  State  refuses  to  negotiate  in  good  faith.  Therefore,  it  is  reasonable  to  imply  that  Congress 
has  also  given  the  Secretary  authority  to  provide  procedures  for  class  III  gaming  when  a  State 
chooses  not  to  negotiate  in  good  faith  and  asserts  its  immunity  from  participation  in  the  judicially 
supervised  scheme.  To  conclude  otherwise  would  result  in  giving  States  an  effective  veto  over 
class  HI  gaming  simply  by  refusing  to  negotiate  in  good  faith.  By  adopting  IGRA  Congress  gave 
the  States  authority  they  previously  lacked,  Lfi^  the  opportunity  through  negotiated  agreement  to 
set  the  terms  of  class  III  gaming  on  Indian  lands.  At  the  same  time,  Congress  expressed  its  desire 
to  establish  a  statutory  basis  for  the  conduct  of  Indian  gaming  in  order  to  further  tribal  economic 
development.  25  U.S.C.  §  2702(1). 

This  construction  of  the  statute  arguably  gives  effect  to  both  congressional  purposes;  States  are 
given  the  option  of  participating  in  the  compacting  process  as  provided  by  Congress  so  long  as 
they  do  not  assert  their  Eleventh  Amendment  immunity  in  any  litigation  arising  out  of  the 
negotiations;  Tribes  are  not  frozen  out  of  their  pre-IGRA  ability  to  engage  in  class  III  gaming  not 
otherwise  prohibited  by  federal  law  or  state  criminal  laws  by  a  State's  refusal  to  negotiate  in  good 
faith. 

My  staff  is  researching  those  and  additional  arguments  in  favor  of  Secretarial  procedures,  as  well 
as  investigating  the  arguments  against  the  exercise  of  Secretarial  authority.  They  will  be 
addressed  in  any  proposed  rulemaking. 


112 


2.         What  will  be  the  Department's  role  during  the  period  in  which  it  seeks  comment  on 
this  issue? 

Attorneys  in  my  office  are  reviewing  the  options  and  conducting  research  on  the  issue  of  the 
Secretary's  role  in  the  wake  of  Seminole.  The  Secretary  will  not  accept  or  take  any  action  on 
requests  for  procedures  that  are  submitted  by  tribes.  In  the  event  that  voluntarily  negotiated 
compacts  are  entered  into  between  tribes  and  states,  the  Secretary  will  exercise  his  approval 
authority  as  provided  in  25  U.S.C.  §  2710  (8). 
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TESTIMONY  OF  THE  HONORABLE  JAMES  E.  DOYLE 
ATTORNEY  GENERAL  OF  THE  STATE  OF  WISCONSIN 

Before  the 

Senate  Committee  on  Indian  Affairs 

of  the  United  States  Senate 

May  9,  1996 

Honorable  Chairman  McCain  and  Members  of  the  Senate  Committee 
on  Indian  Affaire: 


Thank  you  for  your  invitation  to  speak  tc  you  today  about 
where  the  states  find  themselves  as  a  result  of  the  recent 
Seminole1  decision  from  the  United  States  Supreme  Court.  I  also 
appreciate  the  opportunity  to  give  my  view  --as  Attorney  General 
of  the  State  of  Wisconsin  --on  what  I  respectfully  urge  Congress 
to  do. 

Undoubtedly,  there  are  strong  differences  of  opinion  regarding 
what  Seminole  means  and  how  states,  tribes,  and  the  federal 
government  ought  to  react  to  the  high  Court's  decision.  This  wide 
divergence  of  opinion  should  not  surprise  us.  It  reflects  the  many 
and  diverse  positions  we  have  seen  about  Indian  gaming  issues. 

The  Indian  Gaming  Regulatory  Act  (IGRA)  was  in  many  ways  an 
attempt  to  reach  a  compromise  in  order  to  resolve  tensions  among 
states,  tribes  and  the  federal  government.  IGRA  did  not  resolve 
all  those  tensions,  and,  unfortunately,  the  Seminole  decision  might 
actually  exacerbate  them. 


1   Seminole  Tribe  of  Florida  v.  Florida.  No.  94-12  (decided 
March  27,  1996) . 
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Seminole  has  thrown  additional  confusion  into  the  already 
muddied  waters  of  Indian  gaming.  While  a  number  of  substantive 
issues  remain  unresolved,  Seminole  may  have  the  effect  of  bringing 
the  compacting  process  to  a  standstill. 

Without  compacts,  we  must  rely  on  the  federal  government  to 
provide  effective  enforcement  against  Class  III  gambling  which 
takes  place  on  Indian  lands.  That  strategy  could  lead  to  serious 
problems . 

When  a  scam  artist  today  tries  to  cheat  a  slot  machine  or  an 
employe  steals  money  at  a  casino  in  northern  Wisconsin,  I  don't 
think  a  call  to  Washington  for  help  will  get  us  a  fa3t  response  to 
the  crime. 

I  hope  the  final  result  of  this  case  is  not  the  spread  of 
wide-open,  unregulated  gambling  on  Indian  lands  throughout  the 
country. 

While  the  Seminole  case  does  not  affect  our  current  compacts 
i.i  Wisconsin,  I  am  seriously  concerned  about  what  will  take  place 
in  my  state  in  1998  when  our  current  compacts  begin  to  expire. 

Outside  the  context  of  Indian  gaming,  the  regulation  of 
gambling  has  historically  been  one  of  regulation  or  prohibition  on 
a  state-by-state  basis.  While  the  states  agree  about  many  Indian 
gaming  issues,  we  confront  different  public  policy  issues. 

The  choice  for  Wisconsin,  as  for  many  other  states,  was  a 
pragmatic  one:  whether  to  exercise  its  Eleventh  Amendment  right  of 
sovereign  immunity,  effectively  removing  the  state  from  an 
important  role  in  regulating  gaming  ox  to  negotiate  a  compact  that 
ensures  a  state  role.   As  the  Comaittee  Chair  and  members  are 
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aware,  the  State  of  Wisconsin  reached  compacts  with  all  eleven 
tribes  and  bands  within  our  boundaries.  The  tribes  and  the  state 
have  developed  a  productive  working  relationship  which  continues  to 
ensure  the  integrity  of  gaming  which  occurs  on  Indian  land  to  the 
benefit  of  the  tribes  and  their  customers.  I  am  committed  to 
continuing  and  fostering  a  cooperative  relationship. 

The  tribal -state  compacts  in  Wisconsin  will  expire  at 
different  times,  beginning  in  1998.  Since  the  compacts  were  first 
entered  into  about  five  years  ago,  there  has  been  a  significant 
amendment  to  the  Wisconsin  Constitution  that  limits  gaming  in  our 
state  to  bingo,  state- licensed  raffles,  the  current  state-operated 
lottery  and  pari-mutuel  on-track  betting.  Consequently,  even 
without  the  uncertainty  fostered  by  the  Seminole  decision,  there 
would  have  been  many  contentious  issues  in  Wisconsin  about  whether 
the  3tate  can  and  should  renew  the  compacts  and  about  the 
appropriate  parameters  for  the  renegotiation  of  new  or  extended 
compacts.  While  the  Seminole  decision  is  welcome  for  its 
reaffirmation  of  the  states'  Eleventh  Amendment  rights,  it 
complicates  the  legal  and  policy  issues  of  Indian  gamine,  regulation 
even  further  and  only  increases  the  need  for  Congressional  action. 

I  welcome  the  invitation  to  speak  today  as  you  consider 
Congress's  response  to  Seminole  because,  in  my  view,  Conor ea a  is 
the  only  body  which  has  the  power  to  fashion  a  complete  rMn'1'lY  feQ 
the  current  Issues  surrounding  IGRA.  There  are  three  key  areas  of 
priority  compelling  Congress'  attention.  First,  Congress  should 
more  clearly  define  the  scope  of  gambling  on  Indian  lands.  Second, 
uniform  minimum  regulatory  standards  for  the  Indian  gaming  industry 
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are  needed.  A  few  examples:  background  checks  on  operators  and 
employes;  technical  standards  for  gaming  machines  and  equipment; 
and  standards  for  verification  and  auditing  of  gaming  procedures. 
Third,  Congress  needs  to  assure  that  states  can  maintain  their 
ability  to  participate  in  the  regulation  of  Indian  gaming,  if  they 
choose . 

with  that  said,  let  me  step  back  to  reflect  on  how  the 
Seminole  decision  affects  what  I  have  consistently  recommended 
Congress  do.  There  needs  to  be  an  appropriate  recognition  and 
balance  between  a  state's  historic  right  to  regulate  gaming  within 
its  boundaries  and  its  long-standing  Eleventh  Amendment  rights. 
The  Seminole  decision  does  not  invalidate  the  entire  IGRA;  Class 
III  gaming  on  Indian  lands  remains  a  crime  in  the  absence  of  a 
valid  compact  with  a  state.  There  would  be  serious  consequences  if 
gaming  were  to  occur  without  a  compact  or  any  state  regulatory 
role,  as  some  suggest  is  the  possible  consequence  of  the  Eleventh 
Circuit's  remedy.  This  comes  at  a  time  when  I  and  others  are 
already  deeply  concerned  about  the  inadequate  level  of  resources 
that  exist  for  states  and  the  federal  government  to  enforce  what 
gaming  regulation  exists  at  the  present  time. 

In  the  few  short  weeks  since  Seminole  was  decided,  we  have 
seen  a  wide  divergence  of  opinion  on  what  the  case  means.  For 
example,  the  high  court  did  not  address  that  part  of  the  Eleventh 
Circuit's  decision  which  purports  to  give  the  Secretary  of  Interior 
the  authority  under  IGRA  to  prescribe  regulations  under  which 
gaming  may  occur  on  Indian  land.  However,  many  disagree  with  that 
judicially-created  remedy,  believing  that  IGRA  grant6  the  Secretary 
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such  authority  only  after  a  federal  court  has  found  that  a  state 
has  acted  in  "bad  faith"  in  negotiating  with  a  tribe  --a  finding 
arguably  not  possible  where  a  state  has  invoked  its  Eleventh 
Amendment  immunity  in  a  lawsuit. 

In  short,  the  questions  and  uncertainty  raised  bv  flm^aiA 
only  reinforce  the  need  for  Congress  to  resolve  the  critical  policy 
choices  before  m  a,u, 

We  are  aware  of  the  Secretary's  recent  announcement  that  he 
intends  to  invite  public  comment  on  what  authority  he  has  under 
IORA  and  how  he  might  use  the  rulemaking  process  to  resolve  those 
outstanding  issues  created  by  the  Seminole  decision.  I  plan  to 
file  comments  with  the  Secretary  after  reviewing  whatever  proposal 
is  put  forward  in  that  public  process.  It  would  be  premature  for 
me  to  comment  further  here;  however,  we  seriously  question  whether 
the  Secretary  has  the  power  to  impose  any  procedures  without  a 
court  finding  of  "bad  faith"  by  a  state,  as  anticipated  by  IGRA. 
The  question  of  the  extent  of  the  Secretary's  authority  is 
precisely  one  of  those  key  policy  questions  that  Congress  ought  to 
decide. 

I  support  the  proposal  of  Senators  Simon  and  Lugar  that  calls 
for  a  two-year  study  by  a  National  Gambling  Impact  Study  Commission 
with  an  appropriately  broad  and  thorough  charge  of  studying  the 
effects  of  gambling  nationwide.  However,  given  the  immediate 
situation  that  the  states  find  themselves  in  with  respect  to  the 
narrower,  but  important  issue,  of  Indian  gaming,  I  believe  it  is 
crucial  that  Congress  not  delay  its  deliberations  on  specific 
issues  until  such  a  commission  study  is  completed. 
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If  we  must  have  Indian  gaming,  it  must  be  strictly  controlled. 
Indian  gaming  --  like  all  forme  of  gambling  --  cannot  be 
overregulated.  Before  the  Seminole  decision  was  issued,  I  was 
concerned  about  the  lack  of  basic  national  standards  for  regulating 
Indian  gaming.   Now  the  need  for  those  standards  is  even  greater. 

I  pledge  my  cooperation  in  continuing  the  process  this 
Committee  has  already  wisely  begun  with  its  deliberations  on 
possible  amendments  to  IGRA.  As  you  know,  I  have  testified  before 
your  Committee  and  others  and  have  offered  suggestions  consistently 
over  the  past  years,  including  on  S.  487,  both  as  Attorney  General 
of  Wisconsin  and  as  chair  of  the  Indian  Gaming  Working  Group  of  the 
National  Association  of  Attorneys  General.  The  federal,  state,  and 
tribal  governments  can  only  benefit  from  an  open,  mutual  dialogue 
about  both  the  legal  and  policy  choices  that  lie  before  us  all. 
Your  deliberations  today  aid  that  dialogue  constructively. 

I  look  forward  to  continuing  to  work  with  you  and  other 
members  of  Congress  on  this  important  issue.  I  would  be  happy  to 
answer  any  questions  you  may  have. 
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STATE  OF  WISCONSIN 
DEPARTMENT  OF  JUSTICE 


JAMES  E.  DOYIE  114  East  Stale  Caprtol 

ATTORNEY  GENERAL  May     ^4'      1yy°  P.O.  Box  78S7 


Burneatta  L.  Bridge 
Deputy  Attorney  General 


Madnon,  Wl    S3707-78S7 
608/266-1221 


The  Honorable  John  McCain 

Chairman 

Committee  on  Indian  Affairs 

Unites  States  Senate 

Washington,  D.C.   20510-6450 

Dear  Senator  McCain: 

Once  again,  I  wish  to  thank  you  for  soliciting  my  input  on  the 
vital  issues  facing  your  committee  in  the  wake  of  the  Seminole 
decision.1  In  addition,  I  welcome  the  opportunity  to  answer  the 
questions  you  pose  in  your  May  14,  1996,  letter  to  me  regarding  my 
testimony  at  your  May  9,  1996,  hearing.  Below  are  my  answers  to 
the  specific  questions  posed: 

1)  Your  testimony  at  page  2  raises  the  unwelcome 
specter  of  "the  spread  of  wide-open,  unregulated  gambling 
on  Indian  lands"  as  a  result  of  Seminole.  Is  it  your 
view  that  the  Indian  tribes  seek  unregulated  gaming?  Or 
that  they  seek  to  be  regulated  only  by  tribal  and  Federal 
authorities? 

The  threat  of  "wide-open,  unregulated  gambling"  does  not  come 
from  gaming  conducted  pursuant  to  IGRA,  but  from  illegal  Class  III 
gaming  which  tribes  may  conduct  (and  are  conducting  in  many  places 
throughout  the  country)  in  the  absence  of  any  compact  at  all.  If 
Seminole  does  indeed  stall  compact  negotiations  nationwide,  it  is 
possible  that  some  tribes,  under  extraordinary  fiscal  pressures, 
and  asserting  pre -IGRA  rights  under  Cabazon,  may  proceed  with  Class 
III  gaming  operations  prior  to  reaching  any  conclusion  to  compact 
negotiations  and  in  the  absence  of  any  "procedures"  which  the 
Secretary  of  the  Interior  may  promulgate. 

2)  Is  it  your  view  that  a  change  in  State  law 
regulating  non- Indian  gaming  during  the  term  of,  say  a 
five-year  compact,  gives  that  State  a  legal  basis  under 
Cabazon  to  insist  on  the  new  State  limitations  being 
placed  in  any  subsequent  Tribal-State  Compacts? 


'Seminole  Tribe  of  Florida  v.  State  of  Florida.  116  S.Ct.  1114 
[1996)  . 
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Yes,  if  a  new  compact  is  being  negotiated  after  the  expiration 
of  a  previous  one,  it  is  treated  the  same  under  IGRA  as  if  this 
were  the  first  compact  negotiated  between  the  parties.  The  state 
law  which  is  current  at  the  time  of  the  negotiation  applies.  I  was 
asked  this  question  when  Wisconsin  was  considering  a  constitutional 
amendment  to  prohibit  further  expansion  of  gambling  within  the 
state,  and  I  made  this  view  clear  at  that  time. 

3)  I  note  that  you  say  you  are  hesitant  to  comment  on 
the  authority  of  the  Secretary  to  issue  compact 
procedures,  but  at  the  same  time  you  go  on  to  seriously 
question  that  authority  and  to  urge  the  Congress  to 
"decide"  the  matter.  Precisely  how  would  you  have 
Congress  resolve  this  issue?  And  why  do  you  believe 
Congress  is  better  equipped  to  do  so  than  is  the 
Secretary  of  the  Interior? 

Congress  should  fashion  a  tribal-state  compact  negotiation 
process  which  avoids  the  eleventh  amendment  difficulties  addressed 
in  Seminole .  The  only  real  requirement  to  "fix"  the  "Seminole 
problem"  is  that,  when  compact  negotiations  break  down,  some 
enforcement  procedure  is  in  place  which  does  not  force  the  states 
to  submit  to  the  jurisdiction  of  the  federal  courts  against  their 
will.  This  may  force  the  states  to  choose  whether  they  do,  indeed, 
want  to  have  a  role  in  the  regulation  of  Indian  gaming  which  occurs 
within  their  own  borders. 

Congress  is  better  equipped  to  fashion  this  remedy  than  the 
Secretary  because  Congress  has  the  power  to  make  law.  The 
Secretary  does  not  have  the  power  to  change  existing  law,  and  the 
law  currently  does  not  allow  him  to  impose  procedures  for  gaming  on 
Indian  lands  in  the  absence  of  specific  findings  by  a  federal 
court . 

4)  What  specific  procedures  would  you  propose  be 
employed  to  resolve  the  ongoing  disputes  regarding  scope 
of  gaming  and  other  issues  causing  an  impasse  in 
State-Tribal  negotiations? 

The  question  of  the  types  of  gaming  "permitted"  within  a  state 
has  been  the  single  most  contentious  issue  in  tribal-state  compact 
negotiations  throughout  the  country.  More  compact  negotiations 
have  broken  down  over  this  single  issue  than  over  any  other  issue. 
If  Congress  can  fashion  a  resolution  to  this  issue,  there  will 
probably  be  a  dramatic  decrease  in  the  litigation  under  IGRA,  and 
the  impact  of  the  eleventh  and  tenth  amendment  immunities  will  be 
greatly  lessened. 
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Scope  of  gaming  in  IGRA  should  be  more  clearly  defined  than  by 
simply  using  the  word  "permitted"  without  further  explanation. 
Subcategories  of  games  within  the  term  "Class  III"  or  some  other 
specific  guidance  for  determining  what  type  of  gaming  is 
"permitted"  in  a  state  would  be  appropriate.  Included  within  this 
consideration  must  be  the  relationship  of  specific  state 
regulations  on  gaming  to  the  regulations  negotiable  in  a  compact. 
At  a  minimum,  there  should  be  minimal  regulatory  standards  to  which 
all  tribes  must  adhere.  Whatever  resolution  is  proposed,  there 
should  be  a  method  to  achieve  a  resolution  without  requiring  that 
the  entire  compact  negotiation  process  be  halted,  and  without 
waiting  for  the  entire  process  to  become  corrupted  by  an  honest 
disagreement  over  this  single  issue. 

5)  Some  of  the  existing  Tribal-State  compacts  are  for 
a  fixed  term  of  years  that  will  expire  in  the  near 
future.  How  will  the  Seminole  case  affect  negotiations 
on  successor  compacts?  Although  it  now  applies  only 
within  the  9th  Circuit,  how  might  the  Rumsey  decision 
affect  negotiations  on  successor  compacts? 

As  I  said  in  answer  to  question  2)  above,  negotiations  for 
successor  compacts  must  follow  the  same  rules  as  negotiations  for 
brand  new  compacts.  The  parties  to  such  negotiations  must  address 
the  current  public  policy  of  a  state,  not  the  state's  public  policy 
as  it  existed  at  an  earlier  time.  In  addition  to  the  question  of 
interpreting  the  appropriate  scope  of  gaming  in  a  compact,  the 
potential  disagreement  over  the  effect  on  changes  in  state  law  will 
be  another  roadblock  to  successful  compact  negotiations  which  is 
complicated  by  Seminole's  effect  on  the  remedial  provisions 
contained  within  IGRA. 

As  to  the  Rumsev  decision,  I  believe  it  is  a  very  careful 
reading  of  the  intent  of  IGRA,  including  the  meaning  of  IGRA's 
references  to  Cabazon.  Since  the  9th  Circuit  is  the  highest  court 
in  the  nation  to  have  addressed  IGRA's  scope  of  gaming  issue,  the 
decision's  well-reasoned  conclusion  may  well  be  adopted  by  other 
circuits  in  cases  about  scope  of  gaming  issues.  Again,  however,  no 
court  will  even  be  addressing  this  issue  if  a  state  chooses  to 
assert  its  eleventh  amendment  immunity. 

6)  On  the  other  hand,  some  of  the  existing  compacts 
have  no  expiration  date.  Would  the  Seminole  and  Rumsev 
cases  affect  these  agreements? 

Seminole  and  Rumsev  only  address  issues  which  are  encountered 
during  the  compact  negotiation  process.  If  compacts  are  never 
renegotiated,  these  decisions  will  have  no  effect. 
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Question  submitted  by  Senator  Reid 

1)  You  indicated  an  enhanced  role  for  the  Secretary  was 
not  contemplated  by  IGRA.  What  are  some  of  the  problems 
you  would  face  if  the  Secretary  were  to  assume  such  a 
role? 

If  the  Secretary  were  to  implement  procedures  in  the  event  of 
an  eleventh  amendment  dismissal  under  section  2710 (d) ,  any  gaming 
that  occurred  would  be  outside  the  scope  of  IGRA  and  not  pursuant 
to  a  compact.  Therefore,  it  would  be  illegal  gambling.  In 
addition,  IGRA  would  specifically  provide  that  the  state  would  have 
no  enforcement  authority  over  that  activity,  even  though  Wisconsin, 
being  a  P.L.  280  state,  enforces  its  other  criminal  laws  on  all 
Indian  lands  within  our  state,  with  the  exception  of  the  Menominee 
reservation.  States  would  be  dependent  upon  federal  authorities  to 
enforce  state  law,  which  has  not  been  successful  in  the  past  in  our 
state  or  others. 

Questions  submitted  by  Senator  Wellstone 

1)  Do  you  believe  that  tribal  gaming  has  an  overall 
beneficial  impact  on  welfare,  unemployment,  and  rural 
economic  development  for  both  the  tribes  and  the 
surrounding  communities  in  your  State? 

Tribal  gaming  has  increased  cash  flow  for  some  tribes.  This 
does  not  necessarily  mean  that  tribal  gaming  has  had  an  overall 
beneficial  impact.  It  is  also  important  to  note  that  increased 
cash  flow  is  not  evenly  distributed  among  the  tribes. 

The  effects  of  gambling  are  unclear  and  disputed.  To  date 
there  has  been  no  comprehensive  study  of  all  impacts  resulting  from 
tribal  gaming  activities.  Most  specifically,  the  overall  effects 
on  neighboring  communities  are  not  clear.  Besides  increased 
employment,  tribal  gaming  has  had  a  number  of  other  fiscal  impacts 
on  states  and  local  communities,  such  as  increased  service  demands, 
infrastructure  costs  and  diversion  of  disposable  income  from  other 
area  businesses. 

2)  Some  of  my  friends  in  Indian  country  perceive  this 
as  an  issue  of  the  States  wanting  to  have  their  cake  and 
eat  it  too  with  reference  to  Indian  gaming- -they  argue 
that  it  was  the  States  who  demanded  a  role  in  the 
compacting  process,  and  yet  it  is  now  some  States  that 
are  refusing  to  come  to  the  table  to  negotiate  compacts 
in  good  faith  with  the  tribes.  How  would  you  address 
this  issue? 
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As  I  stated  earlier,  states  have  been  forced  to  choose  whether 
they  want  to  waive  their  eleventh  amendment  immunity  in  order  to 
participate  in  the  federal  courts'  decision-making  process,  or 
fight  tooth-and-nail  on  every  issue,  including  the  immunity  issue, 
which  has  implications  far  beyond  those  related  solely  to  Indian 
gaming.  Because  IGRA  does  not  anticipate  such  a  waiver,  there  is 
no  clear  alternative  for  states  to  weigh  when  considering  whether 
to  assert  the  immunities  discussed  in  Seminole . 

Because  we  wanted  a  clearly-defined  role  in  the  regulation  of 
Indian  gaming  within  our  borders,  Wisconsin  did  not  assert  the 
eleventh  amendment  or  tenth  amendment  immunity  arguments  in  our 
prior  litigation  under  IGRA,  instead  submitting  ourselves  to  the 
authority  of  the  federal  court.  Many  states,  when  confronted  with 
a  clear  option,  do  want  a  role  in  the  regulation  of  Indian  gaming, 
but  IGRA  provided  an  imperfect  remedy  upon  the  breakdown  of  the 
compact  negotiation  process.  The  price  for  that  right  to 
participate  under  IGRA,  submission  to  a  private  suit  in  federal 
courts,  was  too  high  for  some  states,  and  those  individual  states 
chose  to  assert  their  immunities  in  litigation  under  the  act. 

Once  again,  I  thank  you  for  the  opportunity  to  clarify  my 
views  on  these  critical  questions.  If  you  wish  further 
clarification  or  assistance  in  any  manner,  please  do  not  hesitate 
to  contact  my  office  again. 


JED:ARK:kh 


Sincerely, 


/yames  E.  Doyl%/ 
L^Attorney  General 
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COMMENTS  OF  SPECIAL  ASSISTANT  ATTORNEY  GENERAL  THOMAS  F.  GEDE 

OFFICE  OF  THE  ATTORNEY  GENERAL 

STATE  OF  CALIFORNIA 

TO  THE  COMMITTEE  ON  INDIAN  AFFAIRS 

UNITED  STATES  SENATE 

MAY  9,  1996 

Chairman  and  Members  of  the  Committee: 

My  name  is  Tom  Gede.  I  am  a  Special  Assistant  Attorney  General  on  the  executive 
staff  of  California  Attorney  General  Daniel  E.  Lungren.  I  appear  at  the  invitation  of 
Chairman  McCain  and  represent  Attorney  General  Lungren  today.  One  of  my 
responsibilities  for  the  Attorney  General  is  to  advise  him  on  Indian  gaming  matters  and  to 
act  as  counsel  where  needed.  In  1993,  I  served  as  one  of  the  state  negotiators  working  with 
tribal  attorneys  and  representatives  to  assist  then-Chairman  Inouye  and  the  Committee 
develop  a  package  of  consensus  amendments  to  the  Indian  Gaming  Regulatory  Act,  or 
IGRA.  25  U.S.C.  2701,  et  seq.  &  18  U.S.C.  1166-68.  While  that  intense  effort  ultimately 
did  not  succeed,  the  process  undoubtedly  assisted  the  Committee  in  understanding  the 
respective  positions  of  the  states  and  the  tribes.  Additionally,  I  served  as  counsel  of  record 
in  the  United  States  Supreme  Court  for  31  amici  states  in  Seminole  Tribe  of  Florida  v.  State 

of  Florida,  517  U.S. (1996),  and  for  many  of  these  states  in  similar  petitions  before 

that  Court  and  in  the  Courts  of  Appeals,  asserting  the  Eleventh  Amendment  jurisdictional 
bar  to  suits  against  unconsenting  states  under  IGRA. 

California  consistently  has  viewed  Seminole  and  the  other  Eleventh  Amendment 
cases  leading  up  to  Seminole  as  having  more  to  do  with  federalism  than  with  Indians  or 
gambling.  California,  for  example,  was  one  state  that  did  not  raise  the  Eleventh 
Amendment  as  a  defense  to  a  so-called  "bad-faith"  claim  relating  to  negotiations  for  a  tribal- 
state  class  HI  gaming  compact.  In  fact,  the  state  expressly  waived  its  sovereign  immunity 
for  the  limited  purpose  of  obtaining  declaratory  relief  in  the  federal  court.  By  stipulation, 
the  state  submitted  to  suit  by  seventeen  tribes  in  Rumsey  Indian  Rancheria  of  Wintun 
Indians  v.  Wilson,  41  F.3d  421  (9th  Cir.  1994) ,  petition  for  rehearing  pending,  in  order  to 
allow  the  federal  court  to  determine  the  applicable  scope  of  gaming  for  tribal-state 
negotiations.  Of  course,  the  state  expressly  reserved  its  right  to  assert  the  Eleventh 
Amendment  in  matters  beyond  the  declaratory  relief  and  in  other  cases. 

Ultimately,  the  preservation  of  the  state's  sovereign  immunity  goes  to  state  interests 
significantly  beyond  Indian  gaming.  In  fact,  I  also  served  as  counsel  of  record  for  all  49 
states  supporting  Ohio  in  the  Merchants  Grain  case,  No.  95-561,  reversed  and  remanded 
Apr.  15,  1996,  in  light  of  Seminole  Tribe  v.  Florida,  challenging  Congress'  reliance  on  the 
bankrcupty  clause  in  Article  I  of  the  United  States  Constitution  to  subject  states  to  suit  in 
federal  court  by  citizens  in  bankruptcy  cases.  There,  we  asserted  precisely  the  same 
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argument  we  raised  in  Seminole,  namely  that  Article  I  does  not  give  power  to  the  federal 
Congress  to  abrogate  state  sovereign  immunity.   That  view  was  vindicated  in  the  Court's 
March  27,  1996  decision  in  Seminole,  and  by  its  overturning  of  the  1989  decision  in 
Pennsylvania  v.  Union  Gas,  491  U.S.  1.  The  Seminole  decision  reflects  a  fundamental 
understanding  that  our  nation  is  a  partnership  between  the  federal  government  and  the 
states.  As  Attorney  General  Lungren  announced  on  the  date  of  the  decision,  it  realigned 
the  relationship  between  the  federal  and  state  governments,  adjusting  the  balance  of  power 
more  toward  the  states.  The  decision  reaffirmed  the  principles  underlying  our  system  of 
federalism  —  where  the  states  retain  those  sovereign  police  powers  not  given  over  to  the 
federal  government  and  where  the  federal  government  is  properly  understood  to  have 
limited  and  enumerated  powers,  even  if  those  powers  are  significant. 

Notwithstanding  the  momentous  impact  of  the  Court's  decision  in  a  broad  spectrum 
of  issues  and  cases,  it  cannot  be  overlooked  that  the  Seminole  and  related  cases  originated 
from  ongoing  disputes  over  the  scope  of  gaming  under  IGRA.  Certain  states  only  raised 
the  jurisdictional  bar  of  the  Eleventh  Amendment  when  faced  with  the  tribal  demands  for 
casino  gaming  and  the  prospect  that  the  federal  courts,  following  the  district  court  decisions 
in  Lac  du  Flambeau,  743  F.Supp.  645  (W.D.  Wis.  1990);  770  F.Supp.  480  (W.D.  Wis. 
1991)  and  Sycuan  v.  Roache,  788  F.  Supp.  1498  (S.D.  Cal.  1994),  would  find  the  states  in 
bad  faith.  Those  two  district  court  decisions,  while  essentially  repudiated  by  Courts  of 
Appeals,  set  into  motion  an  unfortunate  and  treacherous  detour  in  the  road  implementing 
IGRA.  For  example,  the  district  court  in  Sycuan  ruled  that  California's  criminal  prohibition 
of  slot  machines  and  gambling  devices  was  civil/regulatory  because  California  permits  and 
encourages  other,  though  unrelated,  forms  of  class  III  gaming.  It  was  precisely  this  kind  of 
ruling  which  shocked  the  states  and  led  to  the  raising  of  jurisdictional  defenses. 
Fortunately,  the  Courts  of  Appeal,  in  Cheyenne  River  Sioux  v.  South  Dakota,  Rumsey 
Rancheria  v.  Wilson,  Coeur  d'Alene  Tribe  v.  Idaho,  and  Sycuan  Band  v.  Roache,  since 
have  recognized  that  IGRA  contemplated  tribal-state  negotiations  for  specific  gaming 
activities  permitted  by  a  state  and  not  for  those  games,  albeit  similar  games,  criminally 
prohibited  by  a  state.  These  courts  now  have  rejected  the  notion  that  class  III  gaming 
negotiations  are  governed  by  a  rationale,  derived  from  California  v.  Cabazon,  480  U.S. 
202  (1987),  that  the  courts  look  to  the  "general  public  policy"  of  a  state  towards  "gaming  in 
general"  to  determine  what  gaming  the  state  must  negotiate  in  a  tribal-state  compact. 
Instead,  IGRA  requires  negotiations  only  for  those  specific  gaming  activities  permitted  by 
the  state.  California  is  concerned  that  these  most  recent  decisions  will  simply  be  moot  if 
tribes  are  encouraged  to  by-pass  IGRA,  ignore  state  and  federal  criminal  law  and  conduct 
casino  gaming  activities  without  compacts  in  states  that  criminally  prohibit  these  forms  of 
gaming. 

It  is  our  view  that  Seminole  did  not  invalidate  any  portion  of  IGRA,  but  that  it  left 
the  Act  intact,  including,  among  other  things,  those  provisions  in  18  U.S.C.  section  1166 
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that  incorporate  state  gambling  laws  into  federal  law,  and  the  secretarial  procedures  already 
in  place  when  states  consent  to  suit  and  the  federal  court  process.  Seminole  does,  however, 
remove  the  federal  court  process  used  to  compel  negotiations  or  to  appoint  a  mediator, 
whenever  a  state  does  not  consent  to  suit  in  federal  court  under  the  Eleventh  Amendment. 
Even  in  the  absence  of  this  process,  it  is  our  view  that  most  states  are  willing  to  sit  down 
and  work  out  the  outstanding  issues.  Again,  jurisdictional  defenses,  such  as  the  Eleventh 
Amendment,  were  not  raised  until  tribes  demanded  casino  gaming  where  it  was  prohibited 
—  criminally,  and  in  some  cases,  constitutionally,  in  those  states. 

On  April  18,  1996,  the  Secretary  of  Interior  announced  his  intention  to  issue  an 
Advanced  Notice  of  Proposed  Rulemaking  on  the  question  of  the  authority  of  the 
Department  to  authorize  class  III  gaming  in  those  cases  where  a  state  raises  an  Eleventh 
Amendment  defense  to  a  judicial  enforcement  action  under  IGRA.  California  views  any 
assumption  of  such  secretarial  authority,  without  congressional  authorization,  as  contrary  to 
law,  unwarranted,  unwise  and  highly  provocative.  First,  it  is  not  contemplated  by  IGRA. 
Following  the  decision  in  California  v.  Cabazon,  Congress  occupied  the  field  of  Indian 
gaming  with  a  comprehensive  statute.  Significantly,  under  the  federal  court  process  in  the 
current  Act,  the  Secretary  of  Interior  only  has  authority  to  prescribe  procedures  which  are 
"consistent  with  the  proposed  compact  selected  by  the  mediator."  25  U.S.C. 
27 1 0(d)  (7)  (B)  (vii)  (I) .  Congress  never  empowered  the  Secretary  independently,  at  the 
request  of  a  tribe,  to  adjudicate  or  mediate  disputes  in  the  negotiations  between  the  tribe  and 
the  state.  Second,  it  would  be  unwise  public  policy  for  the  Secretary  to  assume  such 
powers,  as  it  would  invite  tribes  to  sue  states  as  soon  as  possible  in  negotiations,  over  any 
minor  dispute,  provoke  the  state  to  raise  a  jurisdictional  bar  and  then  show  up  at  the 
Secretary's  doorstep.  Third,  how  is  the  Secretary  to  adjudicate  disputes  between  sovereign 
states  and  sovereign  tribes?  Will  the  Secretary  have  quasi-judicial  powers  to  determine  who 
is  in  good  or  bad  faith  in  the  negotiations  mandated  by  IGRA?  How  can  the  Secretary 
properly  adjudicate  or  mediate  between  two  parties  when  the  Secretary  has  a  trust 
responsibility  to  further  the  interests  of  one  party  —  the  Indian  tribe?  Or  should  the 
Secretary  assume  that  the  raising  of  the  Eleventh  Amendment  bar  disqualifies  a  state  from 
appearing  before  the  Secretary,  allowing  the  Secretary  to  freely  ignore  the  state  and 
prescribe  the  Indian  gaming  procedures  for  tribes  within  the  state  without  any  input, 
consultation  or  agreement  from  the  state.  As  Indian  gaming  is  an  activity  which  heavily 
impacts  the  non-Indian  community  in  each  state,  which  employs  and  solicits  the  non-Indian 
citizens  of  the  states  to  engage  in  the  gaming  activity,  and  which  is,  in  fact,  virtually 
dependent  upon  the  non-Indian  community  of  a  state  to  survive  —  it  would  be  highly 
inappropriate  for  the  Secretary  to  assume  such  a  power.  It  would  offend  the  principles  of 
federalism  and  show  great  disrespect  for  the  Governors  and  the  citizens  of  the  states  were 
this  ever  to  occur. 

Additionally,  while  the  Seminole  court  did  not  directly  review  the  question  of 
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whether  the  tribe  could  go  straight  to  the  Secretary  when  an  unconsenting  state  raises  the 
Eleventh  Amendment,  it  effectively  answered  the  question  when  it  addressed  whether  the 
Court  was  free  to  rewrite  the  statute  to  allow  suits  against  state  officials  under  the  Ex  parte 
Young  exception.  The  Court  noted:  "Nor  are  we  free  to  rewrite  the  statutory  scheme  in 
order  to  approximate  what  we  think  Congress  might  have  wanted  had  it  known  that  sec. 
2710(d)(7)  was  beyond  its  authority.  If  that  effort  is  to  be  made,  it  should  be  made  by 
Congress  and  not  by  the  federal  courts."  Slip  op.  At  31.  For  the  same  reason,  it  is  for  the 
Congress,  not  the  Secretary,  to  redesign  any  remedial  scheme  following  Seminole. 

If  Congress  is  to  amend  IGRA,  it  should  not  do  so  solely  to  provide  for  an  alternate 
remedial  scheme,  such  as  a  secretarial  by-pass  for  tribes  when  the  state  refuses  to  consent  to 
suit  in  federal  court.  When  we  negotiated  in  1993  for  legislative  clarifications  to  IGRA,  the 
states  were  willing  to  discuss  a  by-pass  procedure  to  apply  when  negotiations  broke  down, 
but  any  such  procedure  had  to  be  tied  to  a  clarification  of  the  scope  of  gaming,  a  consistent 
demand  of  the  states  and  Governors  from  the  beginning.    Especially  now,  California  views 
it  as  imperative  that  any  legislative  by-pass  scheme  provide  for  absolute  strict  adherence  to 
state  gambling  laws.  If  tribal-state  negotiations  are  to  be  effective,  there  must  be  incentives 
for  both  sides  to  remain  at  the  table  and  not  fly  off  to  federal  court  or  the  Secretary. 
Furthermore,  if  the  matter  does  go  to  the  Secretary,  California  will  not  tolerate  the 
Secretary  de-criminalizing  activity  inside  the  boundaries  of  the  state  which  the  citizens  of 
the  state  make  criminal.  Consequently,  strict  adherence  to  state  gaming  laws  is  the  sine  qua 
non  of  any  proposed  legislative  by-pass  remedy. 

This  is  doubly  important  for  another  reason.  There  must  be  incentives  for  tribes  to 
cease  conducting  illegal  class  HI  gaming  activities  without  compacts,  which  activities  are 
prohibited  in  the  state  in  the  first  place.  Today,  May  9,  the  California  Supreme  Court  is 
hearing  argument  in  Western  Telcon,  Inc.  v.  California  State  Lottery,  No.  S048618,  where 
the  Court  will  hear  whether  the  state's  lottery  act  permits  banking  games  and  slot  machines 
which  are  otherwise  categorically  and  criminally  prohibited  by  California  law.  While  this 
case  may  clarify  claims  made  by  tribes  that  the  state  lottery  somehow  opens  the  door  for 
non-lottery  casino  gambling  in  California,  it  is  unfortunate  that  we  must  litigate,  state-by- 
state,  over  the  scope  of  gaming.  Congress  certainly  could  not  have  contemplated  that  this 
would  be  the  result  of  the  passage  of  IGRA.  California  is  confident  that  its  long-standing 
prohibitions  of  non-lottery  casino-style  gaming  were  not  repealed  "by  implication"  when 
Californians  approved  of  a  state-operated  lottery  and  simultaneously  amended  the  state 
constitution  to  prohibit  casinos. 

The  Indian  gaming  problem  in  California  revolves  around  the  fact  that  as  many  as 
twenty-five  California  Indian  tribes,  declining  to  await  the  conclusion  of  the  Ramsey 
litigation  that  they  themselves  brought,  simply  "jumped  the  gun"  on  the  law  and  commenced 
conducting  class  III  casino-style  banking  and  slot  machine  gaming  operations  without  the 
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benefit  of  a  tribal-state  compact  and  in  violation  of  federal  and  state  prohibitions  on  this 
kind  of  gambling  activity.  That  the  California  Supreme  Court  has  not  heretofore  decided 
the  question  before  it  in  Western  Telcon  is  immaterial  to  the  fact  that  the  tribes  are  operating 
slot  machines  and  banking  games  illegally  without  a  compact.  We  estimate  more  than  8000 
illegal  slot  machines  and  video  gambling  devices  are  now  in  operation  throughout  the  state 
on  Indian  lands.  As  Attorney  General  Lungren  has  pleaded  with  Attorney  General  Reno, 
the  situation  in  California  has  simply  become  intolerable. 

California  is  unable  to  enforce  its  own  state  criminal  prohibitions  directly  against 
these  activities;  this  responsibility  is  vested  exclusively  in  the  United  States.   18  U.S.C. 
1166(d);  Sycuan  Band  of  Mission  Indians  v.  Roache,  54  F.3d  535  (1995).  Negotiations  in 
California  for  class  in  lottery-style  gaming  ceased  when  tribes  began  slot  machine  and  other 
casino  gaming  operations  that  are  illegal  under  both  state  and  federal  law.  The  operations 
violate  not  only  IGRA's  section  1166(a),  but  also  the  federal  Johnson  Act,  15  U.S.C.  § 
1175,  64  Stat.  1135.  and  the  Organized  Crime  Control  Act  ("OCCA"),  18  U.S.C.  1955. 
The  Johnson  Act  is  waived  only  where  a  tribal-state  compact  has  been  entered  into  for  such 
devices  and  only  in  a  State  "in  which  gambling  devices  are  legal,  ..."  25  U.S.C. 
2710(d)(6).  See  Citizen  Band  Potawatomi  Indian  Tribe  of  Oklahoma  v.  Green,  995  F.  2d 
179  ( 10th  Cir.  1993  ),  affg  Citizen  Band  Potawatomi  Indian  Tribe  of  Oklahoma  v.  Heaton 
(W.D.  Okla.  Feb.  2,  1993),  Slip  Op.  No.  CIV-92-2095-W.  More  recently,  the  Ninth 
Circuit  Court  of  Appeals  has  confirmed  the  authority  of  the  United  States  Attorneys  to 
prosecute  unlawful  operation  of  slot  machines  under  the  OCCA,  and  in  so  doing,  it  rejected 
the  notion  that  the  generalized  "public  policy"  test  in  California  v.  Cabazon,  is  enshrined  in 

IGRA.  United  States  v.  E.C.  Investments,  Inc., F.3d (Feb.  27,  1996),  1996  WL 

80454.  The  Ninth  Circuit  panel  noted  that  games  criminally  prohibited  by  the  state  are  not 
the  subject  of  a  tribal-state  compact,  and  the  court  further  noted  that  California  criminally 
prohibits  slot  machines  and  video  gambling  devices,  thereby  making  their  operation  the 
subject  of federal  criminal  action  under  the  OCCA.  Needless  to  say,  the  operation  of  the 
devices  has  violated  the  federal  Johnson  Act  from  the  beginning. 

California  is  accused  by  the  California  gaming  tribes  of  hypocrisy  and  wilful  failure 
to  negotiate.  The  charges  are  unacceptable.  California  was  the  first  state  to  enter  into  a 
tribal-state  class  HI  gaming  compact;  it  now  has  five  class  DI  tribal-state  compacts  with 
tribes  for  simulcast  or  "off-track"  pari-mutuel  wagering  on  the  results  of  horse  racing,  a 
gaming  activity  which  is  permitted  in  California.  When  demands  for  non-lottery  gaining 
were  thrust  at  the  state  by  tribes  already  employing  slot  machines,  the  state  proposed  a 
creative,  non-confrontational  means  to  address  the  problem,  submitting  to  suit  in  federal 
court  for  declaratory  relief  on  the  scope  of  gaming  question.  The  state  waived  its  Eleventh 
Amendment  immunity  for  this  purpose.  It  was  California  that  was  rebuffed  in  this  dispute 
over  slot  machines.    And  the  evidence  is  apparent  in  the  thousands  of  gambling  devices  in 
use  in  Indian  casinos  throughout  the  state. 
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Attorney  General  Lungren  has  repeatedly  requested  Attorney  General  Reno  and  all 
four  of  California's  U.S.  Attorneys  to  take  effective  action  against  the  slot  machines.  The 
continued  presence  of  gambling  activities  illegal  under  state  and  federal  law  has  made  a 
mockery  of  federal  laws  and  law  enforcement  powers.  As  the  tribes  continue  to  violate 
federal  law  with  impunity,  the  public  is  beginning  to  accept  the  notion  that  the  tribes  are 
beyond  the  law;  certainly,  the  non-Indian  gambling  industry  has  exploited  the  lucrative 
window  of  opportunity  in  California.  The  pressures  on  the  state  legislature  to  legalize 
casino  gambling  activities,  and  slot  machines  in  particular,  have  skyrocketed.  We  are 
aware  of  Indian-only  legislative  proposals  and  proposals  for  slot  machines  for  non-Indian 
casino  interests.    It  is  estimated  by  the  Sacramento  Bee  and  the  Sacramento  News  and 
Review  that  $3.3  million  dollars  was  spent  by  the  California  gambling  interests,  including 
Indian  gaming  interests,  race  tracks  and  cardrooms  for  California  politicians  in  1994.  The 
stakes  are  high  because  the  continued  presence  of  the  slot  machines  in  California  Indian 
casinos  sends  a  strong  message  to  the  speculators  and  the  casino  industry  that  California  is 
fertile  ground  for  casino  expansion. 

As  nothing  as  happened  over  the  past  several  years  to  abate  the  growth  of  slot 
machines  in  Indian  country,  California  has  found  it  necessary  to  sue  the  Chairman  of  the 
National  Indian  Gaming  Commission  (NIGC)  and  the  commission  for  failure  to  use  the 
chairman's  authority  to  order  the  temporary  closure  of  all  class  III  gaming  conducted  in  the 
absence  of  an  approved  tribal-state  compact,  a  requirement  of  IGRA.  The  suit  seeks, 
among  other  things,  an  order  to  require  the  chairman  to  issue  a  notice  of  violation  to  each 
of  the  tribes  operating  uncompacted-for  class  III  gaming  directing  them  to  terminate  those 
activities  within  a  reasonable  time  specified;  and  to  issue  a  temporary  closure  notice  if  the 
activity  does  not  cease  within  the  specified  time.  While  it  is  unfortunate  that  such  an  action 
is  necessary,  it  is  our  hope  that  federal-state-  and  tribal  relations  can  improve.  According 
respect  to  the  state's  gaming  laws  ought  to  be  fundamental  to  any  movement  in  that 
direction.  It  was  the  intent  of  Congress  in  IGRA  to  provide  for  that  respect  and  we  urge  the 
Congress  to  predicate  any  changes  to  IGRA  on  that  same  respect. 

Thank  you  for  the  opportunity  to  offer  comments  on  this  important  subject  to  the 
committee. 
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INTRODUCTION 

Nothing  could  be  clearer  in  the  Indian  Gaming  Regulatory  Act  (IGRA)  than 
that  class  HJ  gaming  is  not  to  be  conducted  on  Indian  lands  in  any  State  except  in  accordance 
with  a  tribal-state  compact.   Congress'  declaration  to  this  effect  is  unequivocal  and 
unmistakable:  "Class  III  gaming  activities  shall  be  lawful  on  Indian  lands  only  if  such 
activities  are  .  .  .  conducted  in  conformance  with  a  tribal-state  compact  .  ..."  25  U.S.C.A. 
§  2710(d)(1)(C)  (emphasis  added).   Despite  Congress'  clear,  plain,  and  straightforward 
declaration,  there  are  today  some  8,000  slot  machines  operating  on  Indian  lands  in 
California. 

How  can  this  be  so?   The  Chairman  of  the  National  Indian  Gaming 
Commission  is  expressly  empowered  to  order  the  closure  of  any  Indian  gaming  operation  for 
"substantial  violation"  of  IGRA.  25  U.S.C.A.  §  2713(b)(1),  and  the  Commission's 
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regulations  clearly  specify  that  a  closure  order  may  issue  if  "(a)  gaming  operation  operates 
class  III  games  in  the  absence  of  a  tribal-state  compact  that  is  in  effect,  in  violation  of  25 
U.S.C.  §  2710(d)."  25  C.F.R.  §  573.6(a)(ll)  (emphasis  added).    As  the  Court  of  Appeals 
recently  observed,  "a  'person  of  ordinary  intelligence'  would  [know]  that  operating  class  III 
games  in  Indian  country  without  a  Tribal-State  compact  violate[s]  IGRA."  United  States  v. 
E.C.  Investments.  Inc.,  77  F.3d  327,  331  (9th  Cir.  1996). 

There  can  be  no  real  doubt  that  the  so-called  "video  poker,"  "video  pull-tab," 
or  "video  keno"  machines  being  operated  on  nearly  30  reservations  throughout  California  are 
class  III  gambling  devices.    Both  the  Ninth  Circuit  Court  of  Appeals  and  the  Court  of 
Appeals  for  the  District  of  Columbia  have  soundly  rejected  the  Tribes'  suggestion  that  these 
devices  are  really  just  class  II  gaming  activities  beyond  the  scope  of  the  compacting 
requirement.  Sycuan  Band  of  Mission  Indians  v.  Roache,  38  F.3d  402,  541  (9th  Cir.  1994), 
cert  denied,  133  L.Ed. 2d  203  (1995);  Cabazon  Band  of  Mission  Indians  v.  National  Indian 
Gaming  Commission,  14  F.3d  633  (D.C.  Cir.  1994),  cert  denied,  129  L.Ed.2d  836  (1994). 
Indeed,  as  the  Court  can  see,  in  one  of  these  efforts  to  limit  IGRA's  reach  over  gambling 
devices,  the  Commission  was  itself  a  defendant. 

Nor  can  it  be  doubted  that  the  Commission  and  its  Chairman  are  aware  of  the 
extent  to  which  illegal  casino  gambling  is  being  conducted  on  Indian  lands  in  California. 
Plaintiff  will  show  that  the  Commission  and  its  Chairman  have  been  continually   informed  of 
developments  in  California  and  that  they  have  full  knowledge  of  the  fact  that  California 
Indian  Tribes  are  making  a  mockery  of  IGRA  by  conducting  class  III  gaming  operations  in 
blatant  violation  of  25  U.S.C.  §  2710(d)(1)(C).  Nevertheless,  the  Chairman  of  the 
Commission  has  refused  to  close  down  these  illegal  casino  operations. 

The  Chairman's  refusal  to  carry  out  his  responsibilities  under  the  IGRA  leaves 
California  little  choice  but  to  bring  the  instant  action.   California  has  certainly  tried  to 
exercise  its  own  police  power  to  bring  Indian  tribal  casinos  into  conformity  with  IGRA.  In 
1991,  San  Diego  County  Sheriff  deputies  attempted  the  seizure  of  slot  machines  from  the 
Barona,  Viejas,  and  Sycuan  Reservations,  but  California  law  enforcement  officials  have  been 


132 


told  by  the  federal  courts  that  only  the  United  States  has  jurisdiction  to  prosecute  for  slot 
machine  violations.  Svcuan  Band  of  Mission  Indians  v.  Roache,  38  F.3d  402,  541  (9th  Cir. 
1994),  cert  denied,  133  L.Ed.2d  203  (1995). 

But,  if  this  was  Congress'  intent,  see  18  U.S.C.  §  1166(d),  the  United  States 
has  certainly  been  less  than  vigorous  about  jumping  into  the  breach.    Although  nearly  30 
casinos  on  Indian  lands  throughout  California  are  operating  nearly  8,000  class  in  gambling 
devices  without  a  tribal-state  compact,  in  only  one  case  has  a  U.S.  Attorney  brought  suit  to 
enjoin  the  conduct.    In  that  case,  however,  suit  was  brought  in  furtherance  of  the  U.S. 
Attorney's  express  policy  of  permilt ing  the  Barona,  Viejas,  and  Sycuan  Reservations  to 
continue  to  operate  their  illegal  class  III  casinos,  free  of  competition  from  any  new  tribal 
casinos  opened  by  other  Tribes.  See  United  States  v.  Rincon  Band  of  Mission  Indians,  S.D. 
Cal.  No.  CV  95-557  H.'   And,  in  one  case,  a  U.S.  Attorney  obtained  an  indictment  against  a 
management  company  for  criminal  conduct  related  to  the  Morongo  Reservation  casino, 
including  operation  of  an  illegal  casino  under  18  U.S.C.  §  1955.  See  United  States  v.  E.C. 
Investments,  Inc.,  S.D.  Cal.  No.  CV  95-557  H.   No  Indian  Tribe  that  is  presently  operating 
a  class  III  gaming  casino  in  California  has  ever  received  so  much  as  a  citation  for  doing  so. 

On  the  "civil  side"  of  the  IGRA,  the  silence  of  the  National  Indian  Gaming 
Commission  and  its  Chairman  on  this  issue  has  been  deafening.   Only  after  gunfire  erupted 
on  the  Sulphur  Bank  Rancheria,  resulting  in  substantial  bodily  injury  to  tribal  members  and 
significant  damage  to  property,  only  after  law  enforcement  agents  were  themselves  threatened 
with  violence  by  defenders  of  the  casino,  did  the  Chairman  of  the  National  Indian  Gaming 
Commission  finally  act  to  close  the  illegal  casino  operation  that  was  the  genesis  of  the 


'The  U.S.  Attorney  gives  as  his  reason  for  acceding  to  illegal  conduct  the  fact  that  the  State 
and  the  Tribes  operating  the  class  III  gambling  casinos  are  presently  in  litigation  over  the 
question  whether  the  disputed  gambling  devices  are  permissible  on  Indian  lands  under  25  U.S.C. 
§  2710(d)(1)(B)  and,  therefore,  proper  subjects  of  compact  negotiations.  See  Rumsey  Indian 
Rancheria  ofWintun  Indians  v.  Wilson,  64  F.3d  1250  (9th  Cir.  1995),  pet.  rehrg.  pending.  But 
this,  of  course,  is  irrelevant,  because,  under  the  Act's  plain  language,  even  if  the  games  were 
proper  subjects  for  negotiation,  they  may  not  lawfully  be  conducted  unless  and  until  their 
regulation  has  been  addressed  in  an  approved  tribal-state  compact.  25  U.S.C.  §  2710(d)(1)(C); 
see  also,  18  U.S.C.  §  1166(c)(2). 
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violence.    However,  in  doing  so,  the  Chairman  gave  as  his  reason  the  fact  that  the  casino 
was  being  operated  in  an  unsafe  manner.    In  no  case  whatsoever  has  the  Chairman  taken  any 
action  against  a  Tribe  in  California  for  operating  a  class  III  gaming  facility  in  the  absence  of 
a  tribal-state  compact. 

Not  only  have  the  National  Indian  Gaming  Commission  and  its  Chairman 
proven  themselves  to  be  utterly  unwilling  or  incapable  of  addressing  the  explosion  of  illegal 
gambling  on  Indian  lands  in  California,  but  they  now  threaten  to  further  weaken  California's 
ability  to  control  the  unauthorized  growth  of  casino  gambling  in  this  State.   The  Commission 
threatens  to  classify  an  electromechanical  gambling  device  as  a  class  II  gaming  device, 
though  their  plan  to  do  so  has  never  been  submitted  for  public  scrutiny  or  comment  as 
required  by  federal  rulemaking  statutes. 

If  they  are  permitted  to  carry  out  their  threat,  the  Commission  will  deprive 
California  and  all  other  States  of  the  right  to  insist  on  negotiations  for  the  regulation  of  the 
device;  class  II  gaming  activities  are  not  a  subject  of  tribal-state  compacts.   Furthermore, 
assimilated  state  laws  prohibiting  or  regulating  on  Indian  lands  devices  such  as  those  under 
consideration  by  the  Commission  will  no  longer  be  applicable  to  the  "approved"  gambling 
devices.    This  is  so  because,  under  the  IGRA,  state  laws  regulating  class  II  gaming  activities 
do  not  apply  on  Indian  lands  at  all.  18  U.S.C.  §  1166(c)(1).   Because  of  the  significant 
consequences  of  a  decision  to  classify  a  gaining  activity  as  class  II  rather  than  class  III,  such 
a  classification  should  not  be  made  by  the  Commission  in  secret,  but  should  be  submitted  for 
public  consideration  and  comment;  indeed.  Plaintiff  would  contend  that  nothing  less  is 
permitted  by  law. 

The  delicate  balance  of  state,  federal,  and  tribal  interests  that  is  reflected  in  the 
IGRA  cannot  be  realized  if  those  federal  agencies  charged  with  responsibility  for  enforcing 
the  law  fail  and  refuse,  with  no  legitimate  justification  whatsoever,  to  carry  out  their 
responsibilities  under  the  law.    In  California,  Defendants'  wholesale  refusal  to  take  any 
action  against  offending  Tribes  has  created  an  unprecedented  and  statewide  breeding  ground 
for  organized  criminal  infiltration  and  political  corruption,  not  to  mention  a  significant  and 
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growing  risk  of  bodily  injury  to  citizens  and  law  enforcement  officials.   Indeed,  as  noted 
earlier,  California  has  already  experienced  violence  as  a  result  of  Defendants'  abdication  of 
responsibility. 

If  federal  courts  would  deprive  California  of  the  ability  to  rely  on  its  own  law 
enforcement  capabilities  to  safeguard  the  health,  safety,  and  welfare  of  its  citizens,  then  those 
courts  must  come  to  the  aid  of  California  in  it's  effort  to  bring  about  federal  accountability 
and  responsibility  for  the  problem.   Fairness  and,  indeed,  the  Law,  demands  no  less.    For 
this  reason,  California  brings  the  instant  suit. 

PARTIES 

1 .  Plaintiff  STATE  OF  CALIFORNIA  is  a  State  of  the  Union  and  a 
beneficiary  of  the  Indian  Gaming  Regulatory  Act  (IGRA),  25  U.S.C.  §  2701  et  seq.    Plaintiff 
brings  this  action  in  its  own  sovereign  capacity  and  for  the  protection  of  the  health,  safety, 
and  welfare  of  the  residents  of  the  State  of  California. 

2.  Defendant  HAROLD  MONTEAU  is  the  chairman  of  the  National 
Indian  Gaming  Commission,  charged  by  Congress  and  the  Commission  with  duties  and 
responsibilities  under  the  IGRA.  the  fair  and  faithful  performance  of  which  is  owed  to 
Plaintiff  and  its  citizens. 

3.  Defendant  NATIONAL  INDIAN  GAMING  COMMISSION 
(Commission)  is  an  agency  of  government,  charged  by  Congress  with  responsibility  and 
duties  under  the  IGRA,  the  fair  and  faithful  performance  of  which  is  owed  to  Plaintiff  and  its 
citizens. 

JURISDICTION  AND  VENUE 

4.  This  Court  has  jurisdiction  of  this  action  pursuant  to  5  U.S.C.  §  702 
and  28  U.S.C.  §§  1331,  1361,  and  2201. 

5.  Venue  is  properly  laid  in  this  district  pursuant  to  28  U.S.C.  § 
1391(e)(2),  in  that  a  substantial  part  of  the  events  and  omissions  giving  rise  to  Plaintiffs 
claim  have  occurred  and  are  presently  occurring  in  California  and,  more  particularly,  within 
this  district.   Specifically,  as  a  result  of  the  acts  and  omissions  of  Defendants  as  alleged 
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herein,  class  III  gaming  is  presently  being  conducted  in  violation  of  25  U.S.C.  § 
2710(d)(1)(C)  on  the  following  Indian  lands  within  the  Eastern  District  of  California:  Rumsey 
Indian  Rancheria  (Yolo  County),  Table  Mountain  Rancheria  (Fresno  County),  Colusa 
Rancheria  (Colusa  County),  Jackson  Rancheria  (Amador  County),  Santa  Rosa  Rancheria 
(Kings  County),  Susanville  Rancheria  (Lassen  County),  Bridgeport  Indian  Colony  (Mono 
County),  Redding  Rancheria  (Shasta  County),  and  Chicken  Ranch  Rancheria  (Toulumne 
County). 

GENERAL  ALLEGATIONS 

6.  In  June  1992,  the  following  Indian  Tribes  brought  suit  in  this  Court  for 
a  declaration  that  certain  gaming  activities  prohibited  by  Cal.  Penal  Code  §§  330  and  330b 
are  permissible  on  Indian  lands  in  California  pursuant  to  25  U.S.C.  §  2710(d)(1)(B): 
Rumsey  Indian  Rancheria,  Table  Mountain  Rancheria,  Trinidad  Rancheria,  Cabazon 
Reservation,  Santa  Ynez  Reservation,  Viejas  Reservation,  San  Manuel  Reservation,  Hopland 
Rancheria,  Barona  Reservation,  Agua  Caliente  Reservation,  Sycuan  Reservation,  Morongo 
Reservation,  Santa  Rosa  Rancheria,  Colusa  Rancheria,  Soboba  Reservation,  and  Robinson 
Rancheria. 

7.  Declining  to  await  the  conclusion  of  the  litigation  that  they  themselves 
brought,  the  aforementioned  Tribes,  in  violation  of  25  U.S.C.  §  2710(d)(1)(C),  commenced 
operation  of  class  III  gaming  activities  in  the  absence  of  any  approved  tribal-state  compact 
entered  into  pursuant  to  25  U.S.C.  §  2710(d)(3). 

8.  In  addition  to  the  Tribes  identified  in  paragraph  6,  the  following  Indian 
Tribes  are  presently  conducting  class  HI  gaming  activities  in  violation  of  25  U.S.C.  § 
2710(d)(1)(C)  on  Indian  lands  in  districts  other  than  the  Eastern  District  of  California:  Bishop 
Reservation  (Inyo  County),  Big  Valley  Rancheria  (Lake  County),  Middletown  Rancheria 
(Lake  County),  Coyote  Valley  Rancheria  (Mendocino  County),  Bridgeport  Indian  Colony 
(Mono  County),  Pechanga  Reservation  (Riverside  County),  Twenty-nine  Palms  Reservation 
(Riverside  County),  and  Sherwood  Valley  Rancheria  (Mendocino  County). 

/  // 

6. 
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9.         Regulations  of  the  Commission  direct  that  Indian  Tribes  shall  conduct 
gaming  operations  on  Indian  lands  according  to  the  restriction  imposed  by  25  U.S.C.  § 
2710(d)(1)(C).  25  C.F.R.  §  501.2(a). 

10        Defendants  know  or  have  ample  reason  to  know  that  the  Tribes 
identified  in  this  Complaint  are  engaged  in  class  III  gaming  activities  in  violation  of  25 
U.S.C.  §  2710(d)(1)(C). 

First  Claim  for  Relief 

1 1 .  The  conduct  of  class  III  gaming  in  the  absence  of  an  approved  tribal- 
state  compact  constitutes  a  substantial  violation  of  the  IGRA.  25  C.F.R.  §  573.6(a)(ll). 

12.  Under  IGRA  and  regulations  of  the  Commission,  Defendant 
MONTEAU  has  the  authority  to  order  the  temporary  closure  of  all  class  HI  gaming 
conducted  by  the  Tribes  identified  in  this  Complaint  for  conducting  class  III  gaming  in  the 
absence  of  an  approved  tribal-state  compact. 

13.  Despite  having  knowledge  that  the  Tribes  identified  in  this  complaint 
are  in  substantial  violation  of  the  Indian  Gaming  Regulatory  Act,  Defendant  MONTEAU  has 
consistently  refused,  and  continues  to  refuse,  without  lawful  justification  or  purpose,  to  order 
closure  of  those  operations  or  even  to  issue  a  notice  of  violation  for  the  operation  of  a  class 
HI  gaming  operation  in  the  absence  of  a  tribal-state  compact. 

14.  In  only  one  instance,  the  Sulphur  Bank  Rancheria  (Lake  County),  has 
Defendant  MONTEAU  ordered  closure  of  an  Indian  gambling  casino  operating  in  violation 
of  25  U.S.C.  §  2710(d)(1)(C),  but  that  closure  was  on  the  ground  that  the  casino  was  being 
operated  in  an  unsafe  manner.   As  of  the  date  of  filing  of  this  Complaint,  there  exists  no 
order  directed  to  the  Sulphur  Bank  Rancheria  ensuring  that  the  casino  operation  will  not 
reopen  despite  the  absence  of  a  tribal-state  compact. 

15.  Defendant  MONTEAU's  refusal  to  order  temporary  closure  of 
California  Tribes'  unlawful  class  III  gaming  operations  is  without  legal  justification 
whatsoever  and  is  so  extreme  as  to  amount  to  a  wholesale  abdication  of  his  statutory 
obligations  under  law.^ 
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16.  Plaintiff  is  informed  and  believes  and,  based  on  that  information  and 
belief,  alleges  that  Defendant  MONTEAU  has  a  policy  of  refusing  to  order  the  temporary 
closure  of  class  III  gaming  operations  in  California  despite  the  absence  of  tribal-state 
compacts. 

17.  Plaintiff  is  informed  and  believes  and,  based  on  that  information  and 
belief,  alleges  that  Defendant  MONTEAU  has  consulted  and  conspired  with  other  federal 
officials  and  with  tribal  officials  and  representatives  to  formulate  and  implement  a  policy 
within  the  Executive  Branch  of  the  Federal  Government  of  refusing  to  enforce  the  provisions 
of  25  U.S.C.  §  2710(d)(1)(C)  against  any  Indian  Tribe  in  California. 

18.  As  a  result  of  Defendant  MONTEAU'S  unlawful  refusal  to  carry  out 
his  obligations  under  law,  there  are  now  operating  in  California  some  8,000  gambling 
devices  and  hundreds  of  banked  card  games  in  violation  of  25  U.S.C.  §  2710(d)(1)(C), 
contrary  to  Congress'  express  intent  that  no  class  III  gaming  activities  be  conducted  except  as 
permitted  elsewhere  within  the  State  and,  then,  only  pursuant  to  an  approved  tribal-state 
compact. 

19.  As  a  result  of  Defendant  MONTEAU's  unlawful  refusal  to  carry  out 
his  obligations  under  law,  Plaintiff  and  its  citizens  have  been  deprived  of  the  benefits  of  25 
U.S.C.  §  2710(d)(1)(C),  to  the  prejudice  of  the  health,  safety,  and  welfare  of  Plaintiffs 
citizens. 

20.  Plaintiff  has  no  remedy,  save  this  action,  to  ensure  that  Defendant 
MONTEAU  carries  out  his  obligations  under  federal  law.   Unless  ordered  to  do  so  by  this 
Court,  Defendant  MONTEAU,  without  any  lawful  purpose  or  justification  for  doing  so,  will 
continue  to  refuse  to  issue  orders  closing  class  HI  gaming  facilities  in  California  that  are 
operating  in  blatant  violation  of  25  U.S.C.  §  2710(d)(1)(C). 

WHEREFORE,  Plaintiff  prays  judgment  as  hereinafter  set  forth. 
Second  Claim  for  Relief 

21.  Plaintiff  realleges  paragraphs  1  through  5,  inclusive,  of  this  Complaint 
as  if  set  out  in  full. 

8. 
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22.  Plaintiff  is  informed  and  believes  that  Defendants  MONTEAU  and 
COMMISSION  intend  to  approve  certain  electromechanical  gambling  devices  as  class  II 
gaming  devices,  thereby  placing  those  devices  beyond  the  arena  of  tribal-state  compact 
negotiations  under  25  U.S.C.  §  2710(d)(3). 

23.  The  aforesaid  threatened  approval  by  Defendants  constitutes  a  "rule" 
within  the  meaning  of  5  U.S.C.  §  551(4).   The  aforesaid  threatened  approval  is  substantive 
rule,  in  that,  by  classifying  the  gambling  device  as  class  II,  Defendants  will  place  the  devices 
beyond  the  reach  of  state  and  federal  criminal  law  pursuant  to  18  U.S.C.  §  1166(c)(1). 

24.  An  actual  controversy  exists  between  Plaintiff  and  Defendants  in  that 
Defendants  contend  that  they  have  the  authority  to  approve  gambling  devices  as  class  II 
without  complying  with  the  rulemaking  procedures  specified  in  5  U.S.C.  §  553.    Plaintiff 
contends  that  Defendants  have  no  such  authority. 

25.  Unless  Defendants  are  enjoined  as  requested  by  Plaintiff,  Defendants 
will  approve  gambling  devices  and  activities  as  class  II  gaming  without  complying  with 
rulemaking  procedures,  thereby  taking  those  gaming  devices  and  activities  out  of  the  reach  of 
the  compact-negotiation  mandate  of  25  U.S.C.  §  2710(d)(3)  and  the  reach  of  state  or  federal 
criminal  laws,  resulting  in  the  need  for  a  multiplicity  of  litigation  in  various  states  in  an 
effort  to  undo  the  harm. 

WHEREFORE,  Plaintiff  prays  judgment  as  follows: 

1.         On  Plaintiffs  first  claim  for  relief,  for  an  order  commanding  Defendant 
MONTEAU  to  do  the  following: 

(a)  Issue  a  notice  of  violation  as  provided  in  25  C.F.R.  §  573.3  to  each  of 
the  Tribes  identified  in  paragraphs  5,  6,  and  8  of  this  Complaint  directing  those  Tribes  to 
terminate  their  unlawful  class  III  gaming  operations  within  a  reasonable  time  specified. 

(b)  Issue  an  order  of  temporary  closure  pursuant  to  25  C.F.R.  § 
573.6(a)(ll)  to  any  of  the  aforesaid  Tribes  that  has  not  terminated  its  unlawful  class  III 
gaming  operation  within  the  time  specified  in  the  notice  of  violation. 

/  // 
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(c)        To  report  back  to  this  Court  on  his  actions  to  comply  with  the 
foregoing  orders. 

2.  On  PlaintifTs  second  claim  for  relief: 

(a)  For  a  declaration  that  Defendants  have  no  authority  to  classify  any 
gaming  activity  as  class  II  except  in  accordance  with  the  rulemaking  procedures  specified  in 
5  U.S.C.  §  553. 

(b)  For  an  order  temporarily  restraining  Defendants  from  approving  any 
gaming  activity  as  class  II,  pending  conclusion  of  these  proceedings. 

(c)  For  an  order  permanently  restraining  Defendants  from  approving  any 
gaming  activity  as  class  II,  except  pursuant  to  the  rulemaking  procedures. 

3.  On  all  claims  for  relief: 

(a)  For  costs  of  suit. 

(b)  For  such  other  and  further  relief  as  the  court  may  deem  proper. 

Date:  April  18,  1996 

DANIEL  E.  LUNGREN 

Attorney  General  of  the  State  of  California 


^ 


^^ 


MANUEL  M.  MEDEIROS 
Deputy  Attorney  General 

Attorney  for  Petitioners 
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DANIEL  E.  LVNGREN  Slate  of  California 

Attorney  General  DEPARTMENT  OF  JUSTICE 

1300  I  STREET,  SUITE  125 

P  O.  BOX  944255 

SACRAMENTO,  CA  94244-2550 

Public:  (916)445-9555 

Facsimile:  (916)322-0206 
(916)323-7355 

June  6,  1996 

Honorable  John  McCain 

Chairman,  Committee  on  Indian  Affairs 

United  States  Senate 

Washington,  DC.  20510-6450 

Dear  Chairman  McCain: 

Thank  you  very  much  for  your  letter  of  May  14,  1996,  forwarding  supplemental 
questions  following  the  Committee's  hearing  of  May  9,  1996  on  the  Supreme  Court's 
recent  decision  in  Seminole  Tribe  of  Florida  v.  Florida.  I  also  wish  to  express  my  sincere 
appreciation  for  the  opportunity  to  testify  before  the  Committee  on  behalf  of  Attorney 
General  Daniel  E.  Lungren.  I  am  pleased  to  respond  to  your  questions  and  to  those  you 
have  forwarded  from  other  Committee  members. 


Questions  submitted  by  Chairman  McCain 

1 .         [Q:  After  the  United  States  Supreme  Court  issued  its  opinion  in  the  1987  Cabazon 
decision,  what  lawful  role  did  States  have  in  Indian  gaming?] 

The  Supreme  Court's  decision  in  California  v.  Cabazon,  480  U.S.  202  (1987),  left 
unaffected  state  inherent  power  to  enforce  the  gambling  laws  in  Indian  country  against 
non-Indians.  The  Court  long  ago  held  that  States  have  inherent  jurisdiction  over  Indian 
country  crimes  involving  only  non-Indians,  including  "victimless"  crimes  committed  by 
non-Indians.  See,  Duro  v.  Reina,  495  U.S.  676,  680-681,  n.  1  (1990);  United  States  v. 
Wheeler,  435  U.S.  313,  324  n.  21  (1978);  Draper  v.  United  States,  164  U.S.  240  (1896); 
United  Slates  v.  McBratney,  104  U.S.  621  (1882).  The  Cabazon  decision  did  not  purport 
to  alter  that  precedent. 

The  Supreme  Court  in  Cabazon  narrowly  construed  the  reach  of  California's 
criminal  jurisdiction  under  Public  Law  280,  which  gave  certain  states  jurisdiction  over 
offenses  committed  by  or  against  Indians.  Act  of  Aug.  15,  1953,  67  Stat.  588,  18  U.S.C. 
1 162.  It  examined  a  single  state  statute,  California  Penal  Code  section  326.5,  which 
permitted  charitable  bingo  when  operated  and  staffed  in  a  particular  manner  and  when 
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prizes  did  not  exceed  $250  per  game.  Id.,  at  205.  The  Court  concluded  that  the  bingo 
statute  was  regulatory  in  nature,  applying  the  distinction  developed  in  Bryan  v.  Itasca 
County,  426  U.S.  373  (1976),  between  laws  which  are  fully  criminal  in  nature,  and  thus 
enforceable  under  section  2  of  P.L.  280,  and  laws  which  are  civil  in  nature,  applicable 
only  as  relevant  to  private  civil  litigation  in  state  court.  Cabazon,  at  208.  This  is  referred 
to  by  the  Court  as  the  "prohibitory/regulatory"  distinction.  Id,  at  209,  n.  8.  The 
"shorthand  test"  to  determine  if  a  state  law  is  enforceable  as  "prohibitory"  is  whether  the 
"conduct  at  issue  violates  the  State's  public  policy."  Id,  at  210. 

However,  while  providing  the  "public  policy"  shorthand  test,  the  Cabazon  Court 
also  stated: 

"The  applicable  state  laws  governing  an  activity  must  be  examined  in  detail 
before  they  can  be  characterized  as  regulatory  or  prohibitory." 

Id,  at  21 1,  n.  10,  emphasis  added.  This  is  important  because  the  Cabazon  decision  does 
not  stand  for  a  general  proposition  that  all  of  the  state's  gaming  laws  are  to  be  treated  as 
one.  While  the  Court  mentioned  that "...  California  regulates  rather  than  prohibits 
gambling  in  general  and  bingo  in  particular,"  id.,  at  21 1,  the  "gaming  in  general"  remark 
is  dicta,  unnecessary  to  the  decision  and  not  pertinent  to  California's  other  statutes, 
including  those  that  clearly  prohibit  certain  types  or  forms  of  gambling.  The  Cabazon 
Court  construed  only  the  state  statute  that  permitted  bingo  (and  a  country  ordinance  that 
regulated  non-banked  card  games),  and  did  not  "examine[]  in  detail"  any  other  statute. 
For  example,  the  Court  did  not  examine  in  detail  the  California  statutes  that  criminally 
prohibit,  for  all  purposes,  gambling  activities  such  as  banking  or  percentage  games  (Cal. 
Penal  Code,  §  330)  and  slot  machines  and  similar  gambling  devices  (Cal.  Penal  Code, 
§§  330a,  330. 1).  Tribes  nationwide  have  relied  on  the  dicta  in  Cabazon  and  argued  it 
entitles  them  to  conduct  "gaming  in  general"  whenever  a  state  permits  bingo,  parimutuel 
wagering  on  horse  racing  or  a  state  lottery.  This  argument  is  simply  incorrect. 

Further,  the  Cabazon  court  made  it  clear  that  the  application  of  a  state  "regulatory" 
law  was  not  barred  automatically,  but  should  be  measured  against  the  interest-balancing 
test  applied  in  New  Mexico  v.  Mescalero  Apache  Tribe,  462  U.S.  324  (1983).  The 
Cabazon  Court  quoted  Mescalero  as  follows: 

"'[s]tate  jurisdiction  is  pre-empted  [by  the  operation  of  federal  law]  if  it 
interferes  or  is  incompatible  with  federal  and  tribal  interests  reflected  in 
federal  law,  unless  the  state  interests  at  stake  are  sufficient  to  justify  the 
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assertion  of  stale  authority.™ 

480  U.S.  at  216,  quoting  from  Mescalero,  462  U.S.  at  333-34,  emphasis  added.  While 
the  Cabazon  Court  found  significant  interests  for  the  tribe  in  that  case,  it  left  open  that 
states  might  demonstrate  sufficient  state  interests  to  justify  the  assertion  of  state  authority 
in  other  cases. 

In  sum,  after  Cabazon  and  before  the  passage  of  IGRA  in  1988,  states  were  left 
with  significant  authority  to  enforce  gambling  offenses  in  Indian  country,  including 
jurisdiction  in  all  cases  over  offenses  committed  by  non-Indians  and  "victimless"  crimes 
committed  by  non-Indians.  Ultimately,  it  should  be  noted,  IGRA  removed  all  state 
prosecutorial  power  as  it  relates  to  gambling  offenses  on  Indian  lands,  except  where  a 
compact  provides  for  it.   18  U.S. C.  1166(d). 

There  is  no  question,  however,  that  Cabazon  left  intact  the  many  federal 
prohibitions  on  certain  forms  of  gaming  in  Indian  country,  including  the  Gambling 
Devices  (Johnson)  Act,  15  U.S.C.  1 175,  and  the  Organized  Crime  Control  Act 
("OCCA"),  18  U.S.C.  1955.  The  Johnson  Act  was  unaffected  by  Cabazon  and  operates 
to  prohibit  slot  machines  and  video  gambling  devices  in  Indian  country  as  a  matter  of 
federal  law.  As  for  the  OCCA,  Cabazon  itself  makes  reference  to  the  decision  in  United 
States  v.  Farris,  624  F.2d  890  (9th  Cir.  1980),  which  upheld  a  section  1955  action  against 
casino-like  gaming  operations  on  the  Puyallup  Indian  Reservation.  The  court  there  held 
that  the  blackjack,  poker  and  dice  operations  violated  Washington  State's  "public  policy." 
See  Cabazon,  at  213,  n.  13.  The  Ninth  Circuit  has  addressed  this  issue  in  the  post-IGRA 
context  in  United  States  v.  E.C.  Investments,  11  F.3d  327  (9th  Cir.  1996).  The  court  has 
held  that,  in  IGRA,  Congress  eliminated  the  "public  policy  test"  for  class  in  gaming  and 
in  section  20  applied  all  state  gambling  law  to  Indian  country  "for  purposes  of  federal 
law,"  thereby  providing  a  predicate  for  OCCA  prosecutions. 


2.         [Q:   Would  you  agree  that  Congress  in  1988  offered  States  a  role  they  did  not 
otherwise  have,  and  conditioned  it  with  a  requirement  of  good  faith  negotiation?  How 
might  you  suggest  that  condition  on  State  participation  be  enforced  after  Seminole?] 

IGRA  actually  took  away  the  states'  ability  to  enforce  certain  state  criminal 
gambling  laws  against  non-Indians  on  Indian  lands,  as  well  as  the  ability  of  Public  Law 
280  states  to  enforce  gambling  laws  that  are  criminal/prohibitory  against  tribal  gambling 
conducted  without  the  benefit  of  a  tribal-state  compact.  Consequently,  from  a  criminal 
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law  perspective,  IGRA  took  away  some  key  tools  of  state  law  enforcement 

However,  in  IGRA,  Congress  did  offer  states  a  role  in  the  regulation  on  Indian 
lands  of  that  same  gaming  permitted  by  the  state  for  any  purpose.  It  is  important  to  note 
that  it  was  the  Federal  government  which  played  a  significant  role  in  convincing  the 
Congress  to  permit  state  involvement.  When  a  Federal  regulatory  agency  was  proposed 
in  S.  555,  federal 

"Justice  Department  officials  were  opposed  to  this  approach,  arguing  that 
the  expertise  to  regulate  gaming  activities  and  to  enforce  laws  related  to 
gaming  could  be  found  in  state  agencies,  and  thus  that  there  was  no  need  to 
duplicate  those  mechanisms  on  a  Federal  level." 

Senate  Report  No.  446,  100th  Congress,  2d  Session,  at  5. 

Indeed,  this  latter  point,  set  forth  in  the  Senate  Report,  explains  why  states  did  not 
expect  to  be  forced  to  negotiate  for  that  gaming  which  the  states  did  not  permit.  If  the 
tribal-state  negotiations  are  designed  to  focus  on  that  gaming  which  the  state  permits  for 
some  purpose,  the  Congress  appears  to  have  expected  it  would  be  gaming  for  which  the 
state  already  has  some  regulatory  mechanism  in  place.  If  the  state  criminally  prohibits 
slot  machines  and  banking  games,  for  example,  it  will  not  have  a  regulatory  mechanism 
in  place. 

What  is  clear  from  IGRA  is  that  Congress  sought  to  create  a  "level  playing  field" 
so  that  Tribes  could  engage  in  all  of  the  gaming  activities  that  were  permitted  off- 
reservation  in  the  State.  25  U.S.C.  2710(d)(1)(B);  see  also,  18U.S.C.  1166(a).  To 
accommodate  this,  Congress  offered  the  States  a  role  in  extending  the  existing  state 
regulatory  mechanism  onto  Indian  country,  for  application  in  tribal  operations,  with  the 
agreement  of  the  Tribe.  From  that  perspective,  an  outright  refusal  by  the  State  to 
negotiate  with  the  Tribe  would  be  anomalous,  and  a  State's  "good  faith"  in  negotiations 
could  be  measured  in  terms  of  legitimate  state  interests.  See  27  U.S.C. 
2710(d)(7)(B)(iii)(I). 

But  litigation  under  IGRA  has  been  prompted,  almost  exclusively,  by  tribal 
demands  to  conduct  forms  of  class  III  gambling  that  are  not  conducted  elsewhere  in  the 
State.  In  every  case  involving  disputes  over  the  permissible  scope  of  gaming  under 
section  1 1(d)(1)(B)  of  IGRA,  the  issue  has  been  whether  the  gaming  activity  is 
"permitted"  within  the  meaning  of  that  statute,  even  though  the  activity  is  not,  in  fact, 
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conducted  elsewhere  within  the  State.  See  e.g.,  Mashantutket  Pequot  Tribe  v. 
Connecticut,  913  F.2d  1024  (2d  Cir.  1990)  (State's  authorization  of  charitable  "Las 
Vegas  Nights"  entitled  Tribes  conduct  high-stakes  baccarat,  chemin  de  fer,  blackjack,  and 
roulette);  Lac  du  Flambeau  Band  of  Lake  Superior  Chippewa  Indians  v.  Wisconsin,  110 
F.Supp.  480  (W.D.  Wise.  1991),  app.  dism.  957  F.2d  515  (7th  Cir.  1992),  cert,  denied, 
1 13  S.Ct.  91  (state  authorization  of  a  lottery  and  parimutuel  wagering  on  horse  racing 
entitles  Tribes  to  blackjack,  video  slot  machines,  craps,  roulette,  and  sports  betting).  In 
every  such  case,  the  Tribes'  demand  for  negotiation  involves  not  mere  extension  of  an 
existing  regulatory  mechanism  on  Indian  lands,  but  rather  creation  of  a  state  regulatory 
mechanism  for  the  sole  benefit  of  the  Tribe.  When  States  refused  to  negotiate  about  such 
forms  of  gaming,  relying  on  the  unequivocal  language  of  25  U.S.C.  2710(d)(1)(B),  some 
courts  ruled  that  such  a  refusal  was  illegal  under  IGRA  —  even  if  predicated  on  a  good 
faith  belief  that  the  Tribes'  demand  involved  gaming  activity  beyond  that  permitted  by 
Congress.  Mashantucket  Pequot  Tribe,  supra,  913  F.2dat  1032-1033. 

It  was  the  prospect  of  being  found  in  bad  faith  for  not  negotiating  for  these  gaming 
activities,  following  the  district  court  decisions  in  Lac  du  Flambeau  and  Sycuan  v. 
Roache,  788  F.  Supp.  1498  (S.D.  Cal.  1994),  that  certain  states  raised  the  1 1th 
Amendment  in  the  first  place.  It  cannot  be  overemphasized  that  the  Seminole  litigation 
would  never  had  arisen  if  the  Tribe  had  been  willing  to  negotiate  only  about  those  forms 
of  gambling  that  are,  in  fact,  permitted  in  the  State,  i.e.,  if  the  Tribe  had  requested 
negotiations  to  create  only  a  level  playing  field  upon  which  to  compete  with  other 
gambling  interests  in  the  State.  As  should  be  obvious,  States  have  little  interest  in 
refusing  to  negotiate  about  an  extension  of  regulatory  jurisdiction  over  an  activity  that  is 
already  regulated  within  the  State. 

After  Seminole,  the  good  faith  negotiation  standard  can  only  be  enforced  by  the 
good  will  and  positive  cooperation  of  tribal  governments  and  states.  As  I  testified  on 
May  9,  even  in  the  absence  of  the  federal  court  process,  it  is  our  view  that  most  states  are 
willing  to  sit  down  and  work  out  the  outstanding  issues.  Key  to  this  good  will  is  a 
clarification,  from  the  courts  or  Congress,  of  the  scope  of  gaming,  so  that  states  are  not 
expected  to  negotiate,  on  pain  of  being  found  in  bad  faith,  for  specific  gaming  activities 
that  the  states  criminalize  to  begin  with.  Good  faith  negotiation  never  presupposed  states 
were  barred  from  relying  on  their  own  constitutions,  statutes  and  laws  in  those 
negotiations. 
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3.         [Q:  In  their  testimony  the  Department  of  Justice  asserts  that  the  Seminole  decision 
did  not  eliminate  the  statutory  obligation  on  States  to  bargain  in  "good faith  "  under 
IGRA.  How  would  you  respond  to  this  position?] 

The  Justice  Department  correctly  sets  forth  the  law,  as  currently  no  federal  court 
has  upheld  claims  that  IGRA  imposes  an  obligation  on  the  states  in  violation  of  the  Tenth 
Amendment.  Even  if  the  obligation  to  bargain  in  "good  faith"  is  intact,  that  does  not 
answer  the  question  of  what  is  "good  faith"  and  who  decides  what  is  "good  faith,"  as 
examined  in  the  hearings  before  this  Committee  on  May  9.  When  a  state  consents  to  suit, 
the  question  obviously  may  be  answered  by  the  federal  courts.  When  a  state  raises  the 
1 1th  Amendment  defense  to  suit  in  federal  court,  the  law  does  not  provide  an  answer  as 
to  who  should  decide  if  the  state  has  bargained  in  "good  faith."  If  the  state  commits  to 
bargain  and  in  fact  commences  bargaining,  but  the  talks  stall,  who  is  to  say  that  the  state 
is  responsible  for  the  stall?  Or  that  it  was  due  to  a  lack  of  "good  faith"  on  the  part  of  the 
state?  In  practice,  we  think  the  states  and  the  tribes  will  be  able  to  work  out  differences 
once  they  sit  down  to  bargain,  and  it  ought  to  be  left  to  that. 

The  Committee  will  recall  that  on  February  2,  1993,  the  National  Governors 
Association  adopted  a  policy  position  urging  Congress  to  take  action  to  clarify,  among 
other  things,  that  the  meaning  of  "good  faith"  in  the  Act  applies  evenly  to  both  states  and 
tribes,  with  the  burden  of  proving  the  allegation  resting  upon  the  party  making  the 
allegation.  The  Governors  posited  that  mere  inability  to  agree  upon  a  compact  should  not 
indicate  bad  faith  by  either  party.  In  particular,  a  state's  adherence  to  its  own  laws  and 
constitution  should  not  be  regarded  as  bad  faith.  This  policy  position  pre-dates  the 
Seminole  decision  and  thus  presumes  federal  court  jurisdiction  in  all  cases.  Nonetheless, 
the  point  remains  that  bargaining  should  be  a  proposition  premised  on  equal  burdens  and 
responsibilities.  Otherwise,  it  is  not  really  bargaining  at  all,  but  simply  one  party  (the 
state)  being  forced  to  come  to  terms  with  the  party  that  holds  all  the  cards  (the  Tribes). 


4.         [Q:  On  page  4  of  your  written  testimony,  you  say  "strict  adherence  to  state 
gaming  laws  "  is  absolutely  necessary  in  any  Secretarial  procedures.  By  gaming  laws,  do 
you  mean  only  criminal  laws  or  do  you  include  in  that  what  the  Cabazon  decision  called 
the  civil  regulatory  laws  of  a  State  concerning  gaming?] 

As  I  testified  on  May  9,  we  believe  that  if  the  Secretary  is  to  assume  powers, 
whenever  a  state  raises  the  1 1th  Amendment,  to  prescribe  procedures  for  class  III  tribal 
gaming,  without  any  congressional  authorization  to  do  so,  he  should  be  held  to  strict 
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adherence  to  state  gaming  laws,  civil  and  criminal.  There  are  two  principal  reasons  for 
this. 

First,  IGPvA  requires  it.  Under  section  23  of  the  Act: 

". .  .  for  purposes  of  Federal  law,  all  State  laws  relating  to  the  licensing, 
regulation,  or  prohibition  of  gambling,  including  but  not  limited  to  criminal 
sanctions  applicable  thereto,  shall  apply  in  Indian  country  in  the  same 
manner  and  to  the  same  extent  as  such  laws  apply  elsewhere  in  the  State." 

18U.S.C.  1166(a). 

The  above  section  is  subject  to  a  single  exception:  it  does  not  apply  to  class  UJ 
gaming  "conducted  under  a  Tribal-State  compact  approved  by  the  Secretary  of  the 
Interior  under  section  1 1(d)(8)  of  the  Indian  Gaming  Regulatory  Act  that  is  in  effect."  18 
U.S.C.  1 166(c)(2),  emphasis  added.  Gaming  conducted  pursuant  to  regulatory 
procedures  issued  by  the  Secretary  following  the  federal  court  and  mediator  process 
(where  a  state  consents  to  suit)  does  not  fall  into  the  exception  set  forth  in  section 
1 166(c)(2)  —  "procedures"  are  noj  a  "compact."  In  addition,  section  1 1(d)(6)  specifies 
that  the  criminal  prohibitions  of  the  Johnson  Act,  1 1  U.S.C.  1 175,  pertaining  to  gambling 
devices  in  Indian  country,  apply  on  Indian  lands  unless  excused  by  a  tribal-state  compact. 
(not  secretarial  "procedures")  in  a  State  where  such  devices  are  legal.  See  Citizen  Band 
Potawatomi  Indian  Tribe  of  Oklahoma  v.  Green,  995  F.2d  179  (10th  Cir.  1993). 

Consequently,  in  the  absence  of  a  negotiated  and  approved  tribal-state  compact,  all 
assimilated  state  laws  relating  to  the  licensing,  regulation,  or  prohibition  of  gambling  -- 
civil  and  criminal  —  apply  in  Indian  country  in  the  same  manner  and  to  the  same  extent  as 
these  laws  apply  elsewhere  in  the  State,  as  a  matter  of  federal  law.  Additionally,  the 
pertinent  federal  statutory  restrictions  on  gambling  devices  apply.  The  Secretary  is  bound 
by  federal  law  and  has  no  power  to  alter  by  regulation  federal  law  established  by  the 
Congress. 

Second,  if  the  Secretary  is  not  bound  strictly  to  follow  state  law  as  a  matter  of 
federal  law,  the  tribes  have  no  incentive  to  negotiate  with  the  state.  Normally,  in 
negotiations,  the  state  may  provide  some  give  and  take.  If  the  Secretary  is  not  bound  by 
state  regulatory  and  criminal  law,  the  tribes  have  every  reason  to  assume  they  will  get  a 
better  deal  from  the  Secretary,  who  has  a  trust  responsibility  to  the  tribes,  than  from  the 
state.  If  the  Secretary  is  not  firmly  bound  by  the  principles  of  state  law,  the  states'  only 
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alternative  is  to  submit  to  endless  litigation  in  federal  court,  to  defend  against  claim  after 
claim  made  by  the  tribes.  In  states  like  California,  where  the  tribes  have  "jumped  the 
gun"  and  introduced  criminally-prohibited  slot  machines  and  banking  games,  the 
incentive  for  the  tribes  is  to  prolong  the  litigation  and  avoid  a  tribal-state  compact. 


5.        [Q:  On  page  two  of  your  written  testimony,  you  state  that  the  appeals  courts  in  the 
Rumsey  and  other  decisions  have  "rejected  the  notion . . .  derived  from  "  the  Supreme 
Court's  decision  in  Cabazon  that  reviewing  courts  should  "look  to  the  'general public 
policy '  of  a  state  towards  'gaming  in  general '  to  determine  "  what  is  the  appropriate 
scope  of  Indian  gaming.  Please  explain  to  me  how  the  lower  courts  could  reject  a  notion 
you  say  is  derived  from  a  decision  of  the  Supreme  Court?] 

The  answer,  quite  simply,  is  that  the  federal  appellate  courts  are  construing  IGRA; 
they  are  not  applying  Cabazon. 

While  Cabazon  narrowly  addressed  the  ability  of  tribes  to  conduct  certain  gaming 
activities,  Congress  subsequently  occupied  the  entire  field  of  Indian  gaming  with  a 
comprehensive  statute.  As  the  Senate  Report  set  forth:  "S.  555  is  intended  to  expressly 
preempt  the  field  in  the  governance  of  gaming  activities  on  Indian  lands."  S.  Rep.  No. 
100-446,  at  6. 

Consequently,  the  Rumsey,  Couer  d'Alene,  and  E.C.  Investments  decisions  all  say 
that  federal  courts  are  to  look  to  IGRA,  not  Cabazon,  for  the  proper  definition, 
categorization  and  legal  status  of  gaming  activities  and  look  to  the  state's  civil  and 
criminal  laws  "to  determine  whether  a  body  of  law  is  applicable,  as  a  matter  of  federal 
law,  to  either  allow  or  prohibit  certain  activities."  S.  Rep.  No.  100-446,  at  6. 

As  the  court  stated  in  United  States  v.  E.C.  Investments,  Inc.: 

"In  light  of  IGRA,  which  post-dates  the  Farris  lines  of  cases  [including 
Cabazon],  we  are  persuaded  that  the  district  court  applied  the  wrong  test. 
. . .  Since  IGRA  supersedes  Public  Law  280  with  respect  to  Class  HJ 
gaming  conducted  without  a  Tribal-State  compact,  the  district  court  should 
not  have  applied  the  "public  policy  test."  See  Rumsey  Indian  Rancheria  of 
Wintun  Indians  v.  Wilson,  64  F.3d  1250,  1255  (9th  Cir.  1994)(concluding 
that  with  respect  to  Class  m  gaming,  IGRA  eliminated  the  "public  policy 
test"  of  Public  Law  280).  Instead,  the  district  court  should  have  looked  to 
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the  plain  language  of  18  U.S.C.  §  1 166,  which  was  enacted  with  IGRA  in 
1988." 

77  F.3d  327,  330  (9th  Or.  1996). 

Further,  the  courts  have  read  IGRA's  plain  language  on  class  III  gaming  as 
controlling.  While  the  Senate  Report  links  the  Cabazon-style  analysis  to  class  II  gaming, 
see  Rumsey,  64  F.3d  at  1259,  the  courts  have  noted  Congress  did  not  so  link  class  in 
gaming  to  a  "public  policy  test,"  which  somehow  replaces  the  actual  language  of  the 
statute.  The  Rumsey  court  noted: 

"Congress  enacted  IGRA  in  response  to  Cabazon.  [Citation  omitted.] 
The  tribes  assert  that  IGRA  codified  Cabazon's  'criminal/regulatory'  test. 
Under  this  approach,  which  was  adopted  by  the  district  court  in  this  case,  a 
court  must  determine  whether  a  gaming  activity,  even  if  illegal,  violates  a 
state's  public  policy.  If  it  does,  then  the  activity  is  'criminally'  prohibited. 
If  it  does  not,  then  the  activity  is  merely  'regulated'  and  thus,  'permitted' 
for  the  purpose  of  applying  IGRA.  [f|  We  reject  this  reading  of  IGRA.  ffl] 
Section  27(d)(1)(b)  is  unambiguous  . . ." 

64  F.3d  at  1257.  The  court  noted: 

"IGRA  does  not  require  a  state  to  negotiate  over  one  form  of  class  IH 
gaming  simply  because  it  has  legalized  another,  albeit  similar  form  of 
gaming.    Instead,  the  statute  says  only  that,  if  a  state  allows  a  gaming 
activity  'for  any  purpose  by  any  person,  organization  or  entity,'  then  it  must 
allow  Indian  tribes  to  engage  in  that  same  activity." 

64F.3datl256. 

Finally,  it  should  be  noted  that  much  of  the  scope-of-gaming  litigation  has 
centered  around  the  dicta  in  Cabazon,  where  the  Court  said  California  "regulates  .  .  . 
gambling  in  general .  .  ."    480  U.S.  at  21 1  (followed  by  ".  .  .  and  bingo  in  particular."). 
Again,  the  Court  only  considered  whether  a  particular  law,  Penal  Code  section  326.5, 
concerning  bingo,  was  "regulatory"  or  "prohibitory."  The  Court  had  no  occasion  to  and 
did  not  examine  gambling  laws  of  the  state  that  expressly  prohibited  certain  gambling 
activities.  The  Cabazon  decision  on  bingo  did  not  turn  on  any  criminal  gambling  statutes 
of  the  state,  but  rather,  it  relied  specifically  on  the  bingo  statute. 
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Ultimately,  the  "gaming  in  general"  issue  is  rejected  as  irrelevant  to  IGRA,  where, 
as  noted,  the  courts  are  to  look  to  IGRA,  which  requires  an  analysis  of  whether  a  state 
allows  a  specific  gaming  activity  for  any  purpose  by  anyone.    As  the  Rumsey  court 
simply  noted:  "[W]e  do  not  apply  the  Cabazon  "criminal/regulatory"  test  [to  class  III 
gaming].  .  .  "  64  F.3d  at  1260,  n.  5. 

6.         [Q:      On  page  two  of  your  statement.  I  'm  pleased  to  see  that  you  believe  "most 
states  are  willing  to  sit  down  and  work  out  the  outstanding  issues  "  in  the  aftermath  of 
Seminole.  Please  describe  what  is  the  basis  for  your  belief?  Is  California  ready  to  work 
out  the  unresolved  issues  with  the  tribes  there?] 

We  believe  that  the  principal  breakdown  in  tribal-state  negotiations  is  over  the 
scope  of  gaming  question  and,  in  particular,  over  the  tribal  demand  for  slot  machines  and 
gambling  devices  in  states  where  these  machines  are  categorically  and  criminally 
prohibited.  California  is  such  a  state.  California's  willingness  to  negotiate  for  lottery- 
style  games  and  parimutuel  wagering  on  horse  races,  activities  permitted  by  the  state,  is 
unchanged  by  Seminole.  California  sees  no  reason  to  litigate  over  these  activities. 

This  is  not  to  suggest,  however,  that  "working  out  the  outstanding  issues"  means 
that  California  ought  to  negotiate  for  those  gambling  activities  categorically  and 
criminally  prohibited  in  the  state.  IGRA  does  not  place  that  obligation  on  the  state,  as  the 
courts  have  noted.  "Working  out  the  outstanding  issues"  means  tackling  those  issues 
properly  put  in  issue  by  IGRA,  not  those  issues  outside  the  accepted  understanding  of  the 
federal  law. 


7.        [Q:      I  note  you  believe  the  Secretary  has  no  authority  to  issue  compact 
procedures.   What  specific  procedures  would  you  propose  be  employed  to  resolve  the 
ongoing  disputes  regarding  scope  of  gaming  and  other  issues  causing  an  impasse  in 
State-Tribal  negotiations?  Do  you  believe  Congress  is  better  equipped  to  do  so  than  is 
the  Secretary  of  Interior?] 

As  I  noted  in  my  testimony  on  May  9,  this  issue  was  discussed  at  length  by  the 
task  force  of  state  and  tribal  negotiators  which  met  in  1993  to  develop  a  consensus 
package  of  amendments  to  IGRA  on  behalf  of  this  Committee.  The  negotiators 
developed  several  proposed  procedures  that  would  allow  a  "by-pass"  to  the  Secretary  of 
Interior  but  only  if  the  Secretary  were  held  to  a  clearer  and  more  rigorous  "game-specific" 
scope-of-gaming  standard. 
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It  should  be  remembered  that  the  1993  negotiations  were  conducted  before  the 
federal  appellate  court  decisions  made  clear  that  the  states  are  not  obligated  to  negotiate 
for  one  form  of  class  III  gaming  simply  because  the  state  has  legalized  another,  albeit 
similar  form  of  gaming.  At  the  time  of  these  negotiations,  states  faced  the  prospect  of 
being  sued  for  "bad  faith"  for  refusing  to  negotiate  for  those  forms  of  gaming  criminally 
prohibited  by  state  law,  but  where  the  state  permitted  and/or  regulated  other  forms  of 
gaming.  The  state  negotiators  worked  to  condition  any  "by-pass"  or  mediation  procedure 
on  a  scope-of-gaming  standard  subsequently  adopted  by  the  Rumsey  court.  Now  that  the 
Rumsey  standard  has  been  accepted  and  adopted  by  other  federal  appellate  court  panels, 
the  States  may  be  more  confident  in  the  outcome  of  court  cases  testing  the  good  faith  of 
the  negotiations. 

This  does  not  translate,  however,  into  the  States'  confidence  in  what  the  Secretary 
of  the  Interior  may  say  or  do  in  independently  prescribing  procedures  for  tribal  gaming. 
The  Secretary  has  a  trust  obligation  to  the  tribes  and  no  independent  obligations  to  the 
states.  Under  the  current  federal  court  and  mediator  process,  when  the  Secretary  adopts 
procedures,  he  must  comply  with  the  "relevant  provisions  of  the  laws  of  the  State." 
Sec.  1  l(d)(7)(b)(vii)(I).  If  the  Secretary  were  to  independently  adopt  procedures,  what 
criteria  will  he  use  to  determine  what  are  the  "relevant  provisions  of  the  laws  of  the 
State?"  If  independent  regulatory  power  is  to  be  assumed  by  the  Secretary,  states  are 
concerned  the  Secretary  may  disregard  "provisions  of  the  laws  of  the  States"  that  are 
critical  to  the  integrity  of  the  states'  scheme  of  criminal  law. 

Therefore,  if  the  Committee  believes  a  procedure  must  be  employed  to  resolve 
impasses  over  scope  of  gaming,  it  is  clear  that  only  the  Congress  may  provide  for  such  a 
procedure,  and,  in  so  doing,  it  must  codify  the  game-specific  scope-of-gaming  standard 
set  forth  in  Rumsey.  If  Congress  empowers  the  United  States  to  sue  on  the  tribe's  behalf, 
using  the  existing  federal  court  and  mediator  process  to  the  same  extent  and  in  the  same 
manner  as  currently  written,  again  it  should  be  tied  to  a  clarified  "game-specific"  scope- 
of-gaming  standard  to  apply  in  any  final  gaming  procedures. 

If  the  Congress  were  instead  to  empower  the  Secretary  to  resolve  such  disputes 
when  a  state  does  not  consent  to  suit,  it  might  be  prudent  to  employ  a  mediator  or 
arbitrator  to  weigh  facts  and  determine  issues  evenhandedly.  Such  a  mediator  could  issue 
findings  and  recommendations  to  the  Secretary,  who,  again,  must  be  bound  by  a  "game- 
specific"  standard  in  any  final  gaming  procedures.  I  believe  that  the  Committee  can  rely 
on  those  who  have  assisted  the  Committee  in  the  past  to  explore  and  develop  proposals 
such  as  these. 
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8.        [Q:      I  know  you  are  confident  the  State  will  prevail  in  the  Western  Telcon  case 
being  argued  before  the  California  Supreme  Court  today.  But  I  am  a  bit  surprised  by 
your  doubt  that  Congress  intended  the  scope  of  Indian  gaming  to  be  decided  on  a  State 
by  State  basis.  Many  lawyers  say  this  is  exactly  what  the  Cabazon  decision  held  —  thr.t 
where  gaming  is  criminally  prohibited  by  a  State,  the  Indians  cannot  do  it,  but  where  it  is 
permitted  to  some  degree,  the  Indians  can  do  it  to  whatever  degree?   Please  explain  your 
disagreement  with  this.] 

I  have  two  answers  to  the  question,  which  go  to  different  issues  raised  by  the 
question. 

First  of  all,  in  my  testimony  on  May  9, 1  said  it  was  "unfortunate  that  we  must 
litigate,  state-by-state,  over  the  scope  of  gaming."  (Italics  added.)  I  agree  that  Congress 
intended  that  the  scope  of  gaming  to  be  decided  on  a  state-by-state  basis.  My 
disappointment  here  is  that  state  statutes,  which  ought  to  count  for  something  in  the  scope 
of  gaming  question,  are  routinely  discounted  in  this  regard.  Courts  have  been  urged  to 
disregard  state  criminal  gambling  statutes  as  irrelevant  to  the  determination  of  federal  law 
for  the  purposes  of  IGRA  or  even  as  expressions  of  the  state's  "public  policy,"  which 
they  most  certainly  are.  Instead,  states  have  had  to  litigate  the  meaning,  character  and 
integrity  of  state  criminal  gambling  laws  as  if  each  and  every  one  were  ambiguous, 
repealed  by  implication  by  some  other  law,  or  rendered  without  force  because  some  other 
law  permits  or  regulates  a  similar  gaming  activity. 

The  second  issue  emerging  from  this  question  is  the  subject  of  my  answers  to 
Questions  1,  5,  6,  and  7.  I  believe  the  premise  is  mistaken.  As  outlined  above,  Cabazon 
did  not  stand  for  the  notion  that  if  a  state  permitted  any  form  of  gaming,  tribes  are  entitled 
to  all  forms  of  gaming.  That  would  suggest  that  only  in  Utah  and  Hawaii  would  tribes 
have  been  barred  from  gaming  —  and  in  all  the  remaining  states,  tribes  would  have  been 
entitled  to  Las  Vegas-style  casinos.  Cabazon  narrowly  decided  the  question  of  the 
applicability  of  Public  Law  280  where  a  bingo  statute  regulated,  rather  than  prohibited, 
the  activity  in  question  ~  bingo. 

Also,  as  noted  in  the  previous  answers,  IGRA  has  occupied  the  field  of  Indian 
gaming,  and  the  courts  have  determined  that  a  game-specific  analysis  is  what  the  federal 
Act  statute  calls  for.  If  a  particular  state  statute  criminally  prohibits  a  specific  class  III 
gaming  activity,  the  state  is  not  obligated  to  negotiate  for  mat  activity  in  tribal-state 
negotiations.  This  point  does  not  negate  the  necessity  of  a  state-by-state  determination  of 
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the  scope  of  gaming,  but  it  illustrates  that  certain  state  criminal  gaming  statutes  may  bar 
various  gaming  activities  from  the  tribal-state  negotiations.  I  hope  that  these  answers 
adequately  respond  to  your  questions  and  concerns. 


Questions  submitted  by  Senator  Reid 

1 .         [Q:      I  am  aware  of  California 's  problems  because  of  the  questionable  lack  of 
enforcement  action  by  Federal  authorities,  notably  the  NIGC.   What  are  your 
recommendations  for  Federal  officials?  Is  NIGC  intentionally  failing  to  exercise  its 
authority  to  halt  the  operations  of  illegal  casinos?] 

We  believe  the  United  States  Attorneys  have  the  principal  enforcement 
responsibility  for  halting  the  operations  of  uncompacted-for  class  HI  gaming.  This 
authority  is  set  forth  in  section  23(d)  of  IGRA: 

"The  United  States  shall  have  exclusive  jurisdiction  over  criminal 
prosecutions  of  violations  of  State  gambling  laws  that  are  made  applicable 
under  this  section  to  Indian  country 

Subsections  (a)  and  (c)  of  this  section  of  IGRA  make  clear  that  the  state's  gambling  laws, 
criminal  and  civil,  apply  in  Indian  country  unless  there  is  a  tribal-state  compact  in  effect, 
which  removes  from  the  definition  of  "gambling"  those  class  HJ  activities  that  are  the 
subject  of  the  compact. 

In  section  17  of  IGRA,  the  National  Indian  Gaming  Commission  ("NIGC")  has  the 
duty  and  responsibility  to  provide  information  concerning  violations  of  Federal  or  state 
law  or  tribal  ordinances  to  the  "appropriate  law  enforcement  officials."  28 
U.S.C.  2716(b).  Further,  the  "Attorney  General  [of  the  United  States]  shall  investigate 
activities  associated  with  gaming  authorized  by  this  Act  which  may  be  a  violation  of 
Federal  law."  28  U.S.C.  2716(c). 

There  is  no  question  but  that  the  United  States  Attorney  General  and  the  United 
States  Attorneys  in  California  are  aware  of  federal  law  violations.  As  the  result  of 
various  court  decisions,  Attorney  General  Janet  Reno  issued  a  Memorandum  to  all  United 
States  Attorneys  on  March  23,  1994,  addressing  the  numerous  inquiries  made  to  her  on 
the  subject  of  enforcement  of  IGRA  and  the  Johnson  Act  where  "uncompacted-for" 
gambling  devices  were  in  use.  She  noted  at  the  time: 
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Although  a  number  of  states  and  tribes  have  successfully  concluded 
compacts,  many  tribes  are  operating  casinos  or  video  gaming  machines 
without  a  compact,  in  violation  of  the  IGRA,  18U.S.C.  1166(a),  and  the 
Johnson  Gambling  Devices  Act,  15  U.S.C.  1175,  as  well  as  the  Organized 
Crime  Control  Act,  18  U.S.C.  1955.  I  appreciate  that  the  road  to  agreement 
between  the  states  and  the  tribes  has  not  always  been  a  smooth  one, 
however,  at  this  writing,  /  believe  that  most  of  the  legal  uncertainty 
concerning  Class  III  gaming  without  a  compact  has  been  exhausted  The 
overall  constitutionality  of  the  Act  has  been  upheld  the  classifying 
regulations  of  the  NIGC  have  been  sustained,  and  arguably  ambiguous 
terms  of  the  Act  have  been  clarified  by  litigation.  Of  particular  importance 
is  the  recent  decision  of  the  Court  of  Appeals  for  the  District  of  Columbia 
Circuit  in  Cabazon  Band  of  Mission  Indians  v.  NIGC,  DKT.  No.  93-5255, 
decided  January  28,  1994,  which  held  that  electronic  pull-tab  devices  are 
Class  III  games  and  therefore  require  a  compact  to  be  legally  played  in 
Indian  country.  In  view  of  this  decision,  I  encourage  each  of  you  to  review 
the  status  of  gaming  that  may  be  operating  in  your  district.  If  you  find  any 
illegal  gaming,  the  peaceful  termination  of  those  illegal  operations  should 
be  negotiated  with  the  Tribes  within  a  brief  but  reasonable  time. 

Emphasis  added. 

The  March  25,  1994  Memorandum  generated  intense  interest,  but  no  significant 
action  detectable  to  the  States.  As  the  March  1994  Janet  Reno  Memorandum  apparently 
did  not  result  in  concrete  action,  Attorney  General  Reno  again  issued  an  Memorandum 
for  United  States  Attorneys.  On  August  18,  1994,  she  issued  the  following: 

As  a  result  of  developments  in  Indian  gaming  law,  and  actions  taken 
in  a  number  of  districts,  I  wish  to  amplify  the  policy  set  forth  in  my  March 
25,  1994  memorandum  on  this  subject.  The  Department's  overall  goal  is 
the  "peaceful  termination  of...  illegal  operations  ...  within  a  brief  but 
reasonable  time."  This  goal  is  compatible  with  the  Department's  duty  to 
enforce  the  law,  as  well  as  with  its  responsibility  to  work  in  good  faith  with 
the  tribes.  For  these  reasons,  I  have  asked  the  Assistant  Attorney  General 
for  the  Criminal  Division  to  serve  as  the  coordinating  and  communicating 
center  for  the  enforcement  of  the  Indian  Gaming  Regulatory  Act.  No  action 
with  respect  to  Indian  gaming  should  be  taken  without  consultation  with  her 
well  in  advance  of  the  planned  action. 
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In  addition,  each  United  States  Attorney  with  Indian  gaming  in  his  or 
her  district  should  provide  to  the  Assistant  Attorney  General  of  the  Criminal 
Division  an  assessment  of  the  gaming  situation  and  a  proposed  strategy  for 
dealing  with  it.  Please  submit  your  assessment  and  strategy  by  September 
9,  1994. 

(Emphasis  added.) 

From  August  1994,  when  Attorney  General  Reno  issued  the  second  memorandum, 
to  mid- 1995,  the  use  of  class  III  gambling  devices  without  tribal-state  compacts  in 
California  grew  from  an  estimated  7000  to  9000  machines,  in  20  casinos. 

At  the  time  I  presented  my  testimony  to  the  Committee,  on  May  9,  we 
estimated  about  10,000  slot  machines  to  be  present  in  tribal  casinos  in  California. 
We  now  estimate  the  number  of  machines  in  California  to  have  increased  to  13,000. 

My  recommendation  is  for  Federal  law  enforcement  officials  to  implement  a 
multi-faceted  plan  (1)  to  impose  substantial  administrative  fines  on  the  tribes  for 
violations  of  federal  law  —  per  machine,  per  day,  if  necessary;  (2)  to  prosecute  as  many 
tribal  management  companies  and  machine  providers  as  may  be  involved  in  the  wholesale 
distribution  of  these  video  and  slot  devices  to  tribal  casinos;  and  (3)  to  issue  closure 
orders  to  those  casinos  that  fail  to  comply  with  notices  of  violations. 

If  the  Tribes  fail  to  respond  to  the  above  notices  and  civil  actions,  it  would  be 
appropriate  to  commence  criminal  actions  against  tribal  officials. 

We  are  unable  to  determine  the  motivation  of  the  NIGC  or  its  chairman  in  the 
failure  to  exercise  authority  to  issue  notices  of  violation  and  closure  orders  against  tribal 
casinos  operating  without  a  tribal-state  compact.  See  25  C.F.R.  §§  573.3,  573.6(a)(l  1). 

2.         [Q:      Could  you  expand  on  the  potential  conflicts  the  Interior  Secretary  might 
face  if  he  or  she  were  to  step  into  the  mediation  process  and  exercise  greater  authority?] 

We  do  not  see  how  the  Secretary  legally  may  "step  into  the  mediation  process."  If 
by  this  is  meant  that  the  Secretary  joins  in  the  tribal-state  negotiations,  the  negotiations 
become  tri-partite,  certainly  not  the  intent  of  Congress.  Again,  the  Federal  government 
made  clear  in  the  debate  on  S.555  that  it  was  not  prepared  to  take  on  the  business  of 
gambling  regulation,  and  left  it  to  the  states  to  negotiate  with  the  tribes  that  wished  to 
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conduct  that  gaming  activity  permitted  in  the  state.  If,  on  the  other  hand,  the  question 
suggests  the  Secretary  steps  in  and  "mediates"  if  a  state  raises  the  Eleventh  Amendment 
in  "bad  faith"  litigation,  no  statutory  authority  exists  for  this  either.  As  I  asked  on  May  9, 
how  is  the  Secretary  to  adjudicate  disputes  between  sovereign  states  and  sovereign  tribes? 
Will  the  Secretary  have  quasi-judicial  powers  to  determine  who  is  in  good  or  bad  faith  in 
the  negotiations  mandated  by  IGRA?  How  can  the  Secretary  properly  adjudicate  or 
mediate  between  two  parties  when  the  Secretary  has  a  trust  responsibility  to  further  the 
interests  of  one  party  —  the  Indian  tribe? 

I  suppose  one  way  the  Secretary  may  avoid  the  difficulties  raised  by  the  above  questions 
is  for  him  to  forswear  "mediating"  disputes  and  simply  prescribe  procedures  by 
disregarding  the  State's  position. 

Aside  from  the  immediate  court  challenges  that  would  face  the  Secretary  of 
Interior  if  he  were  to  assume  independent  authority  to  prescribe  tribal  gaming  procedures, 
innumerable  other  conflicts  and  challenges  will  arise.  As  discussed  above,  the  Secretary 
is  bound  to  follow  federal  law,  which  assimilates  state  civil  and  criminal  gambling  laws 
and  which  prohibits  gambling  devices  in  Indian  country.  How  can  the  Secretary 
prescribe  gaming  procedures  that  are  inconsistent  with  state  law  without  violating  federal 
law? 

Compliance  with  the  assimilated  state  laws  would  require  that,  as  a  matter  of 
federal  law,  the  Secretary  write  procedures  that  account  for  the  licensing,  regulation  and 
prohibition  of  gaming  activities  as  set  forth  in  state  gambling  laws.   18  U.S.C.  1 166(a). 
Therefore,  secretarial  procedures  would  have  to  account  for  tribal  compliance  with  state 
regulatory  and  enforcement  procedures  in  the  conduct  of  all  class  III  gaming.  For 
example,  the  conduct  of  tribal  lottery  games  would  have  to  comply  with  the  licensing, 
investigation  and  enforcement  procedures  of  a  state  lottery  commission.  The  state 
criminal  sanctions  are  applicable  to  the  state  criminal  provisions  —  enforceable  by  the 
United  States.  18  U.S.C.  1 166(a)  &  (d).  Drafting  such  procedures  will  undoubtedly  be 
difficult  for  the  Secretary. 

If  the  Secretary  were  to  flaunt  federal  law  and  allow  Tribes  to  conduct  full-scale 
casino  gambling  where  such  gambling  is  not  being  regulated  by  the  State,  then  the 
Secretary  will  have  to  assume  complete  responsibility  for  regulating  that  gambling, 
cognizant  of  the  historic  risks  to  public  safety,  health,  and  welfare  that  such  gambling 
poses  —  or  else  he  will  have  to  abandon  protection  of  the  public  safety,  health,  and 
welfare  to  the  care  of  the  Tribes  themselves,  a  prospect  which  raises  its  own  set  of 
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constitutional  questions. 


Questions  submitted  by  Senator  Wellstone 

1 .  [Q:  Do  you  believe  that  tribal  gaming  has  an  overall  beneficial  impact  on 
welfare,  unemployment,  and  rural  economic  development  for  both  the  Tribe  and  the 
surrounding  communities  in  your  Stale?] 

I  have  no  means  of  accurately  assessing  the  financial  and  social  benefits  of  tribal 
gaming  in  California  without  the  benefit  of  an  objective  study  on  the  matter.  I  certainly 
cannot  speak  for  the  Tribes.  While  there  is  an  obvious  increase  in  employment  for  both 
Indian  and  non-Indian  people  in  the  casinos  on  the  reservations  and  rancherias,  it  is  not 
clear  whether  this  is  a  shift  of  jobs  or  represents  a  real  drop  in  unemployment.  No 
statistics  on  the  matter  have  been  compiled  by  sources  other  than  the  interested  gaining 
enterprises. 

Nor  have  I  seen  any  comprehensive  and  objective  study  assessing  potential 
negative  social,  environmental,  and  health  consequences  of  the  tribal  gaming  in 
California.  Such  factors  should  be  considered  in  any  comprehensive  understanding  of  the 
net  beneficial  impact  of  the  tribal  gaming. 


2.         [Q:      Some  of  my  friends  in  Indian  country  perceive  this  as  an  issue  of  the  States 
wanting  to  have  their  cake  and  eat  it  too  with  reference  to  Indian  gaming  —  they  argue 
that  it  was  the  States  who  demanded  a  role  in  the  compacting  process,  and  yet  it  is  now 
some  States  that  are  refusing  to  come  to  the  table  to  negotiate  compacts  in  good  faith 
with  the  tribe.  How  would  you  address  that?] 

Much  of  the  impetus  for  the  Congress  to  adopt  a  scheme  requiring  tribes  and 
states  to  negotiate  a  tribal-state  compact  to  regulate  tribal  gaming  came  from 
representatives  of  the  federal  government  who  testified  that  the  federal  government  was 
unprepared  to  regulate  Indian  gaming.  As  noted  in  the  answer  to  Senator  McCain's 
question  #2,  Justice  Department  officials  were  opposed  to  a  federal  regulatory  approach, 
"arguing  that  the  expertise  to  regulate  gaming  activities  and  to  enforce  laws  related  to 
gaming  could  be  found  in  state  agencies,  and  thus  that  there  was  no  need  to  duplicate 
those  mechanisms  on  a  Federal  level."  S.  Rep.  No.  100-446,  at  5.  While  some  states 
may  have  supported  the  same  view  in  discussions  on  S.555, 1  cannot  say  that  these  are  the 
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same  states  that  have  been  accused  of  "bad  faith"  negotiations. 

California  is  no!  one  of  the  States  "wanting  to  have  their  cake  and  eat  it  too"  nor 
has  it  refused  "to  come  to  the  table  to  negotiate  compacts  in  good  faith  with  the  tribe." 
California  was  the  first  State  in  the  Union  to  negotiate  and  execute  a  tribal-state  compact 
and  it  executed  five  such  compacts  for  parimutuel  wagering  activity,  an  activity  it 
permits.  It  has  insisted  on  negotiations  for  only  that  gaming  which  is  permitted  under 
federal  law  and  it  has  asked  tribes  and  the  federal  government  to  cease  the  operation  of 
tribal  casinos  employing  illegal  gaming  devices  in  violation  of  federal  law.  California 
does  not  view  such  demands  as  unreasonable  nor  in  bad  faith.  As  discussed  in  the  above 
answers  to  Senators  McCain  and  Reid,  we  believe  IGRA  does  not  obligate  the  State  to 
negotiate  for  those  gaming  activities  it  criminally  prohibits. 


Again,  I  wish  to  thank  the  Committee  for  the  opportunity  to  express  these  views  on 
the  subject  of  the  Indian  Gaming  Regulatory  Act  and  to  answer  the  questions  of  the 
Committee.  Attorney  General  Lungren  has  asked  that  I  pass  on  to  each  Member  his 
warmest  regards  and  to  invite  any  further  questions  or  concerns  you  may  have. 

Sincerely, 


DANIEL  E.  LUNGREN 

Attorney  General       f\     fl^^»** 


r 


6y 

THOMAS  F.  GEDE 

Special  Assistant  Attorney  General 


Hon.  Pete  Wilson 


24-586    96-6 


158 


STATEMENT  OF 

ALEX  TALLCHIEF  SKIBINE 

PROFESSOR  OF  LAW 

UNIVERSITY  OF  UTAH  COLLEGE  OF  LAW 

BEFORE  THE  SENATE  COMMITTEE  ON  INDIAN  AFFAIRS 

CONCERNING  INDIAN  GAMING 
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MAY  9,  1996 

Mr.  Chairman,  distinguished  members  of  the  Committee,  I  want 
to  thank  you  for  inviting  me  to  testify.  It  is  a  pleasure  to  be 
here  today  to  discuss  issues  relating  to  Indian  gaming  in  the  wake 
of  the  Seminole  decision.  Although  I  was  deputy  counsel  for  Indian 
Affairs  for  the  House  Interior  Committee  at  the  time  the  Indian 
Gaming  Act  was  passed,  I  have  been  for  the  past  seven  years  a 
professor  of  Law  at  the  University  of  Utah  specializing  in  Indian 
Law,  Legislation,  and  Administrative  Law.  My  testimony  will 
address  the  legal  issues  relating  to  severability  which  are  likely 
to  confront  the  tribes,  the  states,  and  the  Department  of  the 
Interior  in  the  wake  of  the  Seminole  decision. 

Severability  issues: 

The  11th  Circuit  in  Seminole  expressed  the  opinion  that  the 
compact  sections  could  be  severed  from  the  Act  so  that  the  tribes 
could  go  directly  to  the  Secretary.  The  9th  circuit  expressed  a 
different  opinion,  stating  that  "In  our  view,  however,  such  a 
result  would  pervert  the  Congressional  plan.  This  is  because  the 
Secretary  of  the  Interior  under  the  statute  is  to  act  only  as  a 
matter  of  last  resort,  and  then  only  after  consulting  with  the 
court  appointed  mediator  who  has  become  familiar  with  the  positions 
and  interests  of  both  the  tribes  and  the  states  in  court  directed 
negotiations.  The  Eleventh  Circuit's  solution  would  turn  the 
Secretary  of  the  Interior  into  a  federal  czar,  contrary  to  the 
Congressional  aim  of  state  participation".1 

The  9th  Circuit,  of  course,  did  not  have  to  address  the  issue 
because  it  found  the  11th  Amendment  not  to  be  a  bar  to  the  tribe's 
lawsuit  against  the  state. 

The  law  on  severability  is  both  simple  and  problematic.  The 
Supreme  Court  in  its  most  recent  opinion  on  the  subject,  its  1987 
decision  in  Alaska  Airlines  v.  Brock. :  enunciated  four  principles 
relevant  to  the  severability  inquiry. 


1  See.  Spokane  Tribe  of  Indians  v.  Washington  State,  28  F.3d 
991,  at  997,  (9th  Cir.  1994) . 

2  480  U.S.  678  (1987) . 
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First  the  Court  reaffirmed  the  principle  that  "a  Court  should 
refrain  from  invalidating  more  of  the  statute  than  is  necessary".3 

Second,  the  Court  confirmed  the  role  of  congressional  intent 
in  the  severability  inquiry,  stating  that 

"Unless  it  is  evident  that  the  Legislature  would  not  have 
enacted  those  provisions  which  are  within  its  power, 
independently  of  that  which  is  not,  the  invalid  part  may 
be  dropped  if  what  is  left  is  fully  operative  as  a  law."4 

Third,  the  Court's  inquiry  focused  on  whether  the  remaining 
parts  of  the  statute  would  remain  fully  operative  after  the  removal 
of  the  unconstitutional  provisions.   Thus,  the  Court  stated 

"Congress  could  not  have  intended  a  constitutionally 
flawed  provision  to  be  severed  from  the  remainder  of  the 
statute  if  the  balance  of  the  legislation  is  incapable  of 
functioning  independently. . .  The  more  relevant  inquiry 
in  evaluating  severability  is  whether  the  statute  will 
function  in  a  manner  consistent  with  the  intent  of 
Congress" .5 

Finally,  the  Court  established  a  presumption  of  severability 
if  there  is  a  severability  clause  contained  in  the  statute.  There 
is  one  such  clause  in  the  Indian  Gaming  Act. 

The  problem  with  this  test  is  that  it  asks  a  court  to  perform 
an  "imaginative  reconstruction"  as  to  whether  Congress  would  have 
passed  the  statute  without  the  unconstitutional  provisions.6 

A  more  useful  analysis  is  contained  in  the  Court  of  Appeals' 
decision  in  Alaska  Airlines.  the  rationale  of  which  was 
specifically  upheld  by  the  Supreme  Court.7  There,  Judge  Starr 
writing  for  the  Court  of  Appeals  for  the  District  of  Columbia, 
stated  that 

Only  if  we  conclude  that  Congress  would  not  have  included 
a  provision  absent  the  constitutionally  flawed  portion  is 
that  provision  to  fall...  "the  question  is  not  whether 


3  Id.,  at  684. 

4  480  U.S.  678  at  684,(1987). 

5  480  U.S.  at  685. 

6  See.  John  Copeland  Nagle,  Severability.  72  North  Carolina 
Law  Rev.  203  (1993) . 

7  See,  footnote  7  at  480  U.S.  685-686. 
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Congress  would  have  enacted  this  exact  statute  had  it 
known  at  the  time  of  enactment  that  the  legislative  veto 
provisions  were  invalid,  but  rather,  whether  Congress 
would  have  preferred  this  statute  after  severance  of  the 
legislative  veto  provision  to  no  statute  at  all."8 

The  issue  in  severability  cases  is  not  what  the  Congress  would 
have  rather  passed,  but  whether  Congress  can  live  with  what  it  did 
pass  minus  the  unconstitutional  sections.  In  the  case  of  the 
Indian  gaming  act  however,  the  issue  is  not  whether  to  sever  or  not 
to  sever,  the  issue  is  how  to  sever.  This  is  not  an  easy  question. 
The  courts'  reliance  on  legislative  intent  to  determine 
severability  has  generated  unpredictable  results.  Therefore,  if 
left  unaddressed  by  the  Congress,  the  severability  issue  is  sure  to 
generate  litigation.  If  left  to  judicial  decisions,  there  are 
three  possible  scenarios: 

Scenario  Number  1: 

One  option  is  to  sever  section  11  (d) (7) (A) (i)  and  (B) .  This 
would  mean  that  the  act  would  require  a  tribal  state  compact  for 
Class  III  gaming  but  would  not  allow  the  tribes  to  sue  the  state  in 
federal  district  court.  This  would  allow  the  state  almost  a  veto 
power  over  Class  III  gaming. 

The  only  recourse  for  the  tribes  would  be  to  persuade  the 
United  States  to  file  a  law  suit  against  the  state  on  behalf  of  the 
tribe  on  a  theory  that  gaming  revenues  are  a  trust  responsibility 
and  the  United  States,  as  trustee,  has  a  duty  to  protect  the 
tribes.' 

Using  the  severability  test  devised  by  the  courts,  I  do  not 
believe  that  Congress  would  have  passed  an  Act  providing  the  tribe 
with  no  recourse  except  pleading  with  the  United  States  to  sue  on 
their  behalf.  The  Act  and  the  Senate  Report  represent  a  strong 
endorsement  of  the  right  of  tribes  to  engage  in  gaming 
activities.10 


8  766  F.2d  1550  (1985)  .  It  should  be  noted  that  then  Judge 
Ginsburg  filed  a  concurring  opinion  endorsing  the  majority 
severability  analysis. 

'  For  an  interesting  article  evaluating  the  trust  duties  of 
the  United  States  when  it  comes  to  gaming,  see  What  would  John 
Marshall  Say?  Does  the  Federal  Trust  Responsibility  Protect  Tribal 
Gambling  Revenue?.  84  Georgetown  Law  Journal  123  (1995)  . 

10  Although  the  report  states  that  "It  is  also  true  that  S  555 
does  not  contemplate  and  does  not  provide  for  the  conduct  of  Class 
III  gaming  on  Indian  lands  in  the  absence  of  .  a  tribal  state 
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We  have  to  remember  what  the  law  was  at  the  time  the  Act  was 
passed.  The  law  was  Cabazon  and  to  a  large  extent,  the  Act 
reflects  the  policies  of  Cabazon."  Congress  would  not  have  passed 
any  Act  which  prohibited  Class  III  gaming  or  made  it  subject  to 
state  jurisdiction  or  consent.12 

Scenario  Number  2 : 

A  second  option  is  to  strike  section  11(d) (7) (A) (i)  and 
(B)  (i  to  vi)  ,   but  not  11(d)  (B)  (vii)   which  is  the  subsection 
allowing  the  Secretary  of  the  Interior  to  impose  regulations 
governing  Class  III  gaming  if  the  state  refuses  to  accept  the 
recommendations  of  the  court  appointed  mediator. 

Using  the  severability  test  as  devised  by  the  courts,  the 
question  is  whether  Congress  would  not  have  enacted  section  11  d  B 
vii  (allowing  the  secretary  to  regulate  Class  III  gaming)  without 
the  unconstitutional  sections? 

Keeping  (vii)  in  the  Act  would  be  in  conformance  with  the 
principle  that  "a  court  should  refrain  from  invalidating  more  of 
the  statute  than  is  necessary"  .  On  the  other  hand,  it  is 
questionable  whether  section  11(d) (B) (vii)  can  survive  on  its  own 
when  its  very  language  refers  to  the  law  suits  filed  by  the  tribe. 
If  the  tribe  cannot  file  the  law  suit,  technically,  subsection 
(vii)  does  not  even  kick  into  effect.13 

Applying  the  two  statements  of  Judge  Starr  in  Alaska  Airlines 
to  section  (vii),  I  come  to  two  different  conclusions.    No, 


compact",  the  Act  specifically  does  provide  for  the  Secretary  to 
impose  regulations  for  Class  III  gaming  if  the  state  after  failing 
to  negotiate  in  good  faith,  refuses  to  accept  the  recommendations 
of  the  mediator.  If  anything,  this  sentence  shows  the  dangers  of 
relying  on  isolated  sentences  in  the  legislative  history. 

11  Under  Cabazon.  unless  otherwise  restricted  by  a  federal 
criminal  statute,  tribes  can  engage  in  any  gaming  activity  which  is 
not  criminally  prohibited  as  a  matter  of  state  law  or  against  the 
public  policy  of  the  state. 

12  Thus,  reliance  on  any  gaming  bill  passed  by  the  House  in 
the  previous  congress  would  be  irrelevant  to  show  the  intent  of 
Congress  on  the  issue  of  severability  because  it  came  before  the 
Cabazon  opinion. 

13  The  Supreme  Court  in  Hill  v.  Wallace,  259  U.S.  44  (1922), 
held  the  Future  Trading  Act  nonseverable  because  the  valid  and 
invalid  provisions  were  so  intertwined  that  the  Court  would  have  to 
rewrite  the  law  to  allow  it  to  stand. 
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Congress  would  probably  not  have  included  (vii)  as  currently 
written  absent  the  unconstitutional  provisions  allowing  tribes  to 
sue  states  but  yes,  Congress  would  have  preferred  the  imposition  of 
secretarial  regulations  to  no  regulations  at  all. 

If  the  court  chooses  to  leave  (vii)  in  the  statute, 
interesting  questions  will  arise  with  respect  to  the  amount  of 
discretion  that  the  Secretary  has  in  imposing  regulations.  As 
currently  written  in  the  Act,  the  standards  guiding  the  Secretary's 
regulations  seem  to  be  contained  in  the  provisions  found 
unconstitutional.  Thus,  the  number  one  standard  applicable  to  the 
Secretary  is  the  report  of  the  mediator.  However,  because  the 
provisions  allowing  the  law  suit  have  to  be  severed,  there  will  not 
be  a  mediator  report .  The  lack  of  standards  in  the  Act  may  even 
lead  to  a  claim  that  the  delegation  is  unconstitutional  as  a 
violation  of  the  non- delegation  doctrine.  The  Eight  Circuit  has 
recently  upheld  such  a  claim  in  a  suit  challenging  the  validity  of 
section  5  of  the  Indian  Reorganization  Act.14 

I  believe  that  the  Secretary  should  tailor  his  regulations 
according  to  what  Congress  would  have  done  had  it  known  that  State 
sovereign  immunity  could  not  be  waived.  In  resolving  this  issue, 
it  might  be  useful  to  know  where  this  weird  idea  came  from  in  the 
first  place. 

Take  a  look  at  the  Navajo  Hopi  Relocation  Commission  Act,  and 
more  precisely  at  an  earlier  draft  of  the  Navajo-Hopi  legislation. 
It  provided  for  the  appointment  of  a  mediator  who,  should  she  fail 
to  get  the  Navajos  and  Hopis  to  agree,  could  request  each  tribe  to 
submit  its  best  and  final  proposal .  The  mediator  would  then  select 
the  fairest  proposal.  Sounds  familiar? 

What  can  we  learn  from  this? 

Had  we  known  that  Congress  could  not  waive  the  state's 
sovereign  immunity,  there  is  no  doubt  in  my  mind  that  we  would  have 
selected  the  Secretary  of  the  Interior  as  the  recourse  in  cases 
where  states  failed  to  negotiate  in  good  faith.  We  would  have  then 
either  mandated  that  the  Secretary  sue  the  states  if  he  finds  a 
lack  of  good  faith,  or  that  he  appoints  a  mediator  who  would  have 
had  the  same  kind  of  power  to  impose  a  solution  as  the  mediator 
appointed  in  the  final  version  of  the  Navajo-Hopi  Relocation 
Commission  Act. 


14  See.  South  Dakota  v.  U.S.  Dept .  of  Interior,  22  Indian  Law 
Reporter  2207  (1995)  .  Section  5  allows  the  Secretary  to  take  land 
in  trust  for  the  benefit  of  Indians.  While  I  do  not  believe  that 
the  majority  opinion  was  correct,  an  argument  can  be  made  that  the 
Secretary's  discretion  in  the  severed  Gaming  Act  could  be  greater 
than  the  secretary's  discretion  under  section  5  of  the  IRA. 
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To  conform  to  the  intent  of  Congress  and  remedy  the  potential 
lack  of  standards  problem,  I  believe  that  if  subsection  (vii)  is 
found  to  survive  severability,  the  Secretary  should  proceed  to 
issue  a  rule  allowing  him  to  determine  if  a  state  has  failed  to 
negotiate  in  good  faith  and  appoint  a  Mediator  once  a  finding  of 
lack  of  good  faith  has  been  made.  This  Secretarially  appointed 
Mediator  would  then  assume  the  same  role  as  the  court  appointed 
mediator  would  have  had  under  the  original  Gaming  Act .  The  Act 
would  work  the  same  as  before  except  that  the  Secretary  would  take 
over  the  role  assumed  by  the  District  Court  under  the  original 
version  of  the  Act. 

One  thing  is  certain,  if  the  severability  issue  is  resolved  so 
as  to  allow  secretarial  regulations,  the  unresolved  questions 
concerning  the  discretion  of  the  Secretary  in  promulgating  these 
regulations  will  generate  numerous  law  suits.  With  this  in  mind, 
it  is  my  recommendation  that  in  order  to  avoid  all  this  foreseeable 
litigation  Congress  should  enact  an  amendment  clarifying  that  the 
tribes  can  go  directly  to  the  Secretary  who,  after  a  determination 
that  a  state  has  not  negotiated  in  good  faith,  would  appoint  a 
mediator  who  would  have  the  same  duties  as  the  mediator  appointed 
by  the  court  in  the  original  version  of  the  Act. 

In  the  alternative,  Congress  should  pass  an  amendment  imposing 
a  trust  duty  on  the  Secretary  to  sue  a  state  if  he  finds  that  such 
state  has  failed  to  negotiate  in  good  faith.  Under  existing  law, 
the  tribes  could  ask  the  Secretary  to  sue  a  state  for  failing  to 
negotiate  in  good  faith  but  the  Secretary  may  have  a  wide  amount  of 
discretion  in  refusing  to  undertake  the  litigation  on  behalf  of  the 
tribes.15 

In  the  absence  of  such  additional  congressional  guidance,  the 
problems  created  by  not  severing  (vii)  could  lead  the  courts 
towards  another  severability  option. 

Scenario  Number  3 : 

The  third  possibility  is  to  sever  all  of  section  11  (d)  which 
is  the  class  III  section.  A  court  might  easily  conclude  that 
Congress  would  not  have  passed  any  portion  of  section  11(d)  without 
allowing  the  tribes  to  sue  the  states  in  federal  courts.  Although 
this  possibility  severs  more  provisions  than  the  other  two,  it  has 
the  benefit  of  avoiding  thorny  questions  concerning  whether 
Congress  would  or  would  not  have  passed  (vii)  without  the  rest  of 
section  11(d).  Courts  have  not  shied  away  from  invalidating 
statutes  on  the  ground  that  Congress  would  not  have  passed  the 


1  See  Shoshone  Bannock  Tribes  v.  Reno,  11  Indian  Law  Reporter 
2151  (1995)  (upholding  the  Attorney  General's  discretion  to  refuse 
to  litigate  on  behalf  of  the  trifc-s,  the  tribal  claims  to  off- 
reservation  water  rights  in  the  Sn.ik-=  river  Basin. 
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legislation  without  the  unconstitutional  provision.16 

Under  this  scenario,  the  law  would  revert  to  Cabazon  until 
such  time  as  Congress  once  more  addressed  this  issue. 

Conclusion 

To  determine  which  Scenario  should  be  adopted,  it  is  helpful 
to  know  how  the  compact  provision  came  about. 

The  Gaming  Act  was  passed  in  its  present  form  because  Congress 
could  not  pass  any  gaming  bill  over  the  strong  objections  of  the 
states  and  the  tribes  had  enough  advocates  in  the  Congress  to 
prevent  the  enactment  of  any  legislation  which  would  have  allowed 
the  states  to  veto  any  Class  III  gaming  on  Indian  reservations.17 

Congress  compromised  by  adopting  the  tribal  state  compact 
provision  and  allowing  tribes  to  sue  the  states  in  cases  of  bad 
faith  negotiation. 

In  conclusion,  there  is  no  way  to  predict  with  certainty  how 
the  courts  will  rule  on  severability.  As  of  now,  we  have  two  cases 
and  two  different  opinions.  If  the  issue  goes  to  the  Supreme 
Court,  Seminole  tribe  is  a  good  indication  on  how  split  and 
unpredictable  the  Court  can  be  in  close  cases.  One  thing  is  sure, 
not  allowing  the  tribes  any  recourse  in  cases  of  bad  faith 
negotiations  would  not  comport  with  the  intent  of  Congress  in 
enacting  the  Indian  Gaming  Act.  Although  a  strong  argument  can  be 
made  for  severing  all  of  section  11  (d)  so  that  Class  III  gaming 
would  revert  back  to  Cabazon.  an  almost  equally  compelling  argument 
can  be  made  for  keeping  the  tribal  state  compact  provisions  and 
allow  the  Secretary  to  regulate  in  cases  of  bad  faith  negotiation. 


16  The  D.C  Circuit  in  City  of  New  haven  v.  U.S.,  809  F.2d  900 
(D.C.  Cir.1987),  held  the  whole  Impoundment  Control  Act  of  1974 

unconstitutional,  holding  that  the  Congress  would  not  have  passed 
the  Act  without  a  legislative  veto  provision. 

17  Although  some  tribes  objected  to  the  bill  as  enacted, 
others  wanted  a  gaming  At  passed  so  that  it  would  remove  any  legal 
uncertainties  hindering  the  development  of  gaming  on  the 
reservations. 
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May   28,    1996 

Chairman  John  McCain 
Committee  on  Indian  Affairs 
United  States  Senate 
Washington,  D.C.  20510-6450 

Dear  Chairman  McCain: 

Here  is  my  reply  to  the  questions  put  forth  in  your  letter  of 
May  14th. 

Questions  1  and  2:  Secretary's  power  to  issue  procedures  and  its 
relationship  to  judicial  review. 

I  am  answering  these  two  questions  together  because  in  my  view,  the 
Secretary  should  promulgate  regulations  because  the  regulations 
will  improve  judicial  review. 

The  courts  cannot  decide  whether  the  Secretary  has  the  power  to 
impose  Class  III  gaming  regulations  until  he  has  been  sued  and  he 
cannot  be  sued  until  he  has  made  a  final  decision  that  he  has  that 
power.  Once  that  decision  is  made,  any  challenge  to  his  authority 
will  only  be  judicially  decided  if  the  decision  is  ripe  for 
judicial  review.  This  may  require  the  Secretary  to  actually 
exercise  his  regulatory  power. 

Once  he  decides  that  Seminole  has  not  deprived  him  of  the  power  to 
regulate  Class  III  gaming,  he  can  either  proceed  by  administrative 
adjudication  to  directly  impose  regulations  on  a  case  by  case 
basis,  or  he  can  decide  to  first  issue  a  general  legislative  rule 
guiding  his  discretion  before  making  any  case  specific  decisions. 

As  stated  in  my  written  statement,  one  of  the  problems  facing  the 
Secretary  is  that  without  a  report  by  the  mediator,  he  does  not 
have  much  guidance  in  the  current  legislation  on  how  to  exercise 
his  regulatory  power.  In  issuing  a  general  legislative  rule  first, 
before  proceeding  with  case  by  case  adjudication,  he  would  narrow 
his  discretion  and  establish  guidelines  on  how  class  III  gaming 
should  be  regulated  in  cases  a  state  fails  to  negotiate  in  good 
faith. 

Question  3:  Can  or  should  the  U.S.  sue  the  states  in  behalf  of  the 
tribes? 

There  are  precedents  for  such  suits  whenever  the  United  States  has 
a  trust  responsibility  such  as  defending  Indian  rights  to  land  and 
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water.  The  problem  here  is  that  Gaming  may  not  be  a  trust 
responsibility.  Also,  there  is  nothing  in  the  statute  which 
authorizes  the  United  States  to  sue  a  State  if  the  state  fails  to 
negotiate  in  good  faith.  The  United  States  has  a  huge  amount  of 
discretion  to  sue  in  behalf  of  the  tribes  to  start  with.  The  fact 
that  there  are  uncertainties  in  this  case  would  make  it  that  much 
easier  for  the  United  States  Justice  Department  to  decline  any 
tribal  request  to  sue. 

This  option  would  only  be  valid  if  the  Gaming  Act  was  amended  to 
state  that  the  United  States  can  (or  should)  sue  the  states  on  the 
tribe's  behalf  if  the  state  invoked  its  Eleventh  Amendment  defense 
to  a  tribal  suit. 

Question  4 

A:  Would  Secretarial  regulations  promote  tribal  litigation  against 
the  states? 

It  is  premature  to  answer  this  question  because  we  do  not  know  what 
these  regulations  will  look  like.  The  process  of  issuing  final 
regulations  may  take  at  least  a  couple  of  years.  In  these 
regulations,  the  Secretary  would  have  to  take  on  the  role  initially 
given  to  the  Court.  He  would  have  to  devise  a  mechanism  to  decide 
whether  a  state  has  not  negotiated  in  good  faith.  He  may  then 
provide  for  the  appointment  of  a  mediator.  Whatever  the  process, 
I  do  not  believe  that  it  would  hasten  tribal  law  suits  against  the 
states  any  more  than  the  original  Act  did.  The  Secretary  may  very 
well  have  the  discretion  under  the  Act  to  impose  regulations  which 
would  be  stricter  on  tribal  gaming  than  what  was  being  agreed  to 
between  the  tribes  and  the  States  in  the  pre -Seminole  compacts. 

B:  Secretary's  power  to  adjudicate  disputes  between  the  tribes  and 
the  States. 

The  Secretary  does  not  have  the  power  to  adjudicate  disputes 
between  the  states  and  the  tribes  unless  he  has  been  delegated  that 
power  by  the  Congress  and  the  delegation  does  not  violate  the 
constitutional  principles  of  separation  of  power  and  checks  and 
balance.  Under  the  current  gaming  act,  the  Secretary  can  issue 
regulations  if  a  state  has  failed  to  negotiate  in  good  faith  and 
has  refused  the  compact  proposed  by  the  court  appointed  mediator. 
In  asserting  this  delegated  power  after  Seminole.  I  believe  that 
the  Secretary  should  tailor  his  regulations  as  close  to  the 
original  legislative  plan  as  possible.  This  would  mean  that  if  a 
state  invoked  its  sovereign  immunity,  the  regulations  should 
require  the  Secretary  to  appoint  a  mediator  who  would  attempt  to 
negotiate  with  each  state  and  tribe  on  a  case  by  case  method.  I  do 
not  see  any  separation  of  power  or  checks  and  balance  problem 
because  such  delegation  does  not  pose  a  threat  to  the  integrity  of 
the  judicial  branch.  The  states  and  tribes  can  always  appeal  the 
decisions  of  the  Secretary  to  the  Judicial  branch  pursuant  to  the 
APA. 
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C:  Secretary's  good  faith  determinations  and  quasi- judicial  power. 

the  law  is  full  of  examples  where  Congress  has  delegated  quasi 
judicial  power  to  administrative  agencies.  Many  of  these 
delegations  allow  the  agencies  to  determine  whether  good  faith  has 
been  followed.  See,  for  instance,  the  authorizing  legislation  for 
the  FTC  and  the  NLRB  (National  Labor  Relations  Act) ,  as  well  as  the 
Antitrust  Acts. 

D:  Secretary's  conflict  between  his  trust  responsibility  and  his 
duty  to  mediate  disputes  between  tribes  and  states. 

The  United  States  has  a  trust  relationship  with  the  tribes  in  which 
the  U.S.  Congress  is  frequently  described  as  the  ultimate  trustee. 
This  has  not  prevented  the  Congress  from  representing  the  interests 
of  both  Indians  and  non- Indians. 

The  Secretary  has  already  many  administrative  responsibilities  in 
connection  with  his  stewardship  of  public  lands  and  national 
resources  (water,  minerals)  which  may  conflict  with  tribal  rights. 
In  the  case  of  gaming,  there  should  not  be  any  conflicts  of 
interests  because  the  Secretary  does  not  have  a  trust 
responsibility  to  promote  gaming  on  reservations  unless  the 
Congress  has  assigned  that  responsibility  to  him  as  a  trust  duty. 
I  do  not  believe  that  the  National  Indian  Gaming  Regulatory  Act  has 
given  him  this  duty  as  a  trust  responsibility. 

E:  States'  role  in  Secretarial  procedures. 

Before  issuing  the  regulations,  the  Secretary  will  have  to  have 
hearings  at  which  time  the  states  can  testify.  In  issuing  his 
regulations,  the  Secretary  cannot  dismiss  the  evidence  presented  in 
the  states'  testimony.  The  Secretary's  regulations  cannot  be 
arbitrary  and  capricious  which  mean  they  have  to  be  reasonable. 

I  believe  that  the  Secretary  should  devise  regulations  which  would 
allow  the  States  to  have  the  same  kind  of  participation,  input,  and 
role,  they  had  under  the  original  Gaming  Act. 

QUESTIONS  FROM  SENATOR  WELLSTONE 

1.  Is  there  a  tribal  constitutional  property  right  to  gaming 
activities? 

The  tribes  do  have  a  constitutional  right  to  Equal  Protection  of 
the  law.  They  also  have  a  right  not  to  have  their  vested  property 
rights  taken  without  Due  Process  of  law.  The  tribal  right  to 
regulate  and  engage  in  gaming  activities,  however,  is  not  a 
property  right.  The  tribes  have  a  right  to  regulate  and  engage  in 
gaming  activities  on  their  reservations  because  of  their  right  to 
tribal  self-government  which  they  derive  from  their  quasi -sovereign 
status  as  domestic  dependent  nations.  Under  current  legal 
doctrines,  Congress  can  curtail  the  Indian  tribes'  right  to  engage 
in  gaming  activities  under  the  Indian  Commerce  Clause.  If  Congress 
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completely  outlawed  all  gaming  activities  on  Indian  reservations, 
the  tribes  might  have  a  good  equal  protection  claim  on  the  ground 
that  there  is  no  rational  basis  to  prohibit  gaming  on  Indian 
reservations  but  not  anywhere  else. 

2.  Is  the  11th  Circuit  reasoning  allowing  the  Tribes  to  go  directly 
to  the  Secretary  supported  by  IGRA? 

This  was  the  subject  of  my  written  testimony  on  severability.  I 
believe  that  the  two  most  likely  scenarios  are  either  that  the 
tribes  can  go  directly  to  the  Secretary  as  opined  by  the  11th 
Circuit  or  that  the  whole  section  on  class  III  tribal  state 
compacts  should  be  severed  in  which  case  the  law  would  revert  back 
to  Cabazon. 

3.  How  can  Congress  legislate  a  dispute  resolution  mechanism 
between  the  states  and  the  tribes? 

The  current  law  was  enacted  to  resolve  some  of  the  ambiguities  and 
uncertainties  left  after  the  Cabazon  decision.  That  decision 
allowed  the  tribes  to  conduct  gaming  activities  on  their 
reservations  free  of  state  restrictions  if  the  tribal  gaming  was 
not  against  the  public  policy  of  the  state  and  if  the  state 
interest  in  imposing  regulations  was  not  as  strong  as  the 
tribal/federal  interest  in  allowing  gaming  without  state 
regulations. 

In  enacting  the  original  version  of  IGRA,  Congress  assigned  to  a 
Court  and  to  the  Secretary  the  duty  to  resolve  disputes  between  the 
tribes  and  the  states.  In  the  wake  of  Seminole.  Congress  could 
delegate  this  responsibility  solely  to  the  Secretary  of  the 
Interior  or  to  the  existing  National  Indian  Gaming  Commission.  If 
not  satisfied  with  these  two  entities,  Congress  could  create  a  new 
tribal- federal -state  gaming  Commission  whose  sole  purpose  would  be 
to  negotiate  gaming  compacts  between  the  States  and  the  tribes. 

Sincerely, 

Alex  T.  Skibine 
Professor  of  Law 
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STATEMENT  OF  FRANKLIN  DUCHENEAUX 
(DUCHENEAUX,  TAYLOR  &  ASSOCIATES) 

BEFORE  THE 

SENATE  COMMITTEE  ON  INDIAN  AFFAIRS 
OVERSIGHT  HEARINGS  ON  SEMINOLE  TRIBE  V.  FLORIDA 

MAY  9,  1996 

Mr.  Chairman,  my  name  is  Franklin  Ducheneaux.  I  am  a  partner 
in  the  firm  of  Ducheneaux,  Taylor  &  Associates.  I  appreciate  this 
opportunity  to  present  testimony  to  this  Committee  regarding  the 
recent  Supreme  Court  decision  in  the  case  of  Seminole  Tribe  v. 
Florida. 

The  other  members  of  this  panel  will  be  presenting  testimony 
which  will  inform  the  Committee  as  to  the  possible  impact  of  the 
Seminole  decision,  and  the  need  and  basis  for  the  promulgation  of 
Secretarial  procedures  for  class  III  gaming  in  the  event  states 
refuse  to  negotiate  in  good  faith  for  a  Tribal-State  class  III 
gaming  compact  under  the  Indian  Gaming  Regulatory  Act  (IGRA).  In 
determining  the  authority  and  duty  of  the  Secretary  to  promulgate 
procedures  as  set  out  in  section  11(d)  of  IGRA,  I  think  that  it  is 
important  to  review  the  legislative  history  of  IGRA  and  the  intent 
of  Congress  in  the  enactment  of  IGRA. 

From  March  1973  to  December  1990,  I  was  the  Counsel  on  Indian 
Affairs  to  the  House  Committee  on  Interior  and  Insular  Affairs 
under  the  chairmanship  of  Congressman  Morris  K.  Udall,  and  would 
like  to  comment  from  that  background. 

Early  Case  Law 

Mr.  Chairman,  the  right  of  Indian  tribes  to  engage  in,  or 
authorize  and  regulate,  gambling  on  their  land  did  not  arise  with 
the  enactment  of  IGRA,  despite  the  distortion  of  this  fact  by  the 
press  and  opponents  of  Indian  gaming.  It  is  elementary  Federal- 
Indian  law  that  Indian  tribes  retain  their  sovereign  power  to 
regulate  and  conduct  their  own  affairs  within  their  own  territory 
except  as  specifically  diminished  or  abrogated  under  authority  of 
the  United  States.  It  is  also  elementary  law  that,  because  the 
Constitution  confers  upon  the  Congress  plenary  power  over  Indian 
affairs,  the  laws  of  the  state  do  not  apply  to  Indian  tribes  and 
Indians  on  their  own  land  unless  Federal  law  permits  it. 

Neither  is  gambling  a  new  phenomenon  among  Indian  tribes.   As 
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with  most  non-Indian  societies,  Indian  tribes  have  a  tradition  of 
gambling  which  reaches  back  beyond  recorded  history.  Almost  every 
Indian  tribe  still  maintains  traditional  forms  of  gambling  which 
are  engaged  in  primarily  as  a  part  of  tribal  ceremonies  and 
celebrations.  This  was  recognized  by  Congress  in  IGRA  by  the 
denomination  of  such  gaming  as  "class  I  gaming"  which  is  left  to 
the  exclusive  jurisdiction  of  Indian  tribes. 

Some  Indian  tribes  began  to  engage  in  gaming  activities  for 
revenue-raising  purposes  in  the  1960 's  and  70 's,  well  before 
enactment  of  IGRA  in  1988.  Early  legal  battles  with  state  and 
local  officials  were  fought  out  at  the  lower  levels  of  the  Federal 
judicial  system.  Some  of  these  early  decision  which  shaped  the  law 
on  Indian  gaming  included  United  States  v.  Farris  (1980),  Seminole 
Tribe  of  Florida  v.  Butterworth  (1981),  Oneida  Tribe  v.  Wisconsin 
(1981),  Barona  Band  of  Mission  Indians  v.  Duffy  (1983),  and  United 
States  v.  Dakota  (1986).  Also  included  in  these  early  lower  court 
decisions  was  the  1985  Circuit  Court  decision  in  the  case  of 
Cabazon  and  Moronqo  Bands  of  Mission  Indians  v.  County  of  Riverside 
and  California. 

With  the  exception  of  the  Farris  and  Dakota  cases,  which  did 
not  involve  Indian  tribes  or  state  agencies,  these  cases  uniformly 
upheld  the  rights  of  Indian  tribes.  In  the  Barona  and  Seminole 
cases,  the  courts  developed  the  general  legal  concept 
distinguishing  between  laws  which  are  criminal/prohibitory  in 
nature  and  laws  which  are  civil/regulatory  in  nature.  In  terms  of 
determining  the  extent  to  which  state  laws  and  jurisdiction  could 
apply  in  Indian  country  under  Public  Law  83-280,  which  conferred 
criminal  and  civil  jurisdiction  over  Indian  land  on  certain  states, 
the  key  case  was  the  1976  decision  of  the  Supreme  Court  in  the  case 
of  Bryan  v.  Itasca  County  (426  U.S.  373). 

The  rationale  of  the  Bryan  case,  as  applied  to  state 
regulation  of  Indian  gaming  in  the  Seminole  and  Barona  case,  is 
quite  simple.  It  holds  that,  where  a  state  makes  gambling  a  crime 
and  prohibits  that  activity  to  all  persons  or  entities  within  the 
state,  Indian  tribes  in  that  state  may  not  engage  in  such  gambling 
as  a  matter  of  Federal-Indian  law.  The  corollary,  however,  is 
that,  where  a  state  permits  gambling  as  a  part  of  its  civil  laws, 
no  matter  how  stringently  it  may  regulate  such  activity,  Indian 
tribes  in  that  state  are  free  to  engage  in,  or  permit  and 
regulated,  that  activity  on  their  land  free  of  any  state 
regulation. 

The  result  of  these  early  cases,  particularly  the  Barona  and 
Seminole  cases,  was  two- fold:  first,  as  awareness  of  the  holdings 
filtered  through  Indian  country,  more  tribes  began  to  turn  to 
gaming  as  a  source  of  tribal  revenue,  and,  second,  an  anti-Indian 
gaming  backlash  began  to  developed.  These  two  developments  raised 
the  issue  of  Indian  gaming  in  the  Congress. 
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Early  Legislation 

With  the  decision  of  the  9th  Circuit  Court  of  Appeals  in  the 
Barona  case,  it  became  clear  that  there  would  be  a  rising  tide  of 
anti-Indian  gaming  sentiment  and  that  this  sentiment  would  soon  be 
expressed  in  the  Congress.  It  was  also  clear  that,  even  though  the 
Supreme  Court  had  refused  to  review  the  Seminole  and  Barona 
decision,  it  was  inevitable  that  it  would  soon  have  to  review  an 
Indian  gaming  case. 

In  1983,  in  the  98th  Congress,  Mr.  Udall  introduced  the  first 
bill  to  affecting  gambling  activities  by  Indian  tribes.  I  cannot 
remember  the  number  of  the  bill,  but  it  was  a  very  short  bill  which 
recognized  the  right  of  tribes  to  engage  in  or  regulate  gaming,  but 
did  impose  some  minimum  Federal  standards  for  the  conduct  of  such 
operations.   In  later  discussing  that  bill,  Mr.  Udall  stated: 

"(0)n  November  18,  1983,  I  introduced  the  first  bill 
providing  for  additional  regulation  of  gaming  on  Indian 
reservations.  I  did  so  not  to  destroy  the  right  of 
tribes  to  engage  in  that  activity,  but  to  protect  them  as 
they  engaged  in  it  and  to  protect  the  gaming  public.  And 
I  did  so  within  the  spirit  of  tribal  self-government.  I 
assured  them  I  would  not  support  unilateral  imposition  of 
State  jurisdiction  over  their  government.". 

Chairman  Udall 's  purpose  in  introducing  the  bill  was  to  establish 
such  minimum  standards,  but,  more  importantly  and  in  anticipation 
of  some  subsequent  Supreme  Court  review,  to  preempt  any  possible 
source  of  state  regulation  of  tribal  gaming.  Despite  the  very 
limited  intrusion  into  tribal  sovereignty  effected  by  the 
legislation,  Indian  tribes  reacted  strongly  against  the  bill  on 
those  grounds  and  it  died  a  quiet  death  with  the  end  of  the 
Congress . 

With  the  advent  of  the  99th  Congress,  the  political  pressure 
on  Congress  to  'do  something'  about  Indian  gaming  increased. 
Federal  funding  of  Indian  programs  declined  sharply  and  more  tribes 
began  to  turn  to  high-stakes  bingo  to  try  to  replace  this  lost 
program  revenue.  Some  tribes  began  efforts  to  get  into  other  forms 
of  gambling,  including  video  gaming  which  only  increased  the  anti- 
Indian  gaming  sentiment.  In  order  to  protect  the  sovereign  right 
of  Indian  tribes  in  this  area  and  to  accommodate  concerns  about 
such  gaming,  Mr.  Udall  introduced  H.  R.  1920  on  April  2,  1985.  One 
of  the  co-sponsors  of  that  bill  was  then  Congressman  John  McCain. 
The  provisions  of  the  bill,  while  much  more  detailed  than  the 
earlier  bill,  still  had  the  same  goals  and  purposes  of  providing 
minimum  Federal  standards  and  to  preclude  state  regulation  of 
tribal  governments. 

After  heated  debate  and  consideration,  the  Committee  on 
Interior  and  Insular  Affairs  reported  the  bill  on  December  11, 
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1985,  with  several  compromise  amendments  (H.  Rept.  No.  99-488).  In 
addition,  when  the  bill  was  considered  on  the  House  floor  under 
suspension  of  the  rules,  Mr.  Udall  agreed  to  a  further  compromise 
which  imposed  a  five-year  moratorium  on  class  III  gaming.  With 
that  unfortunate  compromise,  the  bill  passed  on  April  21,  1986. 
The  scene  then  shifted  to  the  Senate  Committee  on  Indian  Affairs. 
Intense  negotiations  were  begun  by  the  Senate  Committee  which 
involved  Senate  and  House  staff,  Indian  tribes  and  organizations, 
representatives  of  state  government,  administration  officials,  and 
representatives  of  non- Indian  commercial  gaming  interests. 

Cabazon  Review  and  H.  R.  1920 

On  April  29,  1986,  eight  days  after  the  House  passed  H.  R. 
1920,  the  Supreme  Court  docketed  the  appeal  of  the  State  of 
California  in  the  case  of  California  et  al.  v.  Cabazon  Band  of 
Mission  Indians  et  al..  and  on  June  10,  1986,  granted  review.  This 
action  by  the  Court  greatly  altered  the  course  of  legislation  in 
the  99th  Congress,  and  significantly  affected  the  bargaining 
positions  of  the  parties.  The  Cabazon  case  drew  squarely  into 
issue  before  the  Supreme  Court  the  rationale  of  the  Seminole  and 
Barona  cases,  and  the  right  of  tribes  to  engage  in  gaming  free  of 
state  regulations. 

The  practical  effect  of  the  Court's  action  was  to 
substantially  weaken  the  position  of  the  tribes  and  their 
supporters,  and  greatly  enhance  the  bargaining  power  of  the  anti- 
Indian  gaming  forces.  The  complexion  and  philosophy  of  the  Court, 
which  had  long  been  a  bulwark  against  erosion  of  Indian  rights  and 
tribal  sovereignty,  had  changed.  The  Indian  side  was  almost 
certain  the  Court  would  reverse  the  lower  courts,  and  fashion  some 
new  law  to  permit  state  regulation  of  tribal  governments.  The 
anti-Indian  gaming  forces  were  equally  sure  that  the  eventual 
decision  of  the  Court  would  be  a  'slam-dunk'  for  them.  The 
negotiations  arranged  by  the  Senate  Committee  clearly  reflected 
that  perception. 

I  remember  well  sitting  in  a  negotiating  room  in  the  Hart 
Senate  Office  Building  in  the  summer  of  1986.  The  state  and  non- 
Indian  gaming  forces  were  demanding  full  state  jurisdiction  over 
all  Indian  gaming  and  the  right  to  tax  all  tribal  proceeds.  When 
this  demand  was  resisted,  a  representative  of  the  states  made  clear 
that  they  didn't  need  legislation  and  were  willing  to  'ride'  with 
the  Supreme  Court's  decision.  The  Indian  negotiators,  with  false 
bravado,  stated  their  willingness  to  ride  with  the  Court  also,  and 
walk  away  from  the  table.  H.  R.  1920  died  with  the  sine  die 
adjournment  of  the  99th  Congress. 

The  100th  Congress,  Cabazon.  and  IGRA 

As  the  100th  Congress  convened,  the  political  pressure  on 
Congress   from   the   anti- Indian   gaming   forces   was   almost 


173 


irresistible.  In  large  part,  this  was  because  of  the  perception 
that  the  Court  would  soon  reverse  the  lower  court  decisions 
upholding  the  rights  of  tribes,  and,  more  or  less,  subject  any  such 
activity  to  state  jurisdiction  and  control. 

On  February  10,  1987,  Congressman  Udall  introduced  H.  R.  1079. 
This  bill  was  patterned  on  H.  R.  1920,  as  reported  from  the 
Committee  in  the  99th  Congress.  However,  in  recognition  of  the 
Court '  s  review  of  the  Cabazon  case  and  the  growing  power  of  the 
anti-Indian  gaming  forces  in  the  Committee  and  in  the  House,  Mr. 
Udall' s  bill  made  significant  new  compromises  to  those  demands. 
However,  he  noted  that,-- 

"(I)t  still  reflected  my  position  that,  notwithstanding 
the  impending  decision  of  the  Supreme  Court  in  the 
Cabazon  case,  I  could  not  support  legislation  which  would 
unilaterally  impose  State  jurisdiction  over  tribal 
governments . " . 

Fortunately  for  Indian  sovereignty,  the  opposing  forces  did  not 
find  this  compromise  acceptable,  and  rejected  Mr.  Udall' s  offer, 
continuing  to  insist  upon  full  state  jurisdiction. 

On  February  25,  1987,  the  Supreme  Court  handed  down  its 
decision  in  the  Cabazon  case,  and  astounded  everyone.  It  was  a 
'slam-dunk",  but  for  the  Indian  side,  not  the  anti-Indian  forces. 
It  should  come  as  no  surprise  that  Mr.  Udall  pulled  H.  R.  1079  and 
his  compromise  offer  off  the  table.  He  redrafted  the  bill, 
eliminating  many  of  the  concessions  which  had  been  made  to  the 
other  side,  and  reintroduced  it  as  H.  R.  2507  on  May  21,  1987.  In 
his  introductory  statement,  Mr.  Udall  said — 

"Despite  the  victory  of  the  tribes  in  the  Cabazon  case, 
I  still  feel  that  it  is  in  the  interests  of  the  Indian 
tribes,  the  States  and  the  non-Indian  gaming  industry, 
and  the  general  public  to  secure  the  enactment  of  some 
legislation  which  will  provide  Federal  standards  and 
regulations  to  protect  Indian  and  the  public  in  the 
conduct  of  gaming  on  Indian  reservations.  ...  I  have 
tried  to  strike  a  delicate  balance  to  maintain  the 
support  of  the  tribes  for  legislation  and  to  secure  the 
support  of  others  who  have  concerns.  .  .  .  Nevertheless, 
I  must,  again,  restate  my  position  that  I  cannot  support 
the  enactment  of  legislation  which  will  impose  upon 
Indian  tribes  in  their  government  function  State 
jurisdiction.  If  accommodations  retaining  that  essential 
feature  cannot  be  retained,  we  may  have  to  forego 
legislation. " . 

An  identical  Senate  bill,  S.  1303,  was  introduced  by  Senators 
McCain,  Inouye,  and  Evans  on  June  2,  1988.  S.  555  was  introduced 
in  the  Senate  by  Senator  Inouye  on  February  18,  1987. 
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H.  R.  2507  and  IGRA 

To  accurately  determine  the  intent  of  Congress  in  the 
enactment  of  IGRA,  particularly  with  respect  to  the  authority  and 
duty  of  the  Secretary  to  promulgate  class  III  gaming  procedures 
after  the  Supreme  Court's  decision  in  the  recent  Seminole  case,  it 
is  essential  to  start  from  the  Court's  decision  in  the  Cabazon 
case,  because  that  is  where  the  Congress  began. 

The  Cabazon  case  cut  the  states  out  of  any  role  in  the 
regulation  of  gambling  on  Indian  reservations.  Except  for  the 
possibility  of  some  minimal  Federal  involvement,  if  a  state 
permitted  gambling  as  a  part  of  its  civil/regulatory  law,  the  sole 
right  to  authorize  and  regulate  gambling  activities  on  Indian 
reservations  resided  in  the  tribes.  The  members  of  the  Senate  and 
House  who  were  actively  involved  in  the  development  and  evolution 
of  the  legislation  knew  that  was  the  fact.  It  was  the  Cabazon 
case,  and  the  victory  for  tribal  sovereignty,  which  forced  the  many 
compromises  which  were  reached  in  the  legislation. 

In  the  House,  Chairman  Udall  still  attempted  to  reached  out  to 
the  other  side  with  compromises  on  H.  R.  2507  which  would  further 
accommodate  their  legitimate  concerns  without  compromising  his 
basic  stand  on  tribal  sovereignty.  Even  those  efforts  were 
rejected.  With  that  rejection,  he  reluctantly  took  those  offers 
off  the  table  and  reverted  to  his  full  support  for  H.  R.  2507.  In 
a  July  6,  1988  statement,  Mr.  Udall  said, — 

"Still,  I  am  willing  to  consider  compromise  if  the  non- 
Indian  gaming  industry  is  willing  to  respect  Indian 
rights  and  are  willing  to  leave  a  small  piece  of  the  pie 
for  the  Indian  people.  Until  then,  I  must  oppose 
legislation  damaging  to  Indian  self-government  and  Indian 
rights. 

Mr.  Chairman,  in  failing  health,  Mr.  Udall  advised  his  staff  that 
he  did  not  think  he  could  hold  his  position  in  the  Committee,  and 
even  less  in  the  House.  In  light  of  that  conclusion,  it  was  his 
decision  to  cease  action  on  the  bill  rather  than  risk  the 
consequences . 

S.  555,  S.  1303  and  IGRA 

With  the  cessation  of  action  in  the  House,  the  focus  of 
legislative  attention  on  Indian  gaming  shifted  to  the  Senate.  S. 
555  became  the  Senate  vehicle  for  Indian  gaming  legislation.  Since 
the  issue  of  these  hearings  is  the  authority  of  the  Secretary  to 
promulgate  procedures  in  light  of  the  Seminole  decision,  we  need 
only  focus  on  class  III  gaming. 

S.  555,  as  introduced,  made  class  III  gaming  illegal  under 
Federal  law  unless  a  tribe  requested  the  Secretary  to  consent  to 
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the  transfer  of  all  civil  and  criminal  jurisdiction  over  such 
activity  to  the  state  and  the  Secretary  so  consented.  S.  555  was 
introduced  before  the  Cabazon  decision,  and  was  similar  to  H.  R. 
1079  in  the  House.  This  requirement  for  state  jurisdiction  formed 
one  of  the  extreme  positions  on  this  issue. 

S.  1303  was  identical  to  H.  R.  2507.  S.  1303,  as  introduced, 
authorized  a  tribe  to  engage  in  class  III  gaming,  but  made  it 
subject  to  a  comprehensive  regulatory  scheme  to  be  adopted  and 
implemented  by  the  National  Indian  Gaming  Commission  which  was 
created  in  the  bill.  The  only  right  a  state  would  have  was  to  be 
consulted  by  the  Commission  in  the  development  of  such  regulatory 
scheme.   This  constituted  the  other  extreme  on  the  issue. 

It  is  important  to  note  that,  at  this  stage  of  the  legislative 
process,  neither  of  the  bills  included  the  concept  of  a  Tribal- 
State  class  III  compact.  It  was  during  the  course  of  the 
negotiations  that  these  two  extreme  positions  were  resolved.  The 
concept  of  a  Tribal-State  compact  was  the  mechanism  through  which 
the  Congress  attempted  to  resolve  the  two  opposing  extreme 
positions  in  a  manner  which  would  preserve  tribal  self-government, 
yet  recognize  and  accommodate  legitimate  state  interests. 

The  over-riding  intent  and  purpose  of  the  Congress  is 
definitively  expressed  in  the  Declaration  of  Policy  in  section  3  of 
the  Act.  The  first  clause  states  that  the  purpose  of  the  Act  is — 

"(1)  to  provide  a  statutory  basis  for  the  operation  of 
gaming  by  Indian  tribes  as  a  means  of  promoting  tribal 
economic  development,  self-sufficiency,  and  strong  tribal 
governments : " . 

Everything  the  Congress  included  in  IGRA  should  be  construed  in 
light  of  this  primary  purpose. 

S.  555,  as  amended  in  the  Senate  Committee  and  on  the  Senate 
floor  and  as  agreed  to  in  the  House,  required  that  class  III  gaming 
be  legal  on  Indian  land  only  if  "conducted  in  conformance  with  a 
Tribal-State  compact".  However,  the  Senate  Committee  and  the 
Congress  realized  that  stopping  at  that  point  would  practically 
destroy  the  right  of  Indian  tribes  to  engage  in  class  III  gaming 
and  reverse  the  Cabazon  decision  which  was  the  touchstone  of 
legislative  action.  On  page  13  of  the  Senate  report  on  S.  555  (S. 
Rept.  No.  100-446),  the  Committee  states — 

"It  is  the  Committee's  intent  that  the  compact 
requirement  for  class  III  not  be  used  as  a  justification 
by  a  State  for  excluding  Indian  tribes  from  such  gaming. 

The  problem  for  the  negotiators  was  how  to  permit  the  state  to  hav< 
a  role  in  regulation  of  Indian  class  III  gaming,  which  Cabazoi 
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precluded,  through  the  requirement  for  a  compact  without  placing 
tribes  at  the  mercy  of  a  state  which  would  not  act  in  good  faith. 
In  the  words  of  the  Committee  report  at  page  13,-- 

"The  practical  problem  in  formulating  statutory  language 
to  accomplish  the  desired  result  is  the  need  to  provide 
some  incentive  for  States  to  negotiate  with  tribes  in 
good  faith  because  tribes  will  be  unable  to  enter  into 
such  gaming  unless  a  compact  is  in  place.  That  incentive 
for  the  States  had  proved  elusive". 

The  solution  to  this  problem  was  to  require  the  states  to  negotiate 
and  to  negotiate  in  good  faith,  or  be  subject  to  suit  in  Federal 
court.  Here,  the  merits  of  each  side  in  terms  of  their  relative 
authorities  and  interests  could  be  weighed  and  decided. 

During  the  negotiations  on  the  legislation,  some  consideration 
was  given  to  whether  or  not  states  could  be  subject  to  such  Federal 
court  jurisdiction.  Those  concerns  were  put  aside  with  the 
understanding  that  the  Commerce  Clause  of  the  Constitution, 
including  the  Indian  Commerce  clause,  authorized  Congress  to  do  so. 
Had  there  been  an  understanding  that  the  11th  Amendment  barred 
Congress  from  doing  so,  it  is  unlikely  that  the  compact  provision 
would  have  been  supported. 

But  the  Committee  did  not  simply  stop  with  the  jurisdictional 
provisions.  As  the  Committee  is  aware,  section  11(d)  of  IGRA 
contemplated  that  a  state,  even  after  institution  of  a  suit  in 
Federal  court,  would  continue  to  stonewall  the  tribes  and  the 
courts.  It  is  for  this  reason  that  the  bill  which  was  finally 
agreed  to  by  the  Senate  and  House  included  a  provision  which  would 
permit  the  Secretary  to  promulgate  regulations,  in  lieu  of  a  class 
III  compact,  to  permit  a  tribe  to  conduct  such  gaming  without  state 
agreement . 

The  intent  of  Congress  in  the  enactment  of  IGRA  must  be 
construed  in  light  of  the  rights  of  the  tribes  under  the  Cabazon 
decision  and  in  light  of  the  overall  purpose  of  the  Congress  as 
made  clear  in  the  legislative  history  and  in  the  Declaration  of 
Purpose.  Section  11(d),  governing  the  conduct  of  class  III  gaming 
must  equally  be  viewed  in  that  light.  As  noted  in  the  Senate 
Committee  report  at  page  15, — 

"The  Committee  recognizes  that  this  may  include  issues  of 
a  very  general  nature  and,  of  course,  trusts  that  courts 
will  interpret  any  ambiguities  on  these  issues  in  a 
manner  that  will  be  most  favorable  to  tribal  interests 
consistent  with  the  legal  standard  used  by  courts  for 
over  150  years  in  deciding  cases  involving  Indian 
tribes. " . 
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Seminole  Case 

The  Supreme  Court  has  injected  a  clear  ambiguity  into  the 
implementation  of  delicate  compromises  between  tribal  and.  state 
interests  fashioned  by  Congress  in  IGRA.  The  11th  Circuit  Court  of 
Appeals  has  clearly  suggested  the  solution  for  carrying  out  the 
express  intention  of  Congress  to  support  Indian  gaming.  The 
Secretary,  under  authority  of  section  11(d)(7)  of  IGRA  and  under 
his  general  obligation  to  protect  and  preserve  the  right  of  tribal 
self-government,  should  act  quickly  to  promulgate  procedures  for 
class  III  gaming  where  state  refused  to  bargain  in  good  faith. 

That  completes  my  statement,  Mr.  Chairman. 
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June  3,  1996 


Honorable  John  McCain 

Chairman 

Committee  on  Indian  Affairs 

U.  S.  Senate 

Washington,  D.  C.  20510-6450 


Dear  Mr.  Chairman: 


I  am  sorry  to  miss  the  May  28th  time  for  submission  of  answers 
to  the  questions  posed  in  your  letter  of  May  13th  arising  from  the 
May  9th  hearing  on  the  Seminole  decision.  I  am,  nevertheless, 
making  the  submission  in  the  hope  that  it  will  still  be  of  used  to 
the  Committee.  As  with  my  testimony,  my  responses  to  the  questions 
posed  do  not  necessarily  reflect  the  positions  of  the  clients  of 
this  firm. 

1)  After  Seminole,  would  tribal  governments  without  compacts  be 
advised  to  try  to  reach  agreements  with  their  neighboring 
State  governments  on  tribal   gaming  activity?     Why? 

I  think  that  those  tribes  need  to  continue  good  faith  efforts 
to  try  to  persuade  the  State  to  negotiate  a  class  III  compact. 
First,  previous  experience  has  shown  that,  where  there  is  good  will 
on  both  sides,  agreements  can  be  reached  without  litigation.  The 
benefits  of  Indian  gaming,  for  both  the  Indian  and  non-Indian 
communities,  is  becoming  more  apparent,  even  when  weighed  against 
any  adverse  impacts. 

Secondly,  however,  continued  good  faith  efforts  on  the  part  of 
the  tribes  to  reach  agreement  with  the  State,  even  in  the  face  of 
intransigence  on  the  part  of  the  State  officials,  will  be  important 
in  any  subsequent  application  of  Secretarial  procedures. 

2)  At  page  7  and  9  of  your  written  testimony,  you  say  that 
without  the  addition  of  a  good  faith  negotiation  requirement , 
Congress  in  1988  realized  that  the  requirement  of  a  Tribal- 
State  compact  would  "destroy"  the  gaming  rights  of  Indian 
tribes  and  "reverse"  Cabazon.  Now  that  Seminole  has  removed 
any  enforceable  good  faith  negotiation  requirement ,  is  it  your 
belief  that  only  Secretarial  procedures  can  avoid  the 
destruction  of  Indian  gaming  rights  and  the  reversal  of 
Cabazon? 

No.  In  the  absence  of  Secretarial  procedures,  there  are  three 
other  approaches  which  must  be  considered.   First,  as  noted  above, 
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reason  might  prevail  with  State  negotiators,  and  a  class  III 
compact  achieved  as  initially  envisioned  in  IGRA. 

Second,  Congress  could  enact  legislation  curing  the  defect  in 
IGRA  identified  by  the  Seminole  case.  However,  given  the  current 
atmosphere  in  Congress  on  Indian  issues,  particularly  Indian 
gaming,  it  is  unlikely  that  this  goal  could  be  achieved,  at  least 
without  anti-Indian  gaming  provisions  which  would  be  unacceptable 
to  Indian  tribes. 

Finally,  even  though  Seminole  holds  that  States  are  immune 
from  suit  by  Indian  tribes  under  the  11th  Amendment,  there 
apparently  is  nothing  to  prevent  the  Secretary  of  the  Interior, 
acting  the  name  of  the  United  States  and  as  trustee  for  Indian 
tribes,  to  bring  suit  against  the  States  for  failure  to  negotiate 
in  good  faith.  This  approach,  however,  is  fraught  with  political 
considerations . 

3)  After  Seminole,  are  Secretarial  procedures  the  only  way  to 
gain  effective  regulation  under  IGRA  of  tribal  Class  III 
gaming  that  is  currently  operating  without  a  compact,  like  in 
Southern  California? 

First,  let  me  gualify  the  guestion  and  my  answer  by  stating 
that  I  believe  that  effective  regulation  of  tribal  class  III  gaming 
is  being  achieved,  in  most  cases,  through  the  enactment  of  tribal 
regulatory  schemes  under  the  inherent  sovereign  powers  of  Indian 
tribes.  It  is  not  a  given  that  effective  regulation  of  activities 
on  Indian  reservations  can  only  flow  from  Federal  or  state 
authorities. 

With  that  gualification,  my  answer  is  that,  for  all  practical 
purposes  in  the  immediate  future,  such  procedures  are  the  only  way. 
However,  see  my  answer  to  question  2. 

4)  *   *   * 

A)  Would  it  not  be  unwise  public  policy  for  the  Interior 
Secretary  to  issue  procedures  since  it  would  invite  tribes  to 
sue  States  as  soon  as  possible  over  any  minor  dispute,  provoke 
the  State  to  raise  the  11th  Amendment  defense  against  suit, 
and  show  up  at  the  Secretary's  doorstep? 

It  is  possible  that  the  issuance  of  Secretarial  procedures 
could  have  the  result  suggested  in  the  question.  However,  just  as 
IGRA  contemplated  that  states  would  negotiate  in  good  faith 
(although  some  have  refused  to  do  so),  it  should  not  be  assumed 
that  tribes  would  refuse  to  bargain  in  good  faith  with  the  states 
with  the  sole  purpose  of  provoking  the  states  and  triggering 
Secretarial  procedures. 

In  addition,  despite  the  position  taken  by  the  states  on 
Secretarial  procedures,  tribes  have  no  guarantee  this  Secretary  or 
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any  future  Secretary  will  give  the  tribes  a  better  deal  than  they 
could  have  gotten  from  a  cooperative  state.  The  decision  made  by 
the  Secretary  on  the  Mediator's  recommendation  in  the  case  of  the 
three  Arizona  tribes  could  be  instructive  on  this  point. 

B)  How  would  you  suggest  the  Secretary  adjudicate  disputes 
between  sovereign  States  and  sovereign  Tribes? 

If  the  Secretary  established  an  administrative  process  to  deal 
with  a  request  from  a  Tribe  for  the  promulgation  of  class  III 
gaming  procedures  in  the  face  of  state  intransigence,  that  process 
would  be  governed  by  the  appellate  mechanism  under  the 
Administrative  Procedures  Act.  As  interested  parties,  both  the 
tribe  and  state  would  have  available  those  appeal  mechanisms  from 
decisions  of  the  Secretary.  In  addition,  upon  a  final 
administrative  determination,  an  appeal  would  lie  to  the  Federal 
district  court. 

C)  Would  not  the  idea  of  Secretarial  procedures  mean  the 
Secretary  would  have  to  be  vested  with  "quasi- judicial"  powers 
to  determine  who  is  in  good  or  bad  faith?  Is  there  any 
precedence  for  this? 

In  developing  the  process  for  the  consideration  of  a  tribal 
petition  for  Secretarial  procedures,  there  clearly  would  have  to  be 
some  trigger  devise  which  would  take  the  tribe  out  of  the  Tribal- 
State  class  III  compact  process.  Prior  to  Seminole,  this  would 
have  occurred  after  a  decision  of  the  Federal  court  that  a  state 
was  not  in  good  faith.  At  this  point,  it  is  uncertain  what  that 
trigger(s)  should  be.  The  11th  Circuit  suggested  that  it  would 
(should?)  be  the  refusal  of  the  State  to  consent  to  suit  under  IGRA 
or  a  dismissal  of  such  tribal  suit  upon  grounds  of  11th  Amendment 
immunity  as  set  out  in  the  Seminole.  That  circumstance,  clearly, 
would  be  a  showing  of  bad  faith  on  the  part  of  the  State  which 
would  not  require  any  independent  "judicial"  determination  by  the 
Secretary. 

However,  the  process  perhaps  should  include  some  other  non- 
judicial trigger  where  the  Secretary  would  be  required,  more  or 
less,  to  make  a  quasi- judicial  determination.  I  know  of  no 
precedent  for  such  an  action. 

D)  How  would  you  propose  that  the  Secretary  adjudicate  or 
mediate  disputes  when  he  has  a  trust  responsibility  to  further 
the  interests  of  one  or  the  parties  —  the  Indian  tribe  — 
that  may  conflict  with  his  obligation  to  the  general   public? 

This  possibility  is  nothing  new.  Unfortunately,  Secretaries 
of  the  Interior,  for  decades,  have  all  too  often  been  in  a  conflict 
position  with  respect  to  the  fiduciary  obligations  of  the  United 
States  to  Indian  tribes,  and  obligations  to  the  general  public. 
All  too  often  in  the  past,  that  conflict  has  not  been  resolved  in 
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favor  of  the  Indians. 

The  Secretary,  in  establishing  a  process  for  promulgating 
class  III  procedures  and  in  developing  such  procedures,  must  be 
guided  by  his  general  trust  responsibility  to  tribes  and  by  the 
findings  and  purposes  of  the  Congress  in  IGRA.  If  a  dispute  arises 
in  the  process  of  doing  so  which  the  Secretary  is  called  upon  to 
adjudicate  or  mediate,  it  must  be  remembered  that  he  would  not  have 
this  duty  and  opportunity  if  the  state  in  question  had  not  violated 
the  Federal  law  by  refusing  to  negotiate  with  the  tribe  in  good 
faith. 

After  that,  his  duty  is  quite  simple;  he  must  carry  out  the 
law.  If  he  does  so  faithfully,  it  is  assumed  that  he  will 
effectively  meet  the  high  fiduciary  responsibility  of  the  United 
States  to  the  Indian  tribes.  Since  that  duty  arises  under  the  laws 
of  the  United  States,  it  then  must  be  assumed  that  his  decision  is 
the  will  of  the  general  public  in  which  case  he  meets  his  duty  to 
the  general  public. 

E)       What     role     should     a     State     have     in     any     Secretarial 
procedures? 

As  noted  above,  if  a  tribe  has  requested  the  Secretary  to 
promulgate  class  III  procedures  for  the  tribe  and  if  the  Secretary 
has  agreed  to  do  so,  that  agreement  must  be  based  upon  a 
determination  that  the  state  has  refused  to  negotiate  a  compact 
under  the  Federal  law,  or  has  acted  in  bad  faith  in  doing  so.  As 
a  consequence,  any  right  of  participation  of  the  malfeasant  state 
should  be  minimal,  if  at  all.  Participation  should  be  at  the 
sufferance  of  the  tribe. 

QUESTIONS  SUBMITTED  BY  SENATOR  WELLSTONE 

1)  Mr.  Ducheneaux,  you  represent  all  of  the  Minnesota  tribes,  how 
will    the  Seminole  decision  affect   the   tribes  of  Minnesota? 

The  Ducheneaux,  Taylor  firm  is  retained  by  the  Minnesota 
Indian  Gaming  Association  to  provide  consultant  services.  MIGA 
includes,  as  members,  almost  all  of  the  Minnesota  tribes. 

The  Seminole  case  will  not  have  any  significant  impact  on  the 
Minnesota  tribes.  All  of  the  tribes  have  class  III  compacts  which 
are  now  in  effect.   These  compacts  have  no  expiration  date. 

2 )  Do  you  know  how  many  States,  in  which  Class  III  gaming  is 
otherwise  permitted ,  are  Tribes  denied  the  right  to  engage  in 
Class  III  gaming  because  of  the  State  government's  refusal  to 
negotiate  a  compact? 

There  are  three  states  where  the  refusal  of  state  officials  to 
obey  the  Federal   law  is  a  problem:   Florida,   Oklahoma,   and 
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California.  In  addition,  several  other  states  have  refused  to 
negotiate  or  are  alleged  to  have  negotiated  in  bad  faith  in 
particular  cases. 

3)  Mr.  Ducheneaux,  I  know  that  you  were  in  the  House  when  IGRA 
was  passed.  I  am  curious  as  to  what  you  see  as  the  defects  in 
IGRA? 

As  I  noted  in  my  written  statement,  I  was  the  Counsel  on 
Indian  Affairs  to  the  House  Committee  on  Interior  and  Insular 
Affairs  when  IGRA  was  considered  and  passed.  IGRA  represents  a 
series  of  compromises,  primarily  on  the  part  of  Indian  tribes, 
starting  from  the  baseline  of  the  Supreme  Court  decision  in  the 
Cabazon  case.  In  IGRA,  tribes  had  to  accept  the  imposition  of 
outside  regulation  on  their  gambling  activities,  either  through  the 
National  Indian  Gaming  Commission  or  through  the  Tribal-State  class 
III  compacts  imposing  state  regulation.  Indian  tribes  had,  and 
have,  the  authority  and  capability  to  regulate  their  own  affairs, 
perhaps  with  some  minimum  Federal  standards.  Yet,  neither  the 
Federal  government  nor  the  state  governments  have  been  willing  to 
fund  their  own  regulatory  regime  which  the  tribes  reluctantly 
accept,  but  look  to  the  tribes  to  pay  that  cost. 

Second,  with  the  decision  in  the  Seminole  case,  it  is  obvious 
that  IGRA  now  has  a  glaring  defect  which  can  only  be  remedied  by 
(1)  the  promulgation  of  Secretarial  procedures,  (2)  suits  against 
recalcitrant  states  by  the  United  States  on  behalf  of  tribes,  or 
(3)  remedial  legislation. 

Third,  the  Commission  and  the  courts  have  given  too  narrow 
interpretation  of  the  use,  by  tribes,  of  electronic,  computer  or 
other  technological  aids  to  class  II  gaming. 

There  are  other,  more  minor,  defects  which  could  be 
legislatively  remedied  in  a  less  anti-Indian  atmosphere. 

4)  In  your  view,  are  amendments  to  IGRA  needed  to  address  the 
issue  of  States  which  choose  not   to  negotiate  with  Tribes? 

The  cleanest  way  to  deal  with  the  problem  of  recalcitrant 
states,  after  the  decision  in  Seminole ,  would  be  through  remedial 
legislation.  However,  tribes  are  fearful  (probably  with  good 
cause)  of  such  legislation  being  converted  to  a  further  attack  on 
tribal  sovereignty  and  rights. 

5)  In  your  view,  are  amendments  to  IGRA  needed  at  this  time  to 
clarify  the  authority  of  the  Secretary  to  issue  compacts? 

It  is  the  view  of  the  tribes,  as  expressed  in  testimony  before 
the  Committee  and  as  seemly  supported  by  testimony  of  the  Interior 
and  Justice  Department,  that  the  Secretary  has  that  authority  under 
IGRA,  the  general  trust  obligations  of  the  United  States,  and  the 
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comments  of  the  Supreme  Court  and  the  11th  Circuit  Court  in  the 
Seminole  case.  To  the  extent,  however,  that  such  authority  is 
ambiguous,  it  would  be  helpful  to  have  clarifying  legislation,  as 
was  proposed  in  S.  487  as  introduced.  However,  please  see  the 
answer  to  guestion  4 . 

I  do  hope  that  this  out-of-time  response  to  your  guestions 
will  still  be  helpful  to  the  Committee.  I  would  be  happy  to 
respond  to  any  other  guestions. 

Sincerely, 
Franklin  Ducheneaux 
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Good  morning,  Chairman  McCain,  Vice-Chairman  Inouye,  and  Committee  Members.  I 
appreciate  the  opportunity  to  testify  before  you  this  morning  concerning  the  impact  of  the 
Supreme  Court's  recent  decision  in  Seminole  Tribe  of  Florida  v.  Florida.  No.  94-12  (March  27, 
1 996)  on  the  Indian  Gaming  Regulatory  Act.  My  name  is  Douglas  Endreson.  I  am  with  the  law 
firm  of  Sonosky,  Chambers,  Sachse  &  Endreson,  which  represents  Indian  and  Native  interests 
throughout  the  United  States. 

We  represent  a  number  of  tribes  that  will  or  may  be  affected  by  the  Seminole  decision. 
For  example,  the  Poarch  Band  of  Creek  Indians  -  one  of  the  tribes  involved  in  the  Eleventh 
Amendment  litigation  -  has  been  denied  the  opportunity  to  undertake  Class  III  gaming  by  the 
lack  of  good  faith  by  the  State  of  Alabama.  The  question  for  Poarch  Creek  is  whether  they  will 
continue  to  be  shut  out  of  the  benefits  Congress  intended  to  make  available  to  tribes  under  IGRA. 
The  Ho-Chunk  Nation,  in  contrast,  has  been  successfully  operating  class  III  gaming  under  a 
compact  with  the  State  of  Wisconsin.  For  Ho-Chunk,  the  issue  is  the  extent  to  which  the  jobs, 
and  the  measure  of  self-sufficiency  they  have  achieved,  may  be  affected  by  the  Seminole 
decision.  The  answers  to  these  questions,  and  like  questions  affecting  other  tribes,  are  of 
enormous  importance  to  the  future  of  Indian  gaming,  tribal-state  relations,  and  tribal  sovereignty, 
and  we  appreciate  the  Committee's  recognition  of  this  in  the  scheduling  of  this  hearing. 

The  impact  of  Seminole  on  IGRA 


The  Supreme  Court  in  Seminole  held  that  the  states  are  immune,  under  the  Eleventh 
Amendment,  from  suits  brought  by  Indian  tribes  to  enforce  the  compact  negotiation  requirements 
of  the  Indian  Gaming  Regulatory  Act.  As  a  practical  matter,  the  ruling  means  that  at  present, 
Indian  tribes  have  no  court  remedy  under  IGRA  against  states  which  fail  to  negotiate  in  good 
faith  regarding  a  compact  for  Class  III  gaming,  unless  the  state  consents  to  being  sued. 
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Before  turning  to  focus  on  the  impact  of  the  decision  on  IGRA,  I  would  like  to  briefly 
touch  on  two  aspects  of  the  impact  of  the  Seminole  decision  that  affect  the  field  of  Indian  affairs 
as  a  whole.  While  the  states  have  generally  been  reported  to  cheer  the  decision,  its  impact  on 
Indian  affairs  in  the  future  may  cause  them  to  rethink  this  reaction.  This  is  so  for  two  reasons. 

First,  it  is  now  clear  that  any  proposal  to  provide  a  role  for  states  in  Indian  affairs  carries 
with  it  the  risk  that  it  would  confer  on  the  states  not  a  place  in  the  statutory  scheme,  but  a  veto 
power  over  the  use  of  that  scheme  by  Indian  tribes  to  achieve  its  purposes.  That  power  would  be 
exercised  by  a  state's  assertion  of  Eleventh  Amendment  immunity  from  suit  in  response  to  an 
action  to  compel  fulfillment  of  its  statutory  obligations.  To  be  sure,  this  risk  might  be  reduced  if 
Congress  made  it  clear  that  the  state's  obligations  could  be  enforced  through  actions  brought 
under  Ex  parte  Young.  209  U.S.  123  (1908), '  and  other  means  of  addressing  this  risk  will  likely 
be  suggested  in  the  future.  But  in  the  end,  the  Seminole  decision  and  the  risk  that  it  creates  are 
likely  to  mean  that  the  statutory  involvement  of  the  states  in  Indian  affairs  of  the  kind  attempted 
in  IGRA  ends  with  IGRA.  And  this,  I  suspect,  is  not  what  the  states  wanted.  But  it  is  consistent 
with  over  200  years  of  federal  Indian  law  and  policy,  and  it  should  remain  the  law  and  policy  of 
the  United  States.  Indian  rights  should  not  be  subject  to  state  control. 

Second,  as  the  Supreme  Court  noted  in  Seminole,  the  Eleventh  Amendment  does  not  bar 
actions  brought  against  states  by  the  United  States.  Slip  op.  at  26,  n.  14.  In  Indian  affairs,  the 
United  States  has  long  been  recognized  to  have  the  power  and  responsibility  to  bring  actions  On 
behalf  of  Indian  tribes  in  its  capacity  as  trustee.  See,  e.g..  Heckman  v.  United  States.  224  U.S. 
413(1912).  One  result  of  the  Seminole  decision  will  be  to  increase  the  role  of  the  United  States 
in  enforcing  federal  law,  including  IGRA,  by  bringing  actions  against  states.  Indeed,  the  lack  of 
any  judicial  remedy  in  the  absence  of  an  action  being  brought  by  the  United  States  makes  the 
case  for  bringing  such  actions  under  IGRA  compelling,  and  the  United  States'  role  as  trustee  for 
Indian  tribes  makes  the  bringing  of  such  actions  a  federal  responsibility.  This  too,  is  an  impact 
that  is  unlikely  to  be  welcomed  by  the  states.  But  the  power  and  responsibility  of  the  United 
States  to  take  this  course  is  well  established. 

Let  me  now  focus  on  the  impact  of  the  Seminole  decision  on  the  Indian  Gaming 
Regulatory  Act.  The  impact  is  this:  neither  the  State's  obligation  to  negotiate  a  compact  with  an 
Indian  tribe  in  good  faith,  nor  the  compacting  process  set  forth  in  the  Act  are  judicially 
enforceable  by  Indian  tribes  unless  the  state  consents  to  their  application.  Thus,  if  a  state  refuses 
to  negotiate,  won't  negotiate  in  good  faith,  or  begins  negotiations  and  then  withdraws,  Indian 
tribes  have  no  judicial  remedy  under  federal  law. 

This  is,  of  course,  exactly  the  opposite  of  Congress'  intention.  As  the  Court  recognized 
in  Seminole.  Congress  clearly  intended  to  make  the  state  subject  to  suit  if  it  refused  to  negotiate  a 


1  The  Seminole  decision  does  not  affect  Indian  tribes'  right  to  enforce  federal  law  against 
state  officials  under  Ex  parte  Young  with  regard  to  any  federal  law  other  than  IGRA. 
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compact  in  good  faith.  Slip  op.  at  10-11.  Congress'  lack  of  power,  not  its  intention,  made  this 
effort  a  nullity.  Slip.  op.  at  12-28.  The  Court  reached  this  conclusion  notwithstanding  its 
recognition  that  the  regulation  of  Indian  commerce  is  an  area  under  the  exclusive  control  of  the 
federal  government,  slip  op.  at  27,  and  that  IGRA  gave  states  "a  power  that  they  would  not 
otherwise  have  had,  viz.,  some  measure  of  authority  over  gaming  on  Indian  lands."  Id  at  13. 

The  power  that  the  Seminole  decision  gives  the  states,  however,  is  unusual  for  another 
reason.  That  power  is  derived  from  the  fact  that  the  states'  Eleventh  Amendment  immunity 
enables  a  state  to  defy  federal  law.  When  a  state  refuses  to  negotiate  a  compact  with  an  Indian 
tribe,  or  when  it  will  not  do  so  in  good  faith,  it  is  acting  in  defiance  of  federal  law.  25  U.S.C.  § 
2710(d)(3)(A).  The  same  is  true  if  a  state  refuses  to  participate  in  the  compacting  process  set 
forth  in  §  2710(d)(7)(A)(I)  and  (B)(I)-(vi)  of  IGRA.  If  a  state  will  not  do  so,  it  is  acting  in 
violation  of  federal  law.  Simply  because  the  state  may,  under  the  Seminole  decision,  shield  its 
actions  from  federal  court  review  by  asserting  its  Eleventh  Amendment  immunity  does  not  divest 
the  states'  obligations  under  IGRA  of  their  force  as  federal  law. 

Nonetheless,  as  a  result  of  the  Seminole  decision,  the  states  may  now  contend  that  they 
both  have  their  cake  (the  measure  of  involvement  in  Indian  gaming  that  IGRA  offers  to  them) 
and  may  eat  it  (by  asserting  immunity  and  refusing  to  negotiate),  or  not  (by  agreeing  to  terms)  as 
they  wish.  In  short,  the  impact  of  the  Seminole  decision  is  that  states  may  now  say  "yes"  or  "no" 
to  a  tribe's  request  that  they  negotiate  a  compact  in  good  faith  without  fear  of  Indian  tribes 
enforcing  their  rights  in  federal  court  in  response  to  their  decision.  A  state  says  "yes"  by 
negotiating  a  compact.  A  state  says  "no"  by  refusing  to  negotiate,  by  withdrawing  from 
negotiations  prior  to  their  conclusion,  or  by  asserting  immunity  in  response  to  a  good  faith 
lawsuit.  Furthermore,  as  a  practical  matter,  the  power  of  the  state  to  say  "yes"  or  "no"  to  a 
tribe's  request  that  it  negotiate  a  compact  in  good  faith  is  likely  to  lead  states  to  attach  conditions 
to  their  "yes."  These  conditions  might  involve  money,  jurisdiction,  or  other  quantities.  As  with 
the  state's  power  to  refuse  to  negotiate  at  all,  the  power  to  condition  its  consent  is  derived  from  a 
state's  willingness  to  defy  federal  law. 

In  sum,  the  state's  power  to  say  "no"  as  well  as  its  lesser  power  to  attach  conditions  to  its 
"yes"can  be  exercised  at  any  stage  of  negotiations  with  an  Indian  tribe.  A  state  can  refuse  to 
negotiate,  or  walk  away  from  negotiations  at  any  time,  for  any  reason,  or  for  no  reason,  without 
fear  of  being  subject  to  orders  of  a  federal  court  in  an  action  brought  by  an  Indian  tribe.  The  state 
is,  for  this  purpose,  above  the  law. 

While  it  is  impossible  to  say  how  states  will  use  the  Seminole  decision,  the  experience  to 
date  suggests  that  they  will  use  it  aggresively.  As  four  of  the  eight  Eleventh  Amendment  cases 
cited  by  the  Supreme  Court  in  Seminole  show,  slip  op.  at  10,  n.  8,  immunity  has  been  asserted  to 
avoid  judicial  resolution  of  a  scope  of  gaming  dispute.  Spokane  Tribe  of  Indians  v.  Washington. 
28  F.3d  991  (9th  Cir.  1994);  Ponca  Tribe  of  Oklahoma  v.  Oklahoma.  834  F.  Supp.  1341  (W.D. 
Okla.  1992);  Cheyenne  River  Sioux  Tribe  v.  South  Dakota.  3  F.3d  273  (8th  Cir.  1993);  Sault  Ste. 
Marie  Tribe  of  Chippewa  Indians  v.  Michigan.  800  F.  Supp.  1484  (W.D.  Mich.  1992).  The 
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Seminole  decision  makes  it  even  more  likely  that  this  tactic  will  be  used  in  the  future.  To 
illustrate,  the  Detroit  News  reported  on  March  28, 1996  that  the  Deputy  Attorney  General  for  the 
State  of  Michigan  said  that  the  Seminole  decision  "gives  the  governor  more  power,"  and  that 
"[t]he  governor  still  has  the  obligation  to  negotiate  in  good  faith.  But  good  faith  is  in  the  eyes  of 
the  beholder."  As  this  comment  suggests,  some  states  may  conclude  that,  having  in  their 
judgment  negotiated  in  good  faith,  there  is  no  reason  to  permit  a  federal  court  to  "second  guess" 
their  view. 

With  regard  to  tribes  that  do  not  now  have  compacts,  some  states  may  refuse  to  enter  into 
compact  negotiations  and  rely  on  Seminole  to  shield  their  decision  from  judicial  review.    Others 
may  enter  into  negotiations,  and  rely  on  the  Seminole  decision  to  convey  the  message  that  a 
failure  to  accept  the  state's  position  may  mean  that  the  tribe  gets  nothing.  If  the  state  does  not 
get  what  it  wants,  it  may  walk  away  from  the  negotiations,  leaving  the  tribe  with  no  judicial 
remedy.  There  is  no  way  of  predicting  what  kind  of  compacts,  if  any,  will  result  from  this 
process.  But  any  compacts  that  do  result  will  surely  reflect  the  state's  ability  to  use  the  Seminole 
decision  to  enhance  its  position. 

Tribes  that  have  compacts  that  will  expire  in  the  future  face  the  same  risks,  diminished 
only  to  the  extent  that  their  existing  compact  contains  a  process  for  concluding  negotiations  for  a 
new  compact  that  is  enforceable  in  federal  court.  While  this  question  cannot  be  addressed 
generally,  as  it  obviously  requires  reference  to  the  specific  terms  of  a  compact,  it  would  hardly  be 
surprising  to  find  that  some  tribes  had  relied  on  the  provisions  of  IGRA  to  provide  the  basis  on 
which  they  could  secure  a  compact  from  a  state.  Indeed,  this  is  the  purpose  of  IGRA,  as  the 
Court  in  Seminole  recognized.  Slip  op.  at  10-12. 

Addressing  the  impact  of  Seminole  through  Secretarial  procedures 

The  rights  of  Indian  tribes  under  IGRA  are  not  secure  in  the  absence  of  a  remedy  for  their 
violation.  These  are  federal  rights,  held  by  Indian  tribes  in  their  capacity  as  sovereigns.  The 
importance  of  these  rights  to  Indian  tribes  is  a  subject  on  which  this  Committee  is  well-informed, 
as  is  amply  reflected  in  the  record  of  gaming  hearings  previously  conducted  by  the  Committee. 
Indian  tribes  have  achieved  economic  gains  through  gaming  that  200  years  of  federal  efforts 
could  not  produce.  Unless  the  federal  rights  that  enabled  Indian  tribes  to  achieve  these  economic 
gains  are  enforceable,  these  gains  will  be  lost.  The  question  is,  then,  how  to  restore  Indian  tribes' 
rights  under  IGRA  to  the  status  that  Congress  intended,  as  federal  rights  whose  availability  is  not 
dependent  on  the  will  of  the  state,  but  on  actions  of  the  tribes  themselves. 

At  this  point,  this  is  a  question  for  the  Secretary  of  the  Interior  to  address.  The  Interior 
Department  has  requested  that  comments  be  submitted  by  July  1,  1996  on  whether  it  has  the 
authority,  under  the  Indian  Gaming  Regulatory  Act,  to  issue  procedures  to  authorize  tribes  to 
undertake  Class  III  gaming,  when  a  state  uses  the  Eleventh  Amendment  as  a  bar  to  a  good  faith 
lawsuit  by  a  tribe.  The  request  for  comments  is  contained  in  an  "Advance  notice  of  proposed 
rulemaking,"  signed  by  Assistant  Secretary  of  the  Interior  for  Indian  Affairs  Ada  Deer  on  April 
30,  1996. 


188 


The  Advance  Notice  indicates  that  the  Secretary  intends  to  consider  the  fundamental 
question  of  how  tribal  rights  to  undertake  gaming  activities  on  Indian  lands  -  as  Congress 
provided  in  IGRA  -  may  be  protected  against  states  which  choose  not  to  negotiate  in  good  faith. 
The  Supreme  Court  in  Seminole  did  not  consider  whether  the  Secretary  of  Interior  may  issue 
procedures  for  tribes  to  undertake  Class  III  gaming.  Slip  op.  at  3 1 ,  n.  18.  But  the  United  States 
Court  of  Appeals  for  the  Eleventh  Circuit  did,  and  held  in  the  Seminole  case  that  when  a  state 
uses  the  Eleventh  Amendment  to  have  a  good  faith  lawsuit  dismissed,  the  tribe  may  go  directly 
to  the  Secretary,  who  may  issue  Class  III  gaming  procedures.  Seminole  Tribe  of  Florida  v. 
Florida.  1 1  F.d.  1016,  1029  (1 1th  Cir.  1994).  The  Eleventh  Circuit's  ruling  on  this  issue 
provides  a  remedy  for  tribes  which  cannot  sue  states  under  IGRA. 

The  Secretary's  Advance  Notice  requests  input,  from  tribes  and  other  interested  parties, 
on  whether  he  should  issue  such  Class  III  procedures,  and,  if  so,  what  such  procedures  should 
contain.  In  particular,  the  Secretary  requests  comments  on  the  following  issues: 

1.  The  impact  of  Seminole  on  IGRA's  Class  III  procedures. 

2.  The  Secretary's  authority  to  prescribe  Class  III  procedures. 

3.  The  best  process  for  developing  procedures. 

4.  What  procedures  should  be  followed  if  a  state  moves  to  dismiss  a  good  faith  lawsuit 
on  Eleventh  Amendment  grounds. 

5.  What  process  the  Secretary  should  use  to  resolve  scope  of  gaming  issues. 

6.  How  questions  pertaining  to  regulation  of  Class  III  gaming  should  be  addressed. 

The  Advance  Notice  will  undoubtedly  generate  a  great  deal  of  discussion  on  each  of  these 
issues.  The  states  and  other  Indian  gaming  opponents  will  undoubtedly  continue  their  aggressive 
opposition  to  Secretarial  procedures  and  all  other  tribal  remedies  under  IGRA. 

But  this  opposition  will  not  alter  three  basic  points  that  support  the  authority  of  the 
Secretary  to  issue  such  procedures,  and  that  show  that  the  Eleventh  Circuit's  decision  is  correct. 
The  first  is  that  the  Secretary  unquestionably  has  the  power  under  IGRA  to  determine  whether, 
and  if  so  on  what  terms,  class  III  gaming  will  be  conducted  on  Indian  lands  when  the  state  and 
the  tribe  do  not  agree.  §  2710(d)(7)(B)(vii).  Second,  the  Secretary's  power  to  issue  class  III 
gaming  procedures  under  IGRA  cannot  be  diminished  or  defeated  by  the  state's  refusal  to 
comply  with  the  compacting  provisions  of  IGRA,  for  such  actions  are  in  violation  of  federal  law 
and  the  Secretary  is  clearly  not  bound  by  such  actions.  Third,  any  attack  on  the  power  of  the 
Secretary  to  issue  such  procedures  is  answered  by  decisions  of  the  federal  courts  that  repeatedly 
uphold  the  Secretary's  broad  power  in  Indian  affairs  pursuant  to  congressional  enactments  and 
the  trust  responsibility.  We  address  each  point  in  turn. 
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First,  the  Secretary's  power  under  IGRA  to  determine  whether  class  III  gaming  will  be 
conducted  on  Indian  lands,  and  if  so,  on  what  terms,  clearly  exists  under  the  Act.  See  25  U.S.C.  § 
2710(d)(7)(B)(I)-(vii).  The  Secretary  may  exercise  this  power  when  the  tribe  and  the  state  can 
not  agree,  and  is  authorized  to  do  so  without  the  state's  consent.  Id.  Indeed,  the  very  purpose  of 
these  procedures  is  to  authorize  the  Secretary  to  establish  compact  terms  when  such  consent  is 
lacking.  Thus,  the  issuance  of  Secretarial  procedures  in  conformance  with  the  Eleventh  Circuit's 
opinion  is  clearly  within  the  scope  of  the  Secretary's  authority.  These  procedures  would  provide 
for  the  Secretary  to  do  exactly  as  IGRA  intends  and  provides  —  namely,  to  issue  procedures  for 
class  III  gaming  when  the  state  and  the  tribe  do  not  agree  and  the  state  will  not  consent  to  the 
terms  on  which  this  is  to  occur. 

The  second  point  is  simply  that  the  Secretary's  power  to  determine  whether  class  III 
gaming  will  be  conducted  on  Indian  lands,  and  if  so,  on  what  terms,  cannot  be  defeated  or 
diminished  by  a  state's  decision  to  act  in  violation  of  federal  law.  If  the  contrary  were  true, 
IGRA  would  have  to  construed  to  require  the  Secretary  to  treat  state  violations  of  federal  law  as 
extinguishing  his  authority  to  decide  the  terms  on  which  class  III  gaming  may  be  conducted  on 
Indian  lands.  This  is  not  the  law.  First,  it  is  clear  that  when  the  state  refuses  to  negotiate  a 
compact  with  an  Indian  tribe,  or  will  not  do  so  in  good  faith,  it  is  acting  in  defiance  of  federal 
law,  25  U.S.C.  2710(d)(3)(A),  just  as  it  is  when  it  refuses  to  participate  in  the  compacting 
procedures  set  forth  in  IGRA.  Second,  while  the  state  may  shield  its  actions  from  federal  court 
review  by  asserting  Eleventh  Amendment  immunity,  this  does  not  change  the  fact  that  the  state's 
actions  are  in  violation  of  federal  law.  The  Secretary  is  certainly  not  bound  to  treat  state 
violations  of  federal  law  as  conclusive  of  a  tribe's  rights  under  IGRA.  Nor  is  there  anything  in 
the  Act  to  suggest  that  such  actions  somehow  extinguish  his  authority  to  decide  the  terms  on 
which  class  III  gaming  may  be  conducted  on  Indian  lands. 

The  third  point  simply  reinforces  the  conclusion  that  the  Secretary  has  the  authority  to 
issue  these  procedures.  The  Supreme  Court  and  the  lower  federal  courts  have  repeatedly  upheld 
the  Secretary's  broad  power  in  Indian  affairs  pursuant  to  congressional  enactments  and  the  trust 
responsibility.3  See,  e.g..  Washington  v.  Washington  State  Commercial  Passenger  Fishing 
Vessel  Association.  443  U.S.  658,  691  (1979)  (25  U.S.C.  §§  2,  9  held  to  provide  authority  to 
regulate  off-reservation  fishing  rights  and  to  preempt  state  law);  Tooahnippah  v.  Hickel.  397 
U.S.  598  ( 1 970)(construing  Secretary's  authority  under  25  U.S.C.  §  373  requiring  Secretarial 
approval  of  a  will  disposing  of  an  interest  in  an  Indian  allotment);  Tillet  v.  Lujan.  931  F.2d  636, 
639  (10th  Cir.  1991)(creation  of  Courts  of  Indian  Offenses  is  a  valid  exercise  of  power  delegated 
to  Secretary  by  Congress);  Northern  Arapahoe  Tribe  v.  Hodel.  808  F.2d  741,  747-750  (10th  Cir. 


2  In  fulfilling  his  duties  in  Indian  affairs,  the  Supreme  Court  had  repeatedly  made  clear 
that  the  Secretary  is  acting  as  trustee,  and  is  thus  subject  to  the  obligations  of  the  federal  trust 
responsibility.  See,  e.g..  Lane  v.  Pueblo  of  Santa  Rosa.  249  U.S.  1 10  (1919);  Cramer  v.  United 
States.  261  U.S.  219  (1923);  United  States  v.  Creek  Nation.  295  U.S.  103  (1935). 


24-586    96-7 


190 


1987)(upholding  Secretarial  regulation  of  hunting  and  fishing  on  Wind  River  Reservation); 
United  States  v.  Eberhardt.  789  F.2d  1354,  1358-61  (9th  Cir.  1986)(upholding  a  secretarial 
moratorium  on  commercial  fishing  on  the  Klamath  River  by  Hoopa  Valley  Indians);  Parker  v, 
Richard.  250  U.S.  235  (1919)(upholding  Secretarial  authority  for  the  collection,  care,  and 
disbursement  of  royalties  under  oil  lease);  United  States  v.  Birdsall.  233  U.S.  223, 
335(1914)(holding  that  clemency  recommendation  made  by  the  Commissioner  of  Indian  Affairs 
was  within  the  "wide  range  foradministrative  discretion"  of  that  office);  Rainbow  v.  Young.  161 
F.  835  (8th  Cir.  1908)(holding  that  the  Commissioner  has  authority  to  order  collectors  to  stay 
away  from  the  Winnebago  Reservation  on  the  day  lease  monies  were  distributed);  United  States 
ex  rel  West  v.  Hitchcock.  205  U.S.  80  (1907)(upholding  the  Secretary's  power  to  make 
membershipdecision  in  reviewing  application  for  allotment,  and  holding  the  Secretary's  decision 
to  be  final  and  non-reviewable).  These  authorities  confirm  the  power  of  the  Secretary  to  issue 
class  III  compacting  procedures  in  accordance  with  the  Eleventh  Circuit's  opinion. 

In  conclusion,  while  the  course  that  the  Secretary  will  follow  must  await  the  conclusion 
of  the  process  initiated  by  the  Advance  Notice,  the  Eleventh  Circuit's  decision  is  correct,  and  the 
Secretary  has  the  authority  to  issue  class  III  compacting  procedures.  This  process  should  now  go 
forward.  If  that  effort  does  not  succeed,  Congress  must  revisit  the  question  and  restore  Indian 
gaming  rights  to  the  control  of  Indian  tribes. 
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The  Honorable  John  McCain 

Chairman,  Senate  Committee  on  Indian  Affairs 

United  States  Senate 

838  Hart  Senate  Office  Building 

Washington.  D.C.  20510 


Re:       Seminole  Tribe  of  Florida  v.  Florida 

Dear  Senator  McCain: 

Thank  you  for  your  letter  of  May  14, 1996.  I  am  pleased  to  respond  to  the  questions  that  you 
raise  in  your  letter  of  May  14,  and  those  questions  posed  by  Senator  Wellstone.  For  convenience, 
I  have  stated  the  question  before  the  response. 

1)  In  your  testimony  you  discuss  the  holding  of  the  11th  Circuit  Court  in  Seminole  that  the 
Tribe  may  go  directly  to  the  Secretary  of  the  Interior  who  has  the  authority  to  issue  Class 
III  gaming  procedures.  Others  have  asserted  that  the  controlling  opinion  should  be  that  of 
the  9th  Circuit  in  Spokane  Tribe  v.  Washington,  where  the  Court  rejected  the  11th  Circuit  s 
rationale  and  found  that  the  Secretary  did  not  possess  the  authority  to  issue  Class  III  gaming 
without  a  prior  Federal  court  determination  of  "bad faith.  "  How  would  you  respond  to  this 
position? 

Answer:  The  9th  Circuit's  decision  in  Spokane  Tribe  of  Indians  v.  Washington  State.  28  F.3d 
991  (9th  Cir.  1994)  is  plainly  not  controlling  on  the  question  of  the  Secretary's  authority.  First,  as 
a  result  of  the  Supreme  Court's  ruling  in  Seminole  Tribe  of  Florida  v.  Florida.  No.  94-1 2  (March  27, 
1 996),  the  9th  Circuit's  decision  was  effectively  overruled,  and  thus  cannot  be  said  to  be  controlling 
on  any  issue.  Second,  quite  apart  from  the  decision's  present  lack  of  legal  force,  its  discussion  of 
the  Secretary's  authority  was  dicta,  offered  in  comment  on  the  11th  Circuit's  opinion,  but 


192 


Senator  McCain 

May  28,  1996 
Page  2 

unnecessary  in  view  of  its  holding.  In  contrast,  the  1 1th  Circuit,  Seminole  Tribe  of  Florida  v, 
Florida.  1 1  F.3d.  1016,  1029  (1 1th  Cir.  1994),  squarely  addressed  the  issue  of  the  authority  of  the 
Secretary  to  issue  class  III  gaming  procedures  when  a  state  refuses  to  comply  with  IGRA,  and  it  is 
the  only  court  to  do  so  to  date.  As  I  indicated  in  my  testimony  of  May  1 5,  that  decision  is  correct. 

Nor  do  I  think  that  the  9th  Circuit's  decision  can  be  relied  on  to  predict  how  that  court  would 
rule  if  the  question  came  before  them  in  the  future.  In  the  first  place,  when  Spokane  was  before  the 
9th  Circuit,  the  Secretary  had  not  taken  a  position  (and  still  has  not)  on  his  authority  to  issue  class 
III  gaming  procedures,  much  less  issued  them.  If  the  Secretary  does  determine  that  he  has  such 
authority,  and  issues  implementing  regulations,  which  a  state  then  challenges,  the  Court  would  be 
squarely  presented  with  an  issue  that  was  not  before  it  in  the  Spokane  case.  That  issue  is  whether  a 
state  may  defy  its  obligations  under  IGRA  to  negotiate  in  good  faith,  25  U.S.C.  §  2710(d)(3)(A),  and 
by  then  asserting  its  Eleventh  amendment  immunity,  both  conclusively  defeat  a  tribe's  assertion  of 
its  rights  under  IGRA  and  leave  the  Secretary  powerless  to  remedy  the  state's  violation  of  federal 
law.  Given  that  IGRA  unquestionably  empowers  the  Secretary  to  issues  class  III  gaming  procedures. 
25  U.S.C.  §  2710(d)(7)(B)(i)-(vii),  and  authorizes  him  to  sue  to  enforce  such  procedures,  25  U.S.C. 
§  2710(d)(7)(A)(iii),  the  court  would  have  to  decide  whether  a  state's  violation  of  federal  law  would 
somehow  divest  the  Secretary  of  this  authority.  The  9th  Circuit's  Spokane  decision  simply  did  not 
address  this  issue,  and  the  difference  between  the  circumstances  existing  at  the  time  of  that  decision, 
and  those  posited  above  make  the  Spokane  decision  an  unreliable  indicator  of  how  the  Court  would 
resolve  the  question  in  the  future. 

A)  What  are  the  potential  impacts  if  the  Court  were  to  adopt  the  9th  Circuit 's  rationale? 
Would  we  he  back  to  a  Pre-IGRA-Cabazon  standard  where  the  State  had  no  role  in 
regulating  Indian  gaming? 

Answer:  It  is  difficult  to  answer  this  question  in  the  absence  of  a  ruling  by  the  Supreme 
Court,  to  which  I  assume  the  question  refers.  This  is  particularly  so  since  I  would  expect  that  the 
arguments  made  to  the  Court  would  include  the  assertion  that  adoption  of  the  9th  Circuit's  rationale 
would  return  Indian  gaming  to  the  pre-IGRA-Cabazon  standard,  in  which  -  as  you  note  -  the  State 
had  no  role  in  regulating  Indian  gaming.  Thus,  one  would  expect  that  the  Court  would  consider  this 
issue  and  address  it  in  its  ruling.  Having  said  this,  I  suspect  that  the  answer  to  your  question  would 
be  "yes."  If  IGRA  simply  cannot  be  enforced,  I  doubt  that  the  Court  would  hold  that  IGRA  is 
nonetheless  effective  to  prevent  Indian  tribes  from  exercising  their  federal  rights  to  conduct  gaming 
on  lands  subject  to  tribal  jurisdiction. 
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2)         /  want  to  pose  to  you  a  series  of  questions  raised  in  the  testimony  of  the  State  Attorneys 
General  - 

A)  Would  it  not  be  unwise  public  policy  for  the  Interior  Secretary  to  issue  procedures 
since  it  would  invite  tribes  to  sue  States  as  soon  as  possible  over  any  minor  dispute. 
provoke  the  State  to  raise  the  11th  Amendment  defense  against  suit,  and  show  up  at 
the  Secretary 's  doorstep? 

Answer:  No,  in  our  view,  it  would  be  good  public  policy  for  the  Secretary  to  issue  Class  IN 
gaming  procedures. 

Congress  did  not  intend  states  to  have  the  power  to  unilaterally  veto  gaming  opportunities 
by  tribes.  Congress  provided  in  IGRA  that  states  would  have  an  opportunity  to  participate  in  the 
regulation  of  Indian  gaming  through  the  compacting  process.  As  the  Court  explained  in  the 
Seminole  decision,  IGRA  gave  states  "a  power  that  they  would  not  otherwise  have  had,  viz.,  some 
measure  of  authority  over  gaming  on  Indian  lands."  Slip  op.  at  27.  If  a  state  elects  not  to  exercise 
this  power  and  to  assert  immunity  in  a  suit  seeking  to  compel  it  to  comply  with  IGRA,  there  is  no 
valid  reason  why  this  should  prevent  the  tribe  from  exercising  its  federal  rights  under  IGRA. 
Secretarial  procedures  would  provide  an  effective  remedy  for  tribes  in  such  instances,  and  their 
issuance  would  be  consistent  with  Congress'  intention,  and  good  public  policy. 

This  question  also  posits  that  an  Indian  tribe  might  seek  to  orchestrate  an  impasse  over  a 
minor  matter  in  an  effort  to  have  the  Secretary  decide  the  terms  for  class  III  gaming.  The  short 
answer  to  this  concern  is  that  the  state  may  defeat  such  a  stratagem  simply  by  waiving  its  immunity, 
and  letting  the  action  proceed.  Thus,  a  tribe  that  sought  an  impasse  would  be  vulnerable  to  having 
a  good  faith  lawsuit  proceed,  to  its  detriment.  In  sum,  the  concern  raised  by  the  question  is  a  matter 
within  the  state's  power  to  control.  (In  contrast,  the  same  is  not  true  of  the  risk  that  tribes  face  today 
-  a  state  may  use  an  impasse  over  a  minor  matter  as  an  excuse  to  terminate  negotiations  and  assert 
immunity,  and  at  present  when  this  occurs,  it  defeats  tribal  efforts  to  implement  IGRA.  Secretarial 
procedures  would  address  this  risk.) 

More  fundamentally,  however,  the  premise  of  the  question  -  that  Indian  tribes  would  pursue 
such  a  course  -  is  not  simply  unsupported  by,  but  is  directly  contrary  to,  the  experience  to  date.  That 
experience  has  shown  that  the  compacting  process  is,  in  the  vast  majority  of  cases,  the  quickest  and 
surest  way  for  tribes  and  states  to  proceed  with  respect  to  class  III  gaming.  The  availability  of 
Secretarial  procedures  would  not,  in  our  view,  detract  from  the  fact  that  negotiating  compacts  would 
remain  the  preferred  -  as  well  as  the  quickest  -  mechanism  for  authorizing  class  III  gaming.  There 
is  simply  no  reason  to  assume  that  a  tribe  would  exercise  its  judgment  in  favor  of  abandoning  that 
opportunity  over  a  minor  dispute. 
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Furthermore,  as  a  strategic  matter,  it  would  be  unwise  for  a  tribe  to  invoke  a  minor  dispute 
in  an  effort  to  get  to  the  Secretary  to  act.  First,  as  noted  above,  the  state  would  retain  the  ability  to 
waive  its  1 1th  Amendment  immunity  to  litigate  the  issue  of  its  good  faith  on  the  merits.  Second, 
creating  an  impasse  over  a  minor  matter  would  present  an  unfavorable  posture  for  presenting  the 
matter  to  any  decisionmaker  -  including  the  Secretary.  In  other  words,  even  if  such  a  scheme  did 
bring  the  matter  before  the  Secretary  (which  is  unlikely),  the  tribe  would  still  need  to  persuade  the 
Secretary  of  the  strength  of  its  position  on  key  issues.  That  effort  would  be  undercut  by  the  tribe 
having  advanced  a  minor  issue  as  the  rationale  for  arriving  at  an  impasse. 

In  short,  Secretarial  procedures  would  provide  a  needed  remedy  to  preserve  the  effectiveness 
of  the  compromise  that  was  at  the  core  of  IGRA.  Such  procedures  are  necessary  to  prevent  states 
from  violating  the  requirements  of  IGRA  and  retaining  the  ability  to  simply  say  "no"  to  tribal 
gaming.  The  availability  of  Secretarial  procedures  would  not,  however,  invite  tribes  to  seek  impasses 
over  minor  matters  -  as  doing  so  would  harm  the  ability  of  tribes  to  secure  approval  for  Class  III 
gaming. 

B)  How  would  you  suggest  the  Secretary  adjudicate  disputes  between  sovereign  States  and 
sovereign  Tribes? 

Answer:  The  question,  as  we  understand  it,  is  based  on  an  incorrect  premise.  Secretarial 
procedures  are  a  remedy  that  would  be  available  when  a  state,  in  violation  of  federal  law,  refused 
to  negotiate  in  good  faith  as  required  by  IGRA,  and  then  chose  to  invoke  the  1 1  th  Amendment  to 
bar  a  tribal  good  faith  lawsuit  under  IGRA.  By  so  doing,  a  state  would  be  electing  not  to  participate 
in  the  regulation  of  tribal  class  III  gaming  as  authorized  under  IGRA.  The  Secretary's  role  in  such 
situations  would  not  be  to  adjudicate  disputes  between  tribes  and  states,  as  the  question  suggests. 
Rather,  the  Secretary's  role  would  be  to  determine  the  terms  under  which  a  tribe  may  exercise  its 
right  to  undertake  class  III  gaming,  consistent  with  IGRA. 

C)  Would  not  the  idea  of  Secretarial  procedures  mean  the  Secretary  would  have  to  be  vested 
with  "quasi-judicial"  powers  to  determine  who  is  in  good  or  bad  faith?  Is  there  any 

precedence  for  this? 

Answer:  Secretarial  procedures  would  not,  in  our  view,  require  any  determination  of  good 
or  bad  faith.  Once  a  state  invokes  the  1 1th  Amendment  to  have  a  tribal  good  faith  lawsuit  dismissed, 
good  faith  is  no  longer  at  issue,  since  its  actions  would  be  in  defiance  of  its  obligations  under  IGRA 
and  their  effect  would  be  to  bar  the  tribe  from  exercising  its  rights  under  IGRA.  The  question  before 
the  Secretary  would  be  to  determine  the  terms  under  which  tribal  gaming  may  proceed,  subject  to 
the  requirements  of  IGRA. 
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D)  How  would  you  propose  the  Secretary  fairly  adjudicate  or  mediate  disputes  when  he  has 
a  trust  responsibility  to  further  the  interests  of  one  of  the  parties  -  the  Indian  tribe-  that 
may  conflict  with  his  obligations  to  the  general  public? 

Answer:  Again,  we  disagree  with  the  premise  of  the  question.  Secretarial  procedures  are  a 
remedy  that  would  come  into  play  only  when  a  state  -  by  failing  to  comply  with  the  requirements 
of  IGRA,  and  then  blocking  the  resulting  good  faith  lawsuit  by  invoking  the  1 1th  Amendment  —  opts 
out  of  its  role  under  IGRA.  If  this  occurred,  the  Secretary  would  step  in  to  insure  that  the  tribe  would 
be  able  to  exercise  its  rights  under  IGRA.  The  Secretary's  role,  at  that  point,  would  not  be  to 
mediate  between  parties,  but  rather  to  determine  what  federal  law  permits  a  tribe  to  do  with  respect 
to  Class  III  gaming. 

In  so  doing,  the  Secretary  would  be  acting  in  essentially  the  same  manner  as  he  now  does  in 
many  other  areas  of  Indian  affairs  -  implementing  federal  Indian  policy  in  accordance  with  the 
dictates  of  federal  statutes.  The  fact  that  other  interests  may  be  involved  in  this  process  does  not 
detract  from  the  Secretary's  authority  to  make  decisions  with  respect  to  the  requirements  of  federal 
law  in  this  or  in  any  other  of  the  many  instances  in  which  the  Secretary  makes  legal  determinations 
that  affect  Indian  tribes. 

E)  What  role  should  a  State  have  in  any  Secretarial  procedures? 

Answer:  This  is  an  issue  that  the  states  should  address  in  their  response  to  the  Secretary's 
Advanced  Notice  of  proposed  Rulemaking,  and  which  we  think  should  be  taken  up  after  they  have 
done  so,  so  that  their  views  on  the  question  may  be  considered.  While  reserving  judgment  on  the 
question  for  this  reason,  our  answer  at  this  point  is  essentially  as  follows.  The  state  has  two  options, 
to  participate  in  class  III  gaming  negotiations  on  the  terms  prescribed  by  IGRA,  or  to  elect  not  to  do 
so.  If  the  state  chooses  the  latter  course,  it  should  be  bound  by  that  choice,  and  should  not  be  entitled 
to  participate  in  the  Secretarial  procedures  under  which  the  tribe's  rights  under  IGRA  are 
implemented. 

3)  In  testimony  before  the  Committee  we  heard  from  several  States  about  the  impact  on  Indian 
gaming  should  the  9th  Circuit 's  decision  in  Rumsey  go  to  the  Supreme  Court.  In  your  view, 
what  are  the  potential  outcomes  should  the  Rumsey  decision  go  to  the  Supreme  Court  and 
how  will  that  impact  Indian  gaming? 

Answer:  As  a  preliminary  matter,  it  is  not  clear  what  the  final  decision  of  the  9th  Circuit  will 
be  in  Rumsev  Indian  Rancheria  of  Wintun  Indians  v.  Wilson.  64  F.3d  1250  (9th  Cir.  1995),  as  the 
Court  has  apparently  decided  to  await  the  decision  of  the  California  Supreme  Court  in  Western 
Telcon.  Inc.  v.  California  State  Lottery.  41  Cal.App.4th  1668,  review  granted.  905  P.2d  416 
(Cal.1995)  before  issuing  its  mandate. 
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It  is  difficult  to  predict  how  Western  Telecon  may  effect  Rumsey  until  the  California 
Supreme  Court  issues  its  decision.  Moreover,  the  breadth  of  the  possible  outcomes  makes  such 
predictions  of  limited  value.  The  outcomes  that  have  been  mentioned  range  from  the  view  that 
Western  Telecon  will  have  no  impact  on  Rumsey.  to  a  view  that  it  may  have  the  effect  of  limiting 
Rumsey  to  a  question  of  what  California  law  permits,  or  of  mooting  it.  Choosing  one  over  another 
is  really  speculation  at  this  point. 

In  turn,  the  questions  of  whether  the  Supreme  Court  will  hear  Rumsey.  and  how  it  might 
decide  it  if  it  did,  largely  depend  on  how  Rumsey  is  finally  resolved.  The  only  certain  conclusion 
is  that  when  the  Rumsey  case  is  finally  concluded  it  will  further  narrow  the  number  of  disputes  over 
scope  of  gaming  between  Indian  tribes  and  states. 

It  is,  of  course,  possible  that  the  case  will  be  resolved  by  the  Supreme  Court,  although  it  is 
unlikely  that  the  Supreme  Court  would  hear  it  unless  there  were  a  direct  conflict  between  circuits. 
If  the  9th  Circuit's  opinion  becomes  final  without  any  change  being  made  in  it,  and  the  Supreme 
Court  decides  to  hear  it,  the  possible  outcomes  are,  in  general,  (a)  affirmance,  (b)  reversal  on  the 
grounds  advanced  in  Judge  Canby's  dissent  from  the  denial  of  rehearing  en  banc,  and  (c)  reversal 
on  other  grounds. 

My  own  view  is  that  the  present  decision  in  Rumsey  converts  Indian  tribes'  federal  rights 
under  Cabazon  and  IGRA  to  a  requirement  that  Indian  tribes  ask  the  state  for  permission  to  do 
exactly  the  same  things  the  state  allows  others  to  do.  Rumsey  is  in  error  for  that  reason  and  should 
be  reversed.  A  reversal  would  reaffirm  Cabazon.  make  clear  that  IGRA  implements,  not  overrules 
that  historic  decision,  and  restore  Indian  gaming  rights  to  their  intended  status  as  federal  rights. 


4)  In  earlier  testimony  before  the  Committee,  it  was  asserted  that  the  only  remedy  for  Indian 
tribes,  absent  Secretarial  procedures,  is  to  petition  the  United  States  to  file  suit  against 
States  who  have  failed  to  negotiate  in  "good  faith  "  pursuant  to  IGRA  and  in  that  way  avoid 
the  State  I lth  Amendment  immunity  defenses.  Do  you  have  any  examples  where  this  has 
occurred?  In  your  view,  is  this  "remedy  "  one  that  is  realistically  available  to  Indian  tribes, 
not  just  in  theory? 

Answer:  In  our  view,  the  remedy  of  having  the  United  States  sue  states  which  fail  to 
negotiate  in  "good  faith"  pursuant  to  IGRA  is  a  realistic  remedy.  Whether  it  will  actually  be  a 
remedy  available  to  Indian  tribes  is  a  different  question,  which  depends  on  actions  by  the 
Department  of  Justice.  We  think  the  remedy  should  be  made  available,  for  the  following  reasons. 

Notwithstanding  Seminole,  a  state  that  refuses  a  request  to  negotiate  a  compact  in  good  faith 
with  a  tribe  is  in  violation  of  federal  law  -  viz  the  IGRA,  25  U.S.C.  §27 10(d)(3)(A).  This  section 
specifically  requires  that  where  an  Indian  tribe  having  jurisdiction  over  Indian  lands  on  which  it 
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proposes  to  conduct  Class  III  gaming  requests  a  State  to  enter  into  a  compact  governing  the  conduct 
of  that  gaming  "the  State  shall  negotiate  with  the  Indian  tribe  in  good  faith  to  enter  into  such  a 
compact."  Seminole  merely  bars  the  tribe  from  suing  the  state  to  enforce  its  rights  under  federal  law. 

As  the  Court  in  Seminole  expressly  recognized,  the  United  States,  of  course,  is  not  under  this 
disability  —  because  the  Eleventh  Amendment  does  not  bar  suits  by  the  United  States  against  a  State 
to  enforce  federal  law.  Accord.  United  States  v.  Mississippi.  380  U.S.  128,  140-41  (1965);  Monaco 
v.  Mississippi.  292  U.S.  313,  328-329  (1934).  Where  the  federal  Executive  determines  that  a 
violation  of  the  good  faith  negotiation  requirement  of  the  IGRA  has  occurred,  it  therefore  has  the 
authority  to  file  suit  against  the  State  to  enforce  the  obligations  of  federal  law,  and  it  should  do  so. 

It  is  well  settled  that  the  United  States  can  bring  suit  to  protect  and  enforce  the  federal  rights 
of  Indian  tribes.  A  leading  case  so  holding  is  Heckman  v.  United  States.  224  U.S.  413  (1912).  In 
Heckman.  the  Court  sustained  the  authority  of  the  United  States  to  sue  to  cancel  conveyances  of 
restricted  allotments  that  had  been  made  by  Cherokee  allottees.  The  lands  had  been  allotted  to 
individual  Indians  pursuant  to  Acts  of  Congress  imposing  restrictions  on  alienation.  In  an  opinion 
by  Justice  Charles  Evans  Hughes,  the  Court  rejected  a  claim  by  the  grantees  that  the  United  States 
could  not  bring  suit  against  them  because  it  had  no  direct  pecuniary  interest  in  the  remedy,  which 
was  to  revest  title  in  the  allottees.  The  Court  stated  that: 

The  maintenance  of  the  limitation  which  Congress  has  prescribed  as 
a  part  of  its  plan  of  distribution  is  distinctly  an  interest  of  the  United 
States 


This  national  interest  is  not  to  be  expressed  in  terms  of 
property,  or  to  be  limited  to  the  assertion  of  rights  incident  to  the 
ownership  of  a  reversion  or  to  the  holding  of  a  technical  title  in  trust. 

Id  at  437.  The  Court  continued  (quoting  the  court  of  appeals)  that: 

A  transfer  of  the  allotments  is  not  simply  a  violation  of  the 
proprietary  rights  of  the  Indian.  It  violates  the  governmental  rights 
of  the  United  States.  If  these  Indians  may  be  divested  of  their  lands, 
they  will  be  thrown  back  upon  the  Nation  a  pauperized,  discontented, 
and,  possibly,  belligerent  people. 

Id.  at  438. 
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When  a  State  refuses  to  negotiate  in  good  faith  with  tribes  over  Class  III  gaming  as  IGRA 
requires,  the  situation  is  functionally  identical  to  that  posed  in  Heckman.  There,  as  here,  Congress 
has  determined  that  Indian  tribes  have  a  right  under  federal  law  -  to  be  permitted  to  conduct  Class 
HI  gaming  pursuant  to  a  congressional  plan.  There,  as  here,  the  defendant  has  acted  in  violation  of 
the  congressional  plan.  Maintenance  of  the  plan  prescribed  by  Congress  is  a  national  interest  of  the 
United  States,  not  limited  to  expression  "in  terms  of  property  ...  or  to  the  holding  of  a  technical  title 
in  trust."  There,  as  here,  if  the  congressional  plan  to  allow  tribes  to  conduct  limited  gaming  is 
frustrated,  they  may  well  "be  thrown  back  upon  the  Nation  a  pauperized,  discontented  and,  possibly, 
belligerent  people,"  for  the  unique  gains  in  economic  self-sufficiency  tribes  have  achieved  through 
Class  HI  gaming  may  be  lost  unless  the  courts  can  enforce  the  IGRA  against  states. 

While  Heckman  did  not  involve  a  suit  against  a  State  for  violation  of  a  congressional  plan 
designed  to  benefit  Indians,  the  decision  in  United  States  v.  Minnesota.  270  U.S.  1 8 1  ( 1 926)  did,  and 
the  Court  there  reached  the  same  result.  In  Minnesota,  the  Court  permitted  the  United  States  to  bring 
suit  against  Minnesota  to  cancel  patents  the  Government  had  issued  the  State  to  swamplands  that  had 
previously  been  reserved  to  the  Chippewa  Indians  by  treaty.  The  Court  rejected  the  State's  argument 
that  the  United  States  was  a  nominal  party,  "a  mere  conduit  through  which  the  Indians  are  asserting 
their  private  rights."  The  Court  held  that  the  United  States  "has  a  real  and  direct  interest  in  the 
matter  . . .  (arising)  out  of  its  guardianship  over  the  Indians  and  out  of  its  right"  to  remove  "unlawful 
obstacles  in  the  fulfilment  of  its  obligation"  under  the  treaties.  Id.  at  194. 

As  in  the  present  situation,  the  Court  in  Minnesota  noted  that  the  Indians  could  not  sue  the 
State  because  of  its  immunity  from  suit,  but  concluded  that  "immunity  from  suit  is  not  based  on  and 
does  not  reflect  an  absence  of  duty."  Id.  at  195.  Even  before  Minnesota  or  Heckman.  the  Court  had 
sustained  the  authority  of  the  United  States  to  sue  to  invalidate  state  taxes  on  Indian  allotments  in 
United  States  v.  Rickert.  188  U.S.  432,  444  (1903)  because  the  "Indians  (are)  still  under  national 
control  and  in  view  of  the  injurious  effect  of  the  assessment  and  taxation  complained  of  upon  the 
plans  of  the  government  with  reference  to  the  Indians." 

To  summarize,  the  cases  are  legion  where  the  United  States  has  brought  suit-  even  against 
states-  to  vindicate  Indian  rights  under  federal  law.  While  most  of  these  cases  involve  property  held 
in  trust  for  the  United  States  for  Indians,  as  the  Court  observed  in  Heckman.  the  "national  interest 


1/  fig.,  the  early  landmark  Indian  water  case.  Winters  v.  United  States.  207  U.S.  564  (1908),  and 
Indian  fishing  cases.  United  States  v.  Winans.  198  U.S.  371  (1905)  and  Alaska  Pacific  Fisheries  v. 
United  States.  248  U.S.  78  (1918). 

2/  E^g.,  the  key  modem  Indian  water  rights  case,  Arizona  v.  California.  373  U.S.  546  (1963),  and 
fishing  cases,  United  States  v.  Washington.  520  F.2d  676  (9th  Cir.  1975),  cert,  denied.  423  U.S. 
1086  (1976);  Washington  v.  Fishing  Vessel  Ass'n.  443  U.S.  658  (1979). 
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is  not  to  be  expressed  in  terms  of  property  ...  or  ...  the  holding  of  a  technical  title  in  trust."-' 
Rather,  the  issue  is  the  vindication  of  federal  rights  specifically  conferred  on  Indian  tribes  by 
Congress  as  part  of  its  constitutional  power  to  protect  a  group  under  its  special  guardianship.  There 
is,  in  this  regard,  no  question  that  Congress  exercises  plenary  power  over  Indian  lands  and  commerce 
with  Indian  tribes,  a  power  that  is  exercised  to  implement  the  special  fiduciary  relationship  of  the 
United  States  towards  tribes.  Rg.,  United  States  v.  Kagama.  118  U.S.  375,  383-384  (1886). 

The  clear  modern  congressional  Indian  policy  has  been  to  further  tribal  self-determination 
and  economic  self-sufficiency.  Eg.,  California  v.  Cabazon  Band.  480  U.S.  202,  219  (1987)  ("self- 
determination  and  economic  development  are  not  within  reach  if  the  Tribes  cannot  raise  revenues 
and  provide  employment  for  their  members");  New  Mexico  v.  Mescalero  Apache  Tribe.  462  U.S. 
324,  335  (1983)  ("Congress'  objective  of  furthering  tribal  self-government .  .  .  includes  Congress' 
overriding  goal  of  encouraging  'tribal  self-sufficiency  and  economic  development'");  White 
Mountain  Apache  Tribe  v.  Bracker.  448  U.S.  136,  143  and  n.  10  (1980)  (describing  "a  number  of 
congressional  enactments  demonstrating  a  firm  federal  policy  of  promoting  tribal  self  sufficiency 
and  economic  development.")  The  IGRA  expressly  enunciates  those  very  purposes;  a  primary  stated 
purpose  of  the  Act  is  "to  provide  a  statutory  basis  for  the  operation  of  gaming  by  Indian  tribes  as  a 
means  of  promoting  tribal  economic  development,  self-sufficiency  and  strong  tribal  governments." 
25  U.S.C.  §2702(1). 

The  tribal-state  compacting  process  in  Section  2710  is  the  centerpiece  for  meeting  these 
congressional  purposes  with  respect  to  Class  III  gaming.  Unless  states  can  be  required  to  negotiate 
compacts  with  tribes  in  good  faith,  this  congressional  plan  to  promote  "tribal  economic  development, 
self-sufficiency  and  strong  tribal  governments"  would  be  thwarted  and  tribes  that  have  established 
or  could  establish  successful  Class  III  gaming  enterprises  "will  be  thrown  back  upon  the  Nation  a 
pauperized  . . .  people."  224  U.S.  at  438.  Tribal  conduct  of  Class  III  gaming  under  the  IGRA  is  thus 
not  a  tribal  right  alone,  but  implementation  of  an  important  federal  interest  which  furnishes  ample 
basis  for  the  United  States  to  bring  suit  against  states  which  refuse  to  negotiate  in  good  faith  with 
tribes  over  Class  III  gaming.  For  these  reasons,  the  Department  of  Justice  can  and  should  bring  suit 
against  states  that  refuse  to  negotiate  in  good  faith  as  the  IGRA  requires. 


2/  Even  if  it  were  so  limited,  the  gaming  authorized  by  the  IGRA  is  to  be  conducted  exclusively  on 
lands  beneficially  owned  by  tribes,  the  title  to  which  is  usually  in  the  United  States. 
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Questions  submitted  by  Senator  Wellstone 


1 )  Do  you  know  how  many  States,  in  which  Class  If  I  gaming  is  otherwise  permitted,  are  Tribes 
denied  the  right  to  engage  in  Class  III  gaming  activities  because  of  the  State  government 's 
refusal  to  negotiate  a  compact? 

Answer:  At  present,  we  understand  that  this  is  the  case  in  Alabama  and  Oklahoma  and  for 
some  tribes  in  Arizona,  California  and  Michigan. 

2)  What  do  you  see  as  the  defects  in  IGRA? 

Answer:  In  general,  IGRA  has  worked  well  when  tribes  and  states  have  sought  to  make  it 
work.  The  problems  have  arisen  when  the  states  have  sought  to  frustrate  and  defeat  its  purposes. 
And  now,  as  a  result  of  the  Seminole  decision,  if  a  state  refuses  to  negotiate,  will  not  negotiate  in 
good  faith,  or  begins  negotiations  and  then  withdraws,  Indian  tribes  have  no  judicial  remedy  under 
federal  law.  This  is,  of  course,  exactly  the  opposite  of  Congress'  intention,  as  the  Court  recognized 
in  Seminole.  Slip  op  at  10-11.  This  is  the  primary  problem  under  IGRA 

In  our  view,  the  Secretary  should  be  given  the  first  opportunity  to  address  this  problem 
through  the  issuance  of  class  III  gaming  procedures.  As  you  know,  the  Interior  Department  has 
requested  that  comments  be  submitted  by  July  1,  1996  on  whether  it  has  this  authority,  and  the 
process  initiated  by  the  Secretary  should  now  go  forward.  If  the  Secretary  decides  not  to  issue  such 
procedures,  or  does  so  and  these  procedures  are  subsequently  invalidated  by  the  courts,  Congress 
should  revisit  the  question  and  restore  Indian  gaming  rights  to  the  control  of  Indian  tribes. 

3)  In  your  view,  are  amendments  to  IGRA  needed  at  this  time  to  address  the  issue  of  States 
which  choose  not  to  negotiate  with  Tribes? 

No,  for  the  reasons  stated  in  the  response  to  question  1  above. 

4)  In  your  view,  are  amendments  to  IGRA  needed  at  this  time  to  clarify  the  authority  of  the 
Secretary  of  the  Interior  to  issue  compacts? 

No,  for  the  reasons  stated  in  the  response  to  question  1  above. 
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Senator  McCain 

May  28,  1996 
Page  1 1 


We  appreciate  the  opportunity  to  respond  to  these  questions,  and  would  be  pleased  to  discuss 
this  matter  further  at  any  time  you  wish. 


Sincerely, 


Douglas  B.  L.  Endreson 


DBLE/slh 
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STATEMENT   OF 

JERRY  C .   STRAUS 
HOBBS,   STRAUS,   DEAN  &  WALKER 

BEFORE   THE 

SENATE   COMMITTEE   ON   INDIAN  AFFAIRS 

MAY  9,   1996 

Chairman  McCain,  Vice  Chairman  Inouye,  and  members  of  the 
Committee,  I  deeply  appreciate  the  opportunity  to  appear  before 
you  this  morning  to  testify  on  the  impact  of  the  recent  Supreme 
Court  decision  in  Seminole  Tribe  v.  Florida.  My  name  is  Jerry  C. 
Straus  of  the  law  firm  of  Hobbs,  Straus,  Dean  &  Walker,  and  my 
testimony  will  deal  with  three. different  situations  faced  by  three 
of  our  tribal  clients.  These  are  the  Seminole  Tribe  of  Florida 
(which  has  tried  to  negotiate  a  compact  with  that  State  since 
January  1991) ;  the  Narragansett  Tribe  of  Rhode  Island  (which 
negotiated  a  compact  with  former  Governor  Sundlun  only  to  have  it 
repudiated  by  his  successor  and  held  invalid  by  the  federal 
district  court  because  it  lacked  approval  of  the  Rhode  Island 
Legislature) ;  and,  the  Menominee  Tribe  of  Wisconsin  (which  has 
operated  under  a  compact  since  1992,  but  could  be  subject  to  an 
expiration  process  in  1999,  at  the  option  of  the  state.) 

While  each  of  these  situations  is  different,  each  of  these 
tribes  has  relied  upon  the  IGRA  remedy  of  a  "good  faith"  lawsuit 
to  vindicate  tribal  rights  under  the  Act.  Now  that  the  Supreme 
Court  has  held  the  IGRA  court  remedy  to  be  unconstitutional,  each 
of  these  tribes  is  looking  to  the  Secretary  of  the  Interior  to 
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provide  the  alternative  remedy  of  Secretarial  Procedures.  Each  of 
these  tribes  is  of  the  view  that,  if  the  "good  faith"  lawsuit  is 
unavailable,  some  alternative  remedy  must  be  provided,  by  the 
Executive  Branch  or  the  Congress  itself,  in  order  to  immunize  the 
IGRA  from  further  constitutional  attack. 

Accordingly,  by  letter  dated  April  9,  1996,  the  Seminole 
Tribe  requested  that  Secretary  Babbitt  issue  Procedures  governing 
the  Class  III  gaming  contemplated  by  the  Tribe.  A  copy  of  that 
submission,  along  with  a  detailed  legal  memorandum  supporting  the 
Secretary's  authority  and  duty  to  proceed,  is  attached  for  the 
Committee's  reference.  (Attachment  A).  Likewise,  on  April  16, 
1996,  the  Narragansett  Tribe  requested  the  issuance  of  such 
procedures  with  respect  to  its  proposed  Class  III  activities  and, 
on  April  22,  1996,  it  submitted  a  formal  petition  detailing  the 
State  of  Rhode  Island's  bad  faith.  Given  its  unique 
circumstances,  the  Tribe  provided  the  Secretary  a  two-page  plan  of 
action  for  resolving  its  dilemma.  (Attachment  B> .  The  Menominee 
Tribe,  whose  compact  is  in  effect  at  least  until  1999,  has  not  yet 
needed  to  request  any  specific  relief  from  the  Secretary. 

The  Seminole  Tribe's  Gaming  History 

Before  turning  to  an  analysis  of  the  impact  of  the  Seminole 
decision,  it  is  useful  to  briefly  recount  the  history  of  the 
struggle  of  the  Seminole  Tribe  in  its  efforts  to  establish  Indian 
gaming  --  a  history  that  parallels  the  history  of  Indian  gaming 
itself.  In  1979,  the  Seminole  Tribe  established  the  first  high 
stakes  Indian  bingo  hall.  Immediately,  local  officials  sought  to 
prevent  the  opening  of  that  facility  by  threatening  arrests  if 
gaming  were  to  begin.  The  Tribe  fought  back,  seeking  declaratory 
and  injunctive  relief  in  federal  court,  asserting  that  Florida 
could  not  assume  regulatory  authority  over  the  tribal  lands  on 
which  bingo  would  be  conducted.   In  Seminole  Tribe  of  Florida  v. 
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Butterworth.  658  F.2d  310,  316  (former  5th  Cir.  1981),  cert . 
denied,  455  U.S.  1020  (1982),  the  Tribe's  gaming  rights  were 
confirmed  when  the  federal  court  concluded: 

[I]t  is  clear  from  the  provisions  of  the  bingo 
statute  in  question  and  the  statutory  scheme  of  the 
Florida  gambling  provisions  considered  as  a  whole 
that  the  playing  of  bingo  and  operation  of  bingo 
halls  is  not  contrary  to  the  public  policy  of  the 
state. 

Thus,  the  Indian  gaming  industry,  as  we  refer  to  it  today,  was 

born. 

A  few  years  later,  in  California  v.  Cabazon  Band  of  Mission 
Indians .  480  U.S.  202  (1987),  the  Supreme  Court  embraced  the 
Butterworth  test  --  whether  a  state's  public  policy  is  not 
contrary  to  gaming  --  as  the  essential  element  in  determining  a 
state's  authority  to  regulate  activities,  particularly  gaming,  on 
Indian  lands.  If  gaming  was  criminally  prohibited,  the  tribe 
could  not  operate  gaming.  If  gaming  was  allowed  but  civilly 
regulated,  the  tribe  could  operate  gaming  and  was  not  required  to 
follow  the  state's  regulations. 

In  the  aftermath  of  Cabazon.  the  states  lobbied  heavily  for 
complete  regulatory  authority  over  Indian  gaming,  and,  in  1988 
despite  vigorous  tribal  opposition,  Congress  passed  the  Indian 
Gaming  Regulatory  Act  (IGRA) ,  giving  the  states  a  partial  victory 
in  their  battle  to  secure  regulatory  power  over  Indian  gaming. 
Specifically,  the  IGRA  prohibited  tribes  from  operating  casino- 
type  or  Class  III  facilities  without  first  securing  a  compact  with 
the  state  regarding  such  gaming.  Thus,  though  states  in  which 
such  activity  was  permissible  were  not  given  veto  power  over  the 
tribes'  rights  to  gaming,  they  had  secured  from  Congress  the  right 
to  involvement  in  the  regulatory  aspects  of  tribal  gaming  through 
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the  compacting  process.  It  is  significant  that  this  power  was  not 
absolute.  Congress,  recognizing  the  superior  bargaining  position 
of  the  states  in  compact  negotiations,  provided  the  tribes  a 
remedy  in  court  --  the  good  faith  lawsuit  --  to  prevent  the  states 
from  acting  unreasonably  and  unlawfully  in  compact  negotiations. 

Following  the  IGRA  requirements,  the  Seminole  Tribe  sought  to 
enter  into  a  compact  with  the  State  of  Florida  in  1991.  In  the 
negotiations  with  the  Tribe  and  to  date,  the  State  of  Florida  has 
continued  to  insist  that  it  does  not  allow  casino  style  gaming. 
To  the  contrary,  the  state  authorizes  the  large  scale  conduct  of 
casino  gambling  on  "cruises  to  nowhere"  that  depart  and  return  to 
Florida  ports  and  operate  essentially  in  the  same  way  as  riverboat 
gambling  cruises  operate,  in  Mississippi,  Louisiana  and  other 
states.  (In  the  recently  concluded  session  of  the  Florida 
Legislature,  the  Legislature,  as  it  had  in  the  past,  declined  to 
prohibit  the  operation  of  such  gambling  activities.)  In  addition, 
the  state  permits  various  card  games  (recently  authorizing  the 
establishment  of  card  rooms  at  parimutuel  facilities) ,  mechanical 
games  of  skill,  and  casino  gambling  by  charities.  Furthermore, 
the  state,  itself,  utilizes  machines  in  its  operation  of  several 
state  lottery  games,  which  would  be  classified  as  slot  machines 
under  state  law  if  in  the  hands  of  a  private  citizen. 

When  negotiations  reached  an  impasse  on  the  question  of  the 
scope  of  gaming  that  the  state  allowed  and  the  Tribe  filed  suit, 
Florida,  rather  than  let  the  federal  courts  decide  the  issues  in 
dispute,  invoked  its  Eleventh  Amendment  right  not  to  be  sued  under 
the  IGRA  scheme  without  its  consent  --  a  defense  that  was  approved 
by  the  Supreme  Court  in  its  recent  decision. 

The  Meaning  of  the  Seminole  Decision 
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With  the  announcement  of  the  Seminole  case,  officials  in  many 
states,  including  Florida,  Rhode  Island,  and  Wisconsin,  have 
declared  victory  in  the  war  against  Indian  gaming.  But  these 
assertions  of  victory  are  premature.  The  Seminole  case  was  only 
one  battle  over  the  tribal  efforts  to  preserve  their  sovereign 
authority  over  their  land  and  people. 

In  light  of  the  states'  rhetoric,  let  us  examine  what  the 
Seminole  decision  did  not  do: 

1.  Seminole  did  not  limit  Indian  tribes'  rights  to  engage 
in  gaming  activities.  In  fact,  it  confirmed  the  tribes'  gaming 
rights,  concluding  that  the  IGRA  gave  to  the  states  powers  which 
they  would  not  otherwise  enjoy  under  the  Constitution.  Seminole, 
slip  Op.  at  13 . 

2.  Seminole  did  not  eliminate  the  states'  responsibilities 
under  the  IGRA.  Seminole  simply  confirmed  that  the  states, 
without  their  consent,  cannot  be  compelled  to  face  a  federal  suit 
under  the  IGRA  for  failing  to  negotiate  a  compact  in  good  faith. 
If  the  states  want  to  exercise  regulatory  authority  over  Indian 
gaming,  they  must  still  negotiate  a  compact  in  good  faith  and  may 
not,  by  refusing  to  do  so,  lawfully  prevent  the  tribes  from 
engaging  in  Class  III  gaming. 

3  .  Seminole  did  not  leave  tribes  without  a  remedy  under  the 
IGRA.  The  Eleventh  Circuit's  decision,  left  undisturbed  by  the 
Supreme  Court,  makes  clear  that  the  IGRA  remains  operational, 
despite  Florida's  refusal  to  participate.  11  F.3d  1016  (11th  Cir. 
1994)  .  The  Court  of  Appeals  opined  that  where  a  state  asserts  its 
immunity  from  suit,  the  offending  portion  of  the  Act  can  be 
severed  and  the  tribe  allowed  to  proceed  directly  to  the  Secretary 
for  the  issuance  of  Procedures  to  regulate  Class  III  gaming  on 
tribal  lands.   In  short,  where  a  state  raises  its  immunity  as  a 
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defense  to  a  tribe's  suit  for  refusing  to  negotiate,  the  Court  of 
Appeals  held  that  the  alternate  remedy  of  secretarial  gaming 
procedures  comes  into  effect.  It  is  significant  that  the  Supreme 
Court  denied  review  of  Alabama's  petition  and  Florida's  cross- 
petition  seeking  to  overturn  that  determination. 

4 .  Seminole  did  not  determine  that  state  gaming  laws  are  to 
be  directly  applied  to  the  tribes.  In  fact,  in  reconfirming  the 
Cabazon  decision,  Seminole  made  it  plain  that  the  effect  of  a 
state's  refusal  to  participate  in  the  compacting  process  --  the 
only  means  whereby  the  state  can  directly  enforce  its  gaming  laws 
or  regulations  against  the  tribe  --  is  that  the  tribe  is  free  from 
state  regulation  over  its  gaming  activities.  (Of  course,  in 
adopting  "procedures"  the  Secretary  may  make  some  elements  of 
state  law  applicable  to  the  tribe  as  a  matter  of  federal  law  and, 
with  the  consent  of  the  state,  even  provide  a  limited  role  for  the 
state  in  the  regulatory  process.) 

Seminole  simply  determined  that  the  remedy  of  federal  court 
action  made  available  to  the  tribes  under  the  IGRA  is  not 
available  to  them  without  the  consent  of  the  particular  state 
sued.  Accordingly,  the  IGRA's  federal  lawsuit  and  mediation 
provisions  are  fully  operational  when  a  state  consents  to  suit, 
but  become  inoperative  when  a  state  asserts  its  immunity.  At  that 
point,  it  becomes  the  Secretary  of  the  Interior's  duty  to  enforce 
the  tribe's  remaining  remedy,  i.e.,  to  promulgate  gaming 
Procedures  at  the  tribe ' s  request . 
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Impact  on  Compact  Negotiations 

Since  Seminole .  the  states  have  made  their  positions 
regarding  future  compact  negotiations  completely  clear.  For  the 
Committee's  reference  we  attach  a  sampling  of  the  reactions  of 
officials  in  Florida,  Rhode  Island,  and  Wisconsin.  (Attachment 
C)  . 

Nevertheless,  the  exact  impact  of  Seminole  on  the  negotiation 
of  Class  III  gaming  compacts  is  unclear.  Obviously,  with  regard 
to  the  Seminole  Tribe,  the  possibility  of  further  negotiations  are 
problematic.  The  Tribe  has  sought  a  compact  for  several  years  and 
the  State  of  Florida  has  maintained  a  hard  line,  relying  on  its 
immunity  from  suit  to  avoid  the  consequences  of  its  failure  to 
negotiate  in  good  faith.  Thus,  as  the  Eleventh  Circuit  concluded, 
it  appears  that  the  Seminole  Tribe's  only  remaining  avenue  under 
existing  law  is  the  alternative  remedy  of  Secretarial  Procedures. 

The  Narragansett  Tribe  finds  itself  in  a  slightly  different, 
but  equally  problematic,  predicament.  In  July  1992,  the 
Narragansett  Tribe  asked  the  Governor  of  the  State  of  Rhode 
Island,  Governor  Sundlun,  to  negotiate  a  Class  III  compact.  The 
Governor  responded  by  suing  the  Tribe  for  a  ruling  that  the  Tribe 
was  not  entitled  to  operate  gaming  under  the  Indian  Gaming 
Regulatory  Act  at  all.  In  March  1994,  the  Federal  Court  of 
Appeals  held  that  the  Tribe  was  entitled  to  operate  gaming  the 
same  as  any  other  Indian  tribe,  and  ordered  the  Governor  to 
negotiate  a  compact.  In  July  and  August  1994,  Governor  Sundlun 
did  so,  and  a  compact  was  signed  on  August  29,  1994.  In  December 
of  that  year,  the  Secretary  approved  the  compact. 

In  November  1994,  however,  a  new  Governor  was  elected, 
Governor  Almond.  He  sued  for  a  ruling  that  the  Sundlun  compact 
was  not  valid  without  the  approval  of  the  Legislature,  but  in  the 
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meantime  refused  to  submit  the  Sundlun  compact  to  the  Legislature, 
or  even  to  renegotiate  it.  At  first  he  said  he  would  renegotiate 
after  the  court  made  a  final  ruling  on  his  lawsuit,  but  after  the 
Seminole  case  was  decided,  he  switched  to  the  position  that  he 
need  not  negotiate  at  all,  even  though  the  Tribe  has  offered  to 
address  all  of  his  known  reasoned  objections.  The  Tribe  is 
completely  stalemated  and  has  no  remedy  unless  the  Secretary 
adopts  Class  III  Procedures,  or  Congress  changes  the  law. 

In  Rhode  Island,  as  in  Florida,  it  is  not  as  if  the  State  has 
a  policy  against  gambling.  The  State  permits,  promotes,  and 
profits  from  a  wide  variety  of  State-run  and  privately  operated 
gambling  offered  to  the  public.  The  State,  itself,  operates  a 
lottery  in  various  forms,  including  video  keno,  video  poker,  and 
video  blackjack.  Further,  there  are  two  private  facilities  in 
Rhode  Island  that  are  virtual  casinos  already,  offering  various 
State  video  lottery  machines,  as  well  as  privately  controlled  dog 
racing  and  jai  alai . 

More  importantly,  however,  there  is  no  dispute  between  the 
Narragansett  Tribe  and  the  State  of  Rhode  Island  over  the  scope  of 
gaming  permitted  within  the  State.  The  Tribe  seeks  only  to 
operate  those  games  previously  delineated  by  the  Governor  as 
expressly  permitted  and  in  operation  pursuant  to  current  Rhode 
Island  law. 

The  problems  facing  the  Menominee  Tribe  of  Wisconsin  and 
other  Wisconsin  Tribes  are  less  immediate  but  potentially  as 
serious  as  those  facing  tribes  in  other  states.  The  Menominee 
Compact,  which  was  signed  in  1992,  has  a  seven  year  term.  (See 
Attachment  D)  .  It  will  be  automatically  extended  for  five  years 
unless  the  state  triggers  an  expiration  process  no  later  than  six 
months  prior  to  its  expiration  date  in  1999  by  issuing  a  notice  of 
nonrenewal.   (Ten  other  tribal  compacts  with  Wisconsin  tribes  have 
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identical  provisions,  with  potential  expiration  dates  in  1998  and 
1999.)  The  Compact  then  provides  that  the  parties  will  proceed  to 
"good  faith"  negotiations,  and  if  negotiations  fail,  the  Tribe  is 
given  the  option  to  file  a  "good  faith"  lawsuit  in  the  federal 
district  court.  If  that  occurs,  the  existing  compact  will  remain 
in  effect  until  the  "procedures"  set  forth  in  the  Act  are 
"exhausted.  " 

Governor  Thompson  and  Attorney  General  Doyle  of  Wisconsin 
have  indicated  in  newspaper  interviews  that  state  authorities  view 
the  Seminole  decision  as  greatly  strengthening  the  state's 
position  in  the  potential  negotiations  ahead  --  a  view  that  is 
inconsistent  with  the  specific  remedies  agreed  to  in  the  Compact 
and  assumes  that  the  tribes  are  left  with  no  effective  remedy 
because  of  the  Supreme  Court's  ruling.  And,  the  Governor  has 
already  made  it  clear  that  he  intends  to  demand  that  a  significant 
share  of  gaming  revenues  be  paid  over  to  the  State  as  the  price  of 
compact  renewal,  along  with  resolution  of  other-  disputes  between 
the  various  tribes  and  the  State.  While  we  are  of  the  opinion 
that  the  Wisconsin  Tribes  clearly  will  have  the  right  to  pursue 
litigation  against  the  State  if  negotiations  fail,  it  appears  that 
a  battle  on  this  point  lies  ahead.  It  seems  to  us  that  if  the 
Secretary  goes  forward  with  Procedures,  this  would  remove  much,  if 
not  all,  of  the  incentive  for  the  State  of  Wisconsin  to  renege  on 
the  procedure  as  agreed  to  when  negotiating  the  Wisconsin 
Compacts . 

Despite  the  states'  current  posturing,  it  may  be  that  many 
states  will  ultimately  be  willing  to  reach  gaming  compacts  with 
respective  tribes,  once  they  fully  appreciate  that,  by  asserting 
their  immunity,  they  are  taking  themselves  totally  out  of  the  very 
process  that  they  want  so  keenly  to  control.  Simply  put,  if 
states  refuse  to  involve  themselves  in  the  compacting  process, 
tribes  will  conduct  such  gaming  under  the  regulatory  oversight  of 
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Secretarial  Procedures.  Some  states,  we  believe,  will  opt  for 
voluntarily  compacting  with  the  tribes  to  secure  some  state 
regulation,  rather  than  leaving  regulation  completely  to  tribal 
and  federal  authorities.  The  closer  the  Secretary  gets  to 
implementing  Procedures,  we  believe,  the  more  likely  it  will  be 
that  various  states  will  show  an  interest  in  negotiating  compacts 
with  the  tribes. 

Secretary  Babbitt's  Proposed  Notice  Regarding  Procedures 

Our  tribal  clients  are  heartened  that  the  Secretary  has 
issued  notice  that  he  is  considering  implementing  Class  III 
Procedures  for  tribes  which  find  themselves  stalemated  by 
uncooperative  states.  The  Secretary  is  apparently  proceeding 
cautiously  by  issuing  notice  and  seeking  comments  on  whether  he 
should  proceed  with  formal  rule-making  regarding  gaming 
Procedures.  It  is  our  understanding  that  this  initial  notice  is 
intended  to  give  all  sides  the  chance  to  express  their  views 
before  the  Secretary  to  determine  whether  or  not  he  has  authority 
to  issue  Procedures  as  the  Eleventh  Circuit  directed.  As  set 
forth  in  detail  in  the  Seminole  Tribe's  request  for  Procedures 
(Attachment  A),  the  Secretary's  statutory  duty  pursuant  to  the 
IGRA,  as  confirmed  by  the  Eleventh  Circuit,  and  his  responsibility 
to  protect  the  tribes'  trust  resources,  require  that  he  issue 
Procedures,  and  to  this  end  it  is  appropriate  that  he  undertake 
this  rule-making  process. 

For  several  years  now,  by  their  own  intentional  acts,  Florida 
and  Rhode  Island  have  prevented  the  Seminole  and  Narragansett 
Tribes,  respectively,  from  engaging  in  an  activity  that  each  has  a 
right  to  conduct  under  federal  statutory  and  Supreme  Court  law. 
With  its  compact  to  expire  in  a  few  short  years,  the  Menominee 
Tribe  will  soon  have  to  attempt  to  negotiate  a  new  compact  with 
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the  State  of  Wisconsin,  which  has  already  postured  about  the 
powerful  bargaining  position  bestowed  by  the  Seminole  case. 

Should  the  Secretary  not  fulfill  his  obligation  to  adopt 
Procedures  for  the  Seminole  and  similarly-situated  tribes,  these 
tribes  will  be  without  a  remedy  to  secure  the  exercise  of  their 
federal  rights  under  the  IGRA.  As  a  result,  the  Class  III 
provisions  of  the  IGRA  will  fail,  returning  tribal  gaming  to  the 
unregulated  environment  of  Cabazon  and  to  chaos.  This  is  not  idle 
speculation.  For  instance,  in  Confederated  Tribes  of  the  Colville 
Reservation  v.  Washington.  No.  CS-92-0426-WFN,  Slip  Op.  at  4-5 
(E.D.  Wash.  June  3,  1993),  upon  determining  that  the  State  of 
Washington  was  immune  from  suit  under  the  IGRA  by  virtue  of  the 
Eleventh  Amendment,  and  that  state  officials  could  not  be 
compelled  to  act  because  of  the  Tenth  Amendment,  the  Court 
concluded  that  the  Tribe  was  without  a  remedy  and,  therefore,  the 
Class  III  provisions  of  the  IGRA  should  be  severed  in  their 
entirety  as  unconstitutional.  Undoubtedly,  if  the  Class  III 
provisions  were  completely  inoperative,  the  effect  on  tribes  and 
states  would  be  profound. 

A  return  to  Cabazon  may  mean,  for  instance,  that  a  tribe  yet 
to  reach  a  compact  with  a  state  and,  thus,  currently  unable  to 
conduct  Class  III  activity,  can  immediately  engage  itself  in  full- 
fledged  casino  gaming  because  its  surrounding  state  regulates, 
rather  than  prohibits,  gaming  in  general.  On  the  other  hand,  a 
tribe  operating  gaming  under  a  compact  may  find  the  validity  of 
the  compact  immediately  in  dispute  and  its  officials  facing 
criminal  charges  for  unlawful  gaming.  Inevitably,  tribes  and 
states  will  disagree  on  these  issues,  resulting  in  alleged  illegal 
gaming  operations  in  some  instances  and  attempted  prosecutions  in 
others.  Not  exempt  from  the  uncertainties  will  be  many  non-Indian 
communities  surrounding  tribes.   Vast  amounts  of  potential  state 
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and   local   revenue   may   evaporate,   as   will   businesses   and 
employment . 

Indian  tribes  have  borrowed  enormous  sums  in  capital  and  paid 
tremendous  legal  fees  to  engage  in  and  protect  an  activity  that 
Congress  and  the  Supreme  Court  of  the  United  States  have 
authorized  and  confirmed  as  proper.  The  tribes  use  gaming  revenue 
to  reduce  tribal  unemployment,  subsidize  woeful  federal  funding, 
build  housing  for  their  members,  provide  meals  and  other  necessary 
services  to  the  elderly,  supply  emergency  fire  and  safety 
services,  bolster  law  enforcement  efforts,  and  many  other  programs 
originally  secured  by  treaty. 

Those  such  as  the  Menominee  Tribe,  who  have  engaged  in  Class 
III  gaming  to  provide  necessary  services  to  their  members,  wish  to 
avoid  the  uncertainty  that  will  result  if  the  Secretary  refuses  to 
provide  them  an  alternative  to  the  IGRA's  compact  requirements. 
Indeed,  those  such  as  the  Seminole  and  Narragansett  Tribes,  who 
have  fought  vigorously  to  preserve  the  gaming  rights  that  are 
rightfully  theirs  so  that  they  may  provide  for  their  members' 
needs,  do  not  wish  to  litigate  for  many  more  years  on  these  issues 
in  a  climate  of  uncertainty.  We  are  equally  confident  that  non- 
Indians,  who  have  benefitted  enormously  from  Indian  gaming,  do  not 
wish  to  see  their  businesses  and  livelihoods  jeopardized  by  the 
problems  associated  with  an  inoperative  Indian  gaming  statute. 

Accordingly,  unless  the  Secretary  will  adopt  Secretarial 
Procedures,  a  congressional  "fix"  is  the  only  alternative.  The 
correction  may  be  as  simple  as  amending  the  IGRA  to  make  state 
participation  wholly  voluntary  from  the  outset.  It  may  be  as 
complex  as  creating  a  whole  new  statutory  mechanism  to  govern 
Indian  gaming.  Regardless,  should  congressional  action  become 
necessary,  careful  exploration  of  all  of  the  issues  will  be  in 
order,  whatever  the  proposed  solution,  and  that  will  involve  a 
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great  deal  of  effort,  money,  and  delay.  We  believe  that  the 
proper  approach  to  avoiding  this  dilemma  is  to  ensure  that  the 
Secretary  fulfills  his  obligations  under  the  IGRA  by  issuing 
Procedures  for  Class  III  gaming. 

Conclusion 

We  strongly  urge  the  Committee  to  reject  the  rhetoric  of  the 
states  regarding  the  Seminole  decision  and,  consistent  with 
Seminole,  support  Secretary  Babbitt's  initiative  to  give  formal 
and  careful  review  of  his  authority  to  issue  Class  III  gaming 
Procedures  for  the  Seminole  Tribe  of  Florida  and  similarly 
situated  tribes.  If  that  initiative  fails,  for  any  reason,  we 
respectfully  request  that  the  Committee  move  forward  in  the  next 
Congress  to  develop  a  constitutionally  effective  remedy  for  tribes 
that  will  protect  tribal  rights  confirmed  under  the  IGRA  in  the 
face  of  state  intransigence. 

Attachments 
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MEMORANDUM 


TO:       'Secretary  of  the  Interior  Bruce  Babbitt 

FROM:    '^Seminole, Tribe  of  Florida 

RE:  -;~Class  .'Ii-I  Gaming  Under  IGRA  --  Secretary's  Duty  to 
vPrescr'i'lSe  Procedures  when  State  Refuses  Good  Faith 
Negotiations  and  Interposes  11th  Amendment  Defense 


For  more  than  five  years,  the  Seminole  Tribe  of  Florida  has 
attempted  to  negotiate  and  complete  a  compact  with  the  State  of 
Florida  under  which  it  could  conduct  Class  III  gaming,; authorized 
by  the  Injiian  Gaming  Regulatory  Act  (IGRA) .  These  .efforts  have 
been  totally  unproductive,  as  .has  the  lawsuit  brought//; pursuant  to 
IGRA  to  eifforce.'.the*  State's  obligation  to  negotiate  such  a  compact 
th,.?  As  a  result  of  the  State's  assertion  of  11th 
LUiita:^,*  the  federals  courts  are;  incapable  spf  providing 
cdnffempflated  by  IGRA.    Seminole  Tribe^  of  Florida 

i|Na-§ H6  S.Ct.  1114  (1996).   Instead,  in  these 

,rW'=^ust  be  guided  by  the  instructions  of  the  United 

;t  of'SAtoeals  for  the  Eleventh  Circuit  that  were  left 

Su^reirfe  Court.   As  the  Eleventh  Circuit  instructed, 

remea^  under  IGRA  is  to  now  seek  "procedures"  for  the 

ClasS^I^il  gaming  directly  from  the  Secretary  of  the 

Thiag*fotemorandum,  which  supplements  and  revises  a 

ied  to  the  Secretary  on  April  15,  1994,  discusses 


memorandum  furnis 
the  Secretary's  authority  and  obligations  under. IGRA  to  prescribe 
procedures  under  wllich  the  Tribe  may  conduct  Class  III  gaming  on 
its  tribal  lands. 


in  goodJ 

Amendme: 

the  re 

v.  Florg 

circumstS 

States 

intact 

the  Trib< 

conduct 

Interior 


"BUT  I  HAVE  PROMISES  TO  KEEP  &  MILES  TO  GO  BEFORE  I  SLEEP' 
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We  note  at  the  outset  that  the  proposal  for  Secretarial 
"procedures"  is  not  new  and  has  been  previously  addressed  in  a 
Memorandum  by  the  Interior  Solicitor's  office  in  response  to  a 
1992  request  by  the  Ponca  Tribe  of  Oklahoma  that  the  Secretary 
issue  procedures  to  govern  gaming.  This  occurred  when  the  State 
of  Oklahoma  refused  to  participate  in  the  IGRA  process, 
successfully  invoking  10th  and  11th  Amendments  defenses  to  a 
compact  suit.  The  Solicitor's  Memorandum  concluded  that  such 
action  by  the  Secretary  would  be  warranted,  but  not  until  the  law 
was  more  settled  and  it  became  clear  what  parts  of  IGRA  are 
unconstitutional,  and  what  parts  remain  viable.  Memorandum  from 
Associate  Solicitor  regarding  Ponca  Procedures,  January  6,  1993, 
attached.  In  light  of  the  Supreme  Court's  decision  in  Seminole . 
that  time  is  now  upon  us. 

We  are  aware  of  National  Indian  Gaming  Association  Chairman 
Rick  Hill's  letter  to  the  Secretary  of  April  2,  1996, 
communicating  the  request  of  the  NIGA/NCAI  Task  Force  that  he  move 
quickly  to  establish  an  alternative  remedy  for  tribes  faced  with 
state  assertions  of  11th  Amendment  immunity.  We  want  the 
Secretary  to  know  that  our  Tribe  fully  agrees  with  the  points  and 
proposals  made  in  that  letter. 

Part  I  of  this  memorandum  briefly  summarizes  the  procedural 
history  of  the  Tribe's  efforts  to  negotiate  a  compact.  Part  II 
sets  forth  the  basis  for  the  Tribe's  position  that  the  Secretary 
now  has  both  the  authority  and  the  responsibility  to  prescribe 
procedures  for  Class  III  gaming  on  Seminole  tribal  lands. 
Finally,  Part  III  suggests  how  the  Secretary  might  best  implement 
such  procedures  and  regulatory  oversight  in  an  unburdensome 
manner,  both  fiscally  and  administratively. 


THE  PROCEDURAL  HISTORY 


On  January  29,  1991,  the  Tribe  formally  requested  the  State 
to  enter  into  negotiations  for  a  compact  for  Class  III  gaming  on 
tribal  lands.  Although  the  State  met  and  corresponded  with  the 
Tribe  concerning  a  compact,  it  became  clear  that  the  State  was,  at 
the  very  least,  dragging  its  feet  without  any  real  intention  to 
consummate  a  satisfactory  compact.  Accordingly,  on  September  19, 
1991,  more  than  180  days  after  the  formal  compact  request,  the 
Tribe  filed  suit  in  the  United  States  District  Court  for  the 
Southern  District  of  Florida  in  accordance  with  25  U.S.C. 
§  2710(d)(7)(B)1  alleging  that  the  State  had  not  negotiated  in  good 
faith. 


All  statutory  references  in  this  memorandum  are  to  provisions  of  Title  25 
of  the  United  States  Code,  unless  otherwise  indicated. 
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On  June  18,  1992,  the  District  Court  denied  Florida's  motion 
to  dismiss  on  11th  Amendment  grounds,  concluding  that  Congress  had 
the  power  under  the  Indian  Commerce  Clause  to  abrogate  the  State ' s 
11th  Amendment  immunity,  and  had  in  fact  abrogated  such  immunity 
in  enacting  IGRA.  Seminole  Tribe  of  Florida  v.  State  of  Florida. 
801  F.  Supp.  655  (S.D.  Fla,  1992) . 

On  January  18,  1994,  the  U.S.  Court  of  Appeals  for  the 
Eleventh  Circuit  reversed  the  District  Court's  decision  (Seminole 
Tribe  of  Florida  v.  State  of  Florida,  11  F.3d  1016  (11th  Cir. 
1994)),  holding  that  Congress  lacked  the  power  to  abrogate  the 
State's  11th  Amendment  immunity  under  the  Indian  Commerce  Clause. 
In  Part  V  of  its  opinion  (at  1029),  the  court  noted  that,  as  a 
result  of  its  holding  on  the  11th  Amendment,  the  procedures  for 
involving  the  federal  courts  in  the  compact  process  found  in 
Sections  2710 (d) (7) (A) (i)  and  (B) (i) (vi)  "necessarily  fail"  unless 
the  State  consents  to  suit.  It  held,  however,  that  all  other 
provisions  of  IGRA  remain  in  effect  because  of  IGRA's  explicit 
severability  clause  (Sec.  2721),  and  went  on  to  discuss  the  remedy 
"left  for  an  Indian  tribe  faced  with  a  state  that  not  only  will 
not  negotiate  in  good  faith,  but  also  will  not  consent  to  suit." 
The  court  said  "the  answer,  gleaned  from  the  statute,  is  simple," 
and  is  found  in  Section  2710 (d) (7) (B) (vii) .  The  Tribe's  recourse 
is  to  notify  the  Secretary  of  the  Interior  of  the  failure  to 
negotiate  a  compact  and  the  assertion  of  11th  Amendment  immunity, 
whereupon  the  Secretary  "may  prescribe  regulations  governing  Class 
III  gaming  on  the  Tribe's  land."  (The  statute  actually  says 
"  shall  prescribe,"  and  therein  lies  the  Secretary's  duty.) 

On  February  4,  1994,  Florida  filed  a  petition  with  the  Court 
of  Appeals  for  Rehearing,  seeking  withdrawal  by  the  Court  of  Part 
V  of  its  opinion.  That  petition  was  denied  on  April  6,  1994.  At 
that  time  we  viewed  the  matter  as  ripe  for  the  Secretarial  action 
and  on  April  15,  1994,  submitted  a  detailed  legal  memorandum 
outlining  the  Secretary's  duty  to  prescribe  class  III  "procedures" 
for  a  tribe  when  a  state  asserts  its  11th  Amendment  immunity.  On 
April  20,  1994,  White  House  Advisor  Donsia  Strong  announced  that 
the  Administration  would  issue  such  procedures  for  tribes  located 
in  the  Eleventh  Circuit.  Thereafter,  on  April  25,  1994,  we 
renewed  our  request  to  meet  with  the  Secretary  regarding 
procedures  and,  a  day  later,  submitted  a  memorandum  to  the 
Solicitor's  Office  in  the  Department  of  Interior  with  respect  to 
the  scope  of  games  available  to  Florida  tribes  under  IGRA. 

Over  the  course  of  the  next  few  months.  Administration 
officials  were  unable  to  advise  the  Tribe  on  when  the  Secretary 
would  act  on  its  request  for  procedures.  As  a  result,  the 
Seminole  Tribe  had  no  option  but  to  preserve  its  rights  to 
challenge  the  Eleventh  Circuit's  decision  by  filing  a  petition  for 
certiorari  with  the  Supreme  Court.  The  Supreme  Court  granted 
certiorari  and  on  March  27,  1996,  affirmed  the  decision  of  the 
Court  of  Appeals  that  the  State  of  Florida  was  immune  from  suit 
pursuant  to  the  11th  Amendment.   Seminole,  supra.  116  S.Ct.  1114. 
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In  its  affirmance,  the  Supreme  Court  chose  to  express  no  opinion 
on  the  Eleventh  Circuit's  severability  analysis,  thereby  leaving 
it  undisturbed.   See  Slip  Op.  at  31,  n.18. 


II.  THE  SECRETARY  HAS  THE  AUTHORITY  AND  RESPONSIBILITY 
TO  PRESCRIBE  REGULATIONS  AUTHORIZING  AND  GOVERNING 
CLASS  III  GAMING  ON  SEMINOLE  TRIBAL  LANDS. 

This  part  summarizes  the  statutory  bases  for  the  Secretary  of 
the  Interior's  responsibility  to  facilitate  Class  III  gaming  on 
Seminole  tribal  lands  by  prescribing  regulations  governing  such 
gaming . 

A.  Under  California  v.  Cabazon  Band  of  Mission  Indians.  480 
U.S.  202  (1987),  tribes  were  free,  without  interference  from  the 
states,  to  conduct  gaming  activities  on  their  tribal  lands  unless 
the  state  criminally  prohibited  the  form  of  gaming  involved.  A 
principal  purpose  of  the  IGRA  was  to  facilitate  on-reservation 
gaming  to  stimulate  the  economic  development  of  tribes,  while  at 
the  same  time  provide  a  limited  role  for  state  regulation  of  Class 
III  gaming.  It  is  significant  that  in  its  recent  decision  the 
Supreme  Court  reaffirmed  the  validity  of  the  Cabazon  case.  (Slip 
op.  at  13) . 

B.  The  IGRA  reflects  and  respects  the  fact  that  Indian 
tribes  have  always  been  adamantly  opposed  to  any  state  regulation 
of  activities  on  their  tribal  lands.  In  the  Cabazon  case,  the 
Supreme  Court  essentially  approved  the  tribal  view  that  regulation 
of  gaming  on  tribal  lands  was  not  a  matter  for  the  exercise  of 
state  civil/regulatory  jurisdiction.  480  U.S.  at  207-14.  The 
Senate  Committee  Report,  S.  Rep.  100-446,  explains  that  the 
Tribal-State  compact  device  was  adopted  in  IGRA  as  a  compromise  of 
this  jurisdictional  dispute.  Both  the  tribes  and  the  states  were 
given  a  quid  pro  quo  for  voluntarily  entering  into  a  compact. 
Section  2710(d)(1)(C)  states  that  Class  III  gaming  on  Indian  lands 
will  be  lawful  only  if  conducted  in  accordance  with  a  Tribal-State 
compact,  thereby  providing  an  incentive  for  a  tribe  to  submit  to 
some  state  regulatory  role  in  order  to  have  the  potential  profits 
flowing  from  Class  III  gaming. 

States  were  not  required,  but  were  given  an  opportunity  to 
play  a  role  in  regulating  Indian  Class  III  gaming,  as  well  as  to 
possibly  obtain  tribal  concessions  on  jurisdiction.  The  corollary 
of  the  states'  opportunity  is  that,  if  the  state  does  not 
participate  in  the  statutory  procedures,  then  it  has  no  authority 
over  class  III  gaming.  In  that  event,  such  authority  resides  with 
the  Secretary  of  the  Interior.  See  e.g. .  Ponca  Tribe  of  Oklahoma 
v.  State  of  Oklahoma.  37  F.3d  1422,  1435-36  (10th  Cir.  1994)  (IGRA 
contemplates  that  states  and  tribes .may  not  reach  agreement,  at 
which  point  "the  Secretary  of  the  Interior  takes  over";  thus,  a 
state's   refusal   to  consent   to  a  compact   "merely  triggers 
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permissible  federal  action"),  petition  for  cert.  filpri,  63 
U.S.C.    3477     (Dec.    9,     1994)  (No.    94-1029). 

C.  Congress     recognized     that     the     IGRA    compacting     process 

creates  the  possibility  that  a  state  might  exploit  it  to  frustrate 
a  tribe's  Class  III  aspirations  by  refusing  to  negotiate,  by 
taking  an  unacceptably  (to  the  tribe)  hard  line  in  negotiation,  or 
by  otherwise  failing  to  negotiate  in  good  faith.  See  Ponca : 
Kickapoo  Tribe  of  Indians  v.  Babbitt.  43  F.3d  1491,  1499  (D.C. 
Cir.  1995)  (Congress  anticipated  the  states'  immunity  defense  by 
providing  "a  mechanism  in  the  Gaming  Act  by  which  Indian  tribes 
can  challenge  recalcitrant  conduct  on  the  part  of  the  states  and 
obtain  Class  III  gaming  rights").  IGRA,  therefore,  contains 
provisions  to  protect  against  such  tactics,  principally  Section 
2710(d)(7),  which  confers  jurisdiction  on  the  U.S.  District  Court, 
to  which  the  tribe  has  recourse  if  a  compact  is  not  entered  into 
within  180  days  after  the  request  to  negotiate  is  sent  to  the 
state,  and  the  tribe  alleges  refusal  to  negotiate  in  good  faith.2 
Section  2710(d)(7)(B)  imposes  the  burden  of  proof  on  the  state  to 
prove  that  it  has  negotiated  in  good  faith.  If  the  court  finds 
that  the  state  has  not  negotiated  in  good  faith,  it  must  issue  an 
order  that  a  compact  be  concluded  within  60  days.  If  a  compact  is 
still  not  concluded  within  this  time,  the  court  appoints  a 
mediator  to  choose  between  proposed  compacts  submitted  by  the 
tribe  and  the  state.  If  the  state  does  not  accept  that  compact 
within  60  days,  the  mediator  must  refer  the  matter  to  the 
Secretary  who  shall  then  prescribe  regulations  for  Class  III 
gaming  on  tribal  lands.3  This  process  was  followed  in  Yavapai  - 
Prescott     Indian    Tribe     v.     Arizona.     796     F.     Supp.     1292     (D.     Ariz. 


-  Clearly,  in  light  of  Seminole,  a  suing  tribe  must  now  also  obtain  a  state's 
consent  to  suit  before  proceeding  under  this  scheme.  Nevertheless,  the 
Supreme  Court's  decision  in  no  way  diminishes  the  fact  that  Congress  made 
conscious,  though  unconstitutional,  efforts  to  prevent  the  various  states  from 
manipulating   IGRA's  negotiating  provisions   to   the   tribes'    detriment. 

3  Although,  as  noted  above,  the  11th  Amendment  failure  of  jurisdiction 
eliminates  the  mediator  and  his  function  from  the  process,  there  is  no 
inconsistency  with  the  Congressional  purpose  in  having  the  tribe  refer  the 
matter  to  the  Secretary.  Nor  is  there  any  fatally  substantial  loss  in  the 
Secretary  not  having  available  a  mediator's  recommended  compact  to  take  into 
consideration  in  preparing  the  procedures. 

If  the  state  has  flatly  refused  to  participate,  then  the  process  can 
produce  only  one  compact  --  the  tribe's.  In  that  case,  because  the  mediator 
can  only  present  to  the  Secretary  the  tribe's  proposed  compact,  the  mediator's 
presence  would  be  superfluous.  Once  the  state  has  chosen  to  block  the  IGRA 
process,  including  the  refusal  to  submit  to  judicial  review,  then  severance  of 
the  application  of  those  proceedings  necessarily  includes  the  severance  of  the 
mediation  process,  which  is  meaningless  unless  both  parties  are  present.  (See 
discussion    infra   at   7-10) . 
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1992),  in  which  the  court-appointed  mediator  chose  the  tribally- 
submitted  compact  over  that  proposed  by  the  state.  The  court  had 
warned : 

If  the  State  declines  to  accept  the  compact  chosen 
by  the  mediator,  that  is  the  end  of  the  matter  insofar 
as  state  participation  is  concerned.  The  Tribe  can  then 
conduct  class  III  gaming  upon  action  by  the  Secretary, 
but   only  under   tribal   and   federal   regulation. 

796    F.    Supp.    at    1297. 

D.  The  process  thus  spelled  out  in  IGRA  was  intended  by 
Congress  to  provide  virtual  assurance  that  a  state  will  not  be 
able  to  use  the  compact  process  to  prohibit  Class  III  gaming  on 
tribal  lands  except  for  clearly  demonstrable  good  cause.  In  this 
connection,  it  should  be  noted  that,  despite  the  Section 
2710(d) (1) (C)  pronouncement  that  Class  III  gaming  on  Indian  lands 
is  lawful  only  if  conducted  in  conformance  with  a  compact,  Section 
2710(d)  (7)  (B)  (vii)  provides  an  alternative  basis  for  authorizing 
such  gaming  if  the  state  refuses  to  negotiate  in  good  faith  -- 
namely,  regulations  prescribed  by  the  Secretary.  Congress 
anticipated  the  possibility  that  a  state  might  not  participate  in 
the  process  --  and  provided  that  such  failure  of  state 
participation  transfers  responsibility  to  the  Secretary.  See 
supra   Ponca,    Kickapoo. 

E.  The  language  of  Section  2710 (d) (7 ) (B) (vii )  raises  a 
question  whether  the  Secretary  may  act  where  there  is  no  mediator. 
The  Court  of  Appeals'  opinion  does  not  specifically  address  the 
fact  that  the  statute  at  Section  2710 (d) (7) (B)  (vii)  contemplates  a 
role  for  the  court-appointed  mediator  and  his  recommended  compact . 
If  the  literal  statutory  language  is  strictly  applied,  IGRA  can  be 
viewed  as  authorizing  the  Secretary  to  act  only  when  informed  by 
the  mediator  that  a  compact  cannot  be  negotiated,  and  then  only 
with   the  benefit   of   the  compact   recommended  by  the  mediator.4 


4  In  Spokane  Tribe  of  Indians  v.  State  of  Washington.  28  F.3d  991,  997  (9th 
Cir.  1994),  petition  for  cert,  filed.  63  USLW  3161  (Aug.  29,  1994)  (No.  94- 
357),  the  Ninth  Circuit  agreed  with  this  literal  interpretation,  stating  in 
dicta  its  belief  that  the  Secretary's  only  role  is  one  of  last  resort  and  that 
"[t)he  Eleventh  Circuit's  solution  would  turn  the  Secretary  of  Interior  into  a 
federal  czar,  contrary  to  the  congressional  aim  of  state  participation." 
Obviously,  however,  where  the  state  is  neither  required,  nor  inclined,  to 
participate  in  the  compact  process  as  Congress  intended  and,  in  fact  refuses, 
it  is  the  state  which  has  frustrated  the  "aim"  of  Congress,  not  the  Secretary. 
In  fact,  in  this  circumstance,  the  Secretary's  role  is  absolutely  "one  of  last 
resort"  for,  without  the  implementation  of  procedures  for  the  tribe,  its 
ability  to  conduct  gaming  is  completely  frustrated  by  the  state's  inaction. 
Such  an  outcome  clearly  was  not  the  intent  of  Congress  in  its  enactment  of 
IGRA. 
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But,  since  the  mediator  is  appointed  by  the  court,  which  has 
been  deprived  of  jurisdiction  by  the  state's  invocation  of  11th 
Amendment      immunity,      there     can     be     no     mediator.  Accordingly, 

although  the  Eleventh  Circuit  does  not  expressly  say  so  in  part  V 
of  its  opinion,  those  portions  of  Section  2710(d) (7) (B) (vii)  which 
provide  a  mediator  must  also  necessarily  fail,  along  with  all  of 
the  other  IGRA  provisions  dealing  with  the  role  of  the  federal 
judiciary   in   the   compact   process.5 

Stated  otherwise,  when  Section  2710 (d) ( 7 ) (A) ( 1 ) ,  which 
confers  jurisdiction  on  the  district  court,  and  all  of  the 
preceding  provisions  of  Section  2710(d)(7)(B)  have  been  said  by 
the  court  to  "fail,"  the  existence  and  role  of  the  court-appointed 
mediator,  integrally  connected  to  the  invalidated  jurisdictional 
provision,  necessarily  fail  as  well.  It  would  violate 
congressional  intent  if  the  authority  and  responsibility  of  the 
Secretary  under  Section  2710 (d)  (7 )  (B)  (vii )  were  held  to  depend 
entirely  on  the  appointment  of  a  mediator  who  cannot  be  appointed 
because  the  state  has  interposed  its  immunity  from  suit.  It  is 
obvious  that  the  Court  of  Appeals  in  its  Part  V  implicitly 
regarded  the  references  to  the  mediator  in  Section 
2710(d)  (7)  (B)  (vii)  as  failing  along  with  the  provisions  which  were 
intended  to  abrogate  state  immunity.  This  result  is  possible  and 
reasonable  because  the  mediation  procedures  are  not  an  integral  or 
essential  part  of  the  statutory  scheme  required  to  carry  out  the 
underlying    intent   of   Congress. 

The  severability  analysis  by  the  Court  of  Appeals,  as 
reflected  in  Part  V  of  its  opinion,  is  sound  because  it  permits 
the  tribe  to  engage  in  Class  III  gaming  subject  to  appropriate 
procedures,  consistent  with  all  substantive  IGRA  requirements, 
including  the  requirement  of  consistency  with  state  law 
incorporated  by  reference  in  IGRA.  It  would  be  irrational  to 
interpret  IGRA  as  enabling  Florida  to  violate  the  Tribe's  immunity 
(under  Cabazon)  from  state  interference  with  gaming  on  its  tribal 
lands  and  then  to  short-circuit  the  compact  negotiation  process 
contemplated  in  the  Act  by  invoking  the  11th  Amendment.  If  gaming 
procedures  are  to  be  prescribed  by  the  Secretary,  rather  than 
negotiated  by  the  State,  that  is  attributable  solely  to  the 
unwillingness  of  Florida  to  abide  by  the  process  Congress 
provided. 6 


Note  also  the  suggestion  in  Part  V  of  Justice  Steven's  dissent  in  Seminole 
(Slip  op  at  25)  that,  under  the  remedy  spelled  out  by  the  Eleventh  Circuit, 
the  "obviously  dispensable  involvement  of  the  judiciary  in  the  intermediate 
stages  of  the  ...  .  "  IGRA  process  raises  a  serious  question  of  whether  the 
judicial  procedure  specified  in  the  IGRA  "is  a  proper-  exercise  of  judicial 
power . "  i 

Although  the  State  did  not  object  to  proceeding  on  the  merits  pending 
resolution  of  the  court's  jurisdiction,  once  the  State  was  determined  to  be 
immune  from  suit,  the  Tribe  was  deprived  of  the  opportunity  to  seek  appellate 
review  of  the  District  Court's  unfavorable  ruling  on  the  permitted  scope  of 
gaming.        Seminole    Tribe    of    Indians    v.     Florida.     No.     91-6756-CIV-MARCUS     (S.D. 


24-586    96-8 
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F.  The  Eleventh  Circuit's  interpretation  of  Section 
2710(d) (7) (B)  is  consistent  with  the  Supreme  Court's  severability 
tests  set  forth  in  Alaska  Airlines.  Inc.  v.  Brock,  480  U.S.  678 
(1987),  cited  by  the  Eleventh  Circuit  in  its  decision: 

1.  Citing  Buckley  v.  Valeo.  424  U.S.  1,  108,  the 
Alaska  Airlines  Court  said:  "Unless  it  is  evident  that  the 
Legislature  would  not  have  enacted  those  provisions  which  are 
within  its  power,  independently  of  that  which  is  not,  the  invalid 
part  may  be  dropped  if  what  is  left  is  fully  operative  as  a  law." 
480  U.S.  at  684. 

2.  Even  in  the  absence  of  an  explicit  severability 
clause,  the  remainder  of  the  statute,  after  severing  the 
unconstitutional  parts,  must  function  in  a  mannar  consistent  with 
the  intent  of  Congress.  Unless  Congress  would  not  have  enacted 
the  legislation  without  the  unconstitutional  provision,  that 
provision  must  be  severed.   Id.  at  685. 

3.  An  explicit  severability  clause  creates  a 
presumption  that  Congress  did  not  intend  the  validity  of  the 
statute  to  depend  on  the  validity  of  the  constitutionally 
offensive  provision.   Id.  at  686. 

These  tests  are  clearly  met.  The  legislative  history  of  IGRA 
demonstrates  that  Congress  did  not  intend  to  enact  and  would  not 
have  enacted  a  statute  that  abridged  tribal  gaming  rights  by 
subjecting  the  tribes  to  state  regulation  without  some  symmetrical 
protection  against  abuse  of  state  powers.  The  statute  clearly 
provides  the  necessary  protections  against  such  asymmetry,  and  is 
completely  functional  without  the  intervening  involvement  of  the 
courts  and  mediators.  It  is  clear  that  Congress  intended  that 
tribes  be  able  to  sue  states  to  enforce  the  compact  provisions  of 
IGRA.  The  Supreme  Court,  while  agreeing  that  Congress  intended  to 
abrogate  state  immunity,  has  ruled  that  Congress  lacks  the  power 
to  do  so.  Thus,  the  jurisdictional  provision  of  that  section  has 
effect  only  if  the  state  consents  to  suit,  as  some  have.  As 
applied  to  non-consenting  states,  however,  those  provisions  are 
invalid.  The  Eleventh  Circuit  determined  to  sever  the 
unconstitutional  application  of  that  section,  but  through  an 
interpretation  that  preserves  the  congressional  intent  of  the 
statute,  by  directing  the  tribe  to  seek  procedures  from  the 
Secretary.7  As  noted  above,  the  Supreme  Court  expressly  declined 
to  address  this  approach,  thereby,  leaving  it  intact. 

Fla.,  Sept.  22,  1993) (appeal  stayed  pending  resolution  of  11th  Amendment 
jurisdictional  defense) .  Nor  will  the  Tribe,  absent  action  by  the  Secretary, 
have  any  reasonable  chance  of  achieving  a  compact  in  the  future  even  governing 
terms  of  gaming  that  the  State  concedes  are  permissible. 

'  Even  if  Congress  lacks  the  power  to  abrogate  state  immunity,  federal  courts 
may  still  hear  cases  in  which  a  state  consents  to  suit.   The  court  need  not 
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Severance  is  an  acceptable  remedy  to  cure  the  constitutional 
infirmities  of  a  statute  that  contains,  as  does  IGRA,  a  severance 
clause.  But  it  must  be  executed  as  minimally  as  possible.  The 
Supreme   Court   has    repeatedly   stated: 

A    court     should    refrain    from    invalidating    more    of 
the    statute    than    is    necessary     ...  Whenever    an    act    of 

Congress  contains  unobjectionable  provisions  separable 
from  those  found  to  be  unconstitutional,  it  is  the  duty 
of  this  court  to  so  declare,  and  to  maintain  the  act  in 
so    far  as    it   is  valid. 

Alaska   Airlines   v.    Brock.    480   U.S.    at    684    (citations   omitted). 

Severance  is  not  only  acceptable  here,  it  is  necessary.  In 
severing  only  the  application  of  the  jurisdictional  provision,  the 
Eleventh  Circuit  acted  in  accord  with  the  Supreme  Court's 
directive  to  ensure  that  the  remaining  statute  "will  function  in  a 
manner  consistent  with  the  intent  of  Congress."  Id.  (emphasis 
original)  .  Congress  did  not  intend  for  state  stonewalling  to  bar 
a  tribe's  access  to  class  III  gaming.  It  intended  for  states  to 
participate  in  good  faith,  and,  if  they  chose  not  to,  for  the 
tribes  to  have  a  remedy  --  and  ultimately,  procedures  prescribed 
by  the  Secretary.  Insofar  as  states  have  asserted  the  absolute 
power  to  defeat  the  judicial  provisions  of  the  statute, 
Congressional  intent  warrants  severance  of  the  application  of  that 
section,  and  immediate  recourse  to  the  statute's  own  default 
provision. 

Florida  and  several  other  states  argued  to  the  Supreme  Court 
that  it  should  limit  the  severance  made  by  the  Court  of  Appeals  to 
a  severance  of  the  intended  abrogation  of  state  immunity.  Again, 
and  for  good  reason,  the  Supreme  Court  declined.  Such  an  approach 
would  leave  tribes  totally  at  the  mercy  of  the  states  with  no 
remedy  at  all  to  combat  state  intransigence  or  bad  faith  in 
negotiations  and  would  destroy  the  careful  balance  that  Congress 
enacted  to  assure  that  tribes  would  not  be  at  a  disadvantage  in 
the    complex  process    of    compact    negotiations    enacted    in    IGRA.8      It 

strike  down  the  valid  application  of  IGRA's  jurisdictional  provision  if  it  can 
sever  the  application  of  the  offending  provision  in  a  manner  that  preserves 
Congressional  intent.  Brockett  v.  Spokane  Arcades.  472  U.S.  491,  506-07 
(1984)  .  Had  the  Court  of  Appeals  not  chosen  this  minimal  severance,  it  would 
have  had  to  decide  whether  to  invalidate  the  IGRA  in  its  entirety,  or  to 
strike  down  the  provisions  governing  class  III  gaming,  as  the  Colville  court 
did.  Confederated  Tribes  of  the  Colville  Reservation  v.  Washington.  No.  CS- 
92-0426-WFN    (E.D.    Wash.    June    4,     1993). 

Congress  achieved  the  final  statutory  language  for  class  III  regulation 
only  after  bitter  controversy  and  extensive  debate,  extending  over  many  years 
of  congressional  activity.  One  pole  of  the  dispute,  espoused  by  some  states 
(notably  Nevada)  was  that  state  law  ought  to  apply  to  all  forms  of  Class  III 
gaming   on    Indian    reservations.       This   would   have   permitted   tribes    to   engage    in 
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must    be    remembered    that    the   cardinal    rule  of    severance    analysis  is 

that      the      severance      cannot      be      made  if      the      result      is  to 

fundamentally  change  the  thrust  of  the  statute.  As  stated  in 
Alaska   Airlines: 

The      final      test      ...      is      the     traditional      one:  the 

unconstitutional  provision  must  be  severed  unless  the 
statute  created  in  its  absence  is  legislation  that 
Congress   would  not   have   enacted. 

480  U.S.  at  685.  The  state's  proposed  construction,  which  would 
strip  the  Tribe  of  all  effective  remedies,  fails  that  fundamental 
test. 

It  is  significant  that  in  severing  only  the  application  of 
Section  2710  (d)  (7 )  (A)  ( i )  ,  the  court  accomplished  the  least 
intrusive  severance  necessary  to  preserve  the  statutory  intent. 
The  United  States  Supreme  Court  has  adopted  this  solution  for  a 
statute  whose  text  would  be  unconstitutionally  overbroad  a  s 
appl  ied  to  certain  contexts.  See  e.g .  .  Brockett  v.  Spokane 
Arcades.  472  U.S.  491  (1984)  (see  cases  cited  therein).  Rather 
than  strike  down  the  statute  in  its  entirety,  the  Court  chose  to 
sever  its  application,  where  such  application  would  be 
unconstitutional.  Having  done  so,  it  ruled  that  the  remainder  of 
the  statute  retained  its  effectiveness  to  regulate  as  intended. 
Id.  at  507.  "In  these  circumstances,  the  issue  of  severability  is 
no  obstacle  to  partial  invalidation."  Id..  See  also  National 
League  of  Cities  v.  Userv.  426  U.S.  833,  851-52  (1976),  overruled 
on  other  grounds .  469  U.S.  528  (1985);  O'Dav  v.  George  Arakelian 
Farms.  536  F .  2d  856,  861-62  (9th  Cir.  1976).  The  same  is  true 
here. 


Class  III  gaming  on  their  reservations  only  to  the  extent  other  parties  were 
specifically  permitted  to  do  so  by  state  law.  The  opposite  extreme,  espoused 
by  some  tribes,  was  that  tribes  should  be  free  from  all  state  regulation  and 
control  for  any  games  played  on  their  reservations.  Neither  position 
prevailed.  Instead,  Congress  developed  the  compromise  of  governing  Class  III 
gaming  through  tribal/state  compacts,  to  be  negotiated  at  arms  length  by 
sovereign  entities  with  equal  status.  See,  e.g..  Gaming  Activities  on  Indian 
Reservations  and  Tndian  Lands:  Hearings  on  S.555  and  S.  1303  Before  the  Select 
Committee  on  Indian  Affairs.  100th  Cong.,  1st  Sess.  84  (1987);  Indian  Gaming 
Regulatory  Act:  Hearings  on  H.R.  964  and  H.R.  7.507  Before  the  Committee  on 
Interior    and    Insular   Affairs.     100th  Cong.,    1st    Sess.    160    (1987). 

Congress  recognized,  of  course,  that  tribes  would  not  have  the  same 
bargaining  power  as  states,  even  though  accorded  equal  status  in  the  compact 
negotiation  process.  It  was  for  this  reason  that  the  states  were  given  the 
burden  of  proof  to  demonstrate  that  they  had  negotiated  in  good  faith  if  the 
Compact  negotiations  failed.  (See.  Senate  Report  No.  100-446  at  13-14  for  a 
detailed   discussion  of    this   point.) 
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III.  IMPLEMENTATION  OF  PROCEDURES  AND  REGULATORY  OVERSIGHT 
CAN  BE  ACHIEVED  QUICKLY  AND  INEXPENSIVELY  THROUGH  THE 
DELEGATION  OF  AUTHORITY  TO  THE  EXISTING  REGULATORY 
COMMISSION  (NIGC) ,  THE  CONTRACTING  OF  SERVICES  TO 
OUTSIDE  ORGANIZATIONS,  AND  THE  USE  OF  FEDERAL  USER  FEES 

Questions  have  been  raised  concerning  the  feasibility  of 
Secretarial  assumption  of  regulatory  oversight  over  numerous 
tribal  gaming  operations.  Specifically,  concerns  have  been  voiced 
about  the  Secretary's  ability  to  carry  out  the  responsibility  of 
prescribing  and  overseeing  gaming  procedures  without  being 
overburdened  administratively.  Obviously,  in  addition,  a  question 
has  arisen  regarding  the  additional  expense  of  carrying  out  these 
responsibilities  now  made  necessary  by  uncooperative  states. 
Nevertheless,  a  combination  of  three  mechanisms  currently  in  use 
under  IGRA  and  elsewhere  are  readily  available  to  the  Secretary  to 
resolve  the  foregoing  concerns . 

A.  First,  general  delegation  authority  enables  the 
Secretary  of  the  Interior  to  delegate  any  duties  and 
responsibilities  to  other  officials,  agencies,  offices,  or 
commissions  within  the  Department  of  Interior.  See  Reorganization 
Plan  No.  3  of  1950,  eff.  May  24,  1950,  15  F.R.  3174,  64  Stat. 
1262,  as  amended  June  1,  1971,  Pub.L.  92-22,  §  3,  85  Stat.  76. 
Here,  the  most  logical  and  capable  entity  to  delegate  oversight  of 
Class  III  procedures  would  be  the  National  Indian  Gaming 
Commission  (NIGC),  established  under  IGRA  to  regulate  primarily 
Class  II  operations.  See  e.g. .  Sections  2704,  2706,  2707,  2710. 
The  NIGC ' s  jurisdiction  under  IGRA  is  broad;  it  includes  the  right 
to  promulgate  such  regulations  and  guidelines  as  are  necessary  to 
implement  IGRA  in  its  entirety,  Section  2706(b) (10),  and  even  the 
authority  to  permanently  shut  down  a  gaming  activity  for 
violations  of  IGRA,  its  regulations,  or  tribal  law  approved 
thereunder.  Section  2706(a)  (5)  .  In  sum,  given  its  broad 
oversight  jurisdiction  under  IGRA  and  its  experience  in  the 
regulation  of  gaming,  the  NIGC  can  respond  efficiently  and 
effectively  to  delegation  of  the  procedures  and  oversight  process. 
We  note  that  in  a  March  29,  1996,  letter  to  the  Secretary,  the 
NIGC  expressed  its  beliefs  on  this  matter  and  shares  the  view  that 
it  is  the  appropriate  entity  to  undertake  oversight  of  the  process 
with  respect  to  implementing  procedures. 

B.  Second,  services  and  functions  associated  with 
procedures  implementation  and  enforcement  may  be  contracted  to 
other  entities,  including  the  various  tribes.  See  generally.  Pub. 
L.  93-638  (as  amended),  codified  at  25  U.S.C.  §  450  et  sea  (tribal 
contracting  and  compacting  of  Interior  services  for  the  benefit  of 
Indians)  .  In  fact,  IGRA  itself,  expressly  empowers  the  NIGC  to 
procure  services  by  contract,  including  agreements  with  "... 
Federal,  State,  tribal  and  private  entities  ..."  for  functions 
necessary  to  the  discharge  of  the  NIGC ' s  duties  and  enforcement  of 
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its  regulations.  Sections  2706(b)  (6)  and  (7)  .  Moreover,  in 
addition  to  providing  for  tribal  self -regulation  of  Class  II 
operations  upon  approval  of  the  NIGC,  Section  2710(c),  IGRA 
authorizes  tribal  self -regulation  of  Class  III  activities  pursuant 
to     a     compact.      Section     2710(d)(3)(C).  Clearly,      if     Congress 

authorized  participating  states  to  agree  to  tribal  self -regulation 
of  Class  III  operations  via  compacts,  the  implementation  of 
Secretarial  procedures  providing  for  such  self-regulation  in  the 
face  of  a  state's  refusal  to  participate  is  proper.  It  is 
significant  that  in  the  statutory  procedures  issued  by  the 
Secretary  for  the  Mashantucket  Pequot  Tribe  of  Connecticut,  the 
Tribe  was  given  the  right  to  regulate  the  gaming  operation  if  the 
state  was  unable  or  unwilling  to  perform  such  regulation.  Notice 
of  Final  Mashantucket  Pequot  Gaming  Procedures,  56  Fed.  Reg. 
24,996    (1991) . 

C.  Third,  the  federal  user  fee  mechanism  is  at  the 
Secretary's  disposal  to  offset  increased  costs  associated  with 
procedure  implementation  and  oversight.9  See.  31  U.S.C.  §  9701; 
0MB  Revised  Circular  No.  A-25  (July  8,  1993)  (hereinafter  "OMB 
Circular").  Specifically,       the      Secretary      may      promulgate 

regulations  to  institute  the  assessment  of  user  fees  against  "each 
identifiable  recipient  for  special  benefits  derived  from  Federal 
activities  beyond  those  received  by  the  general  public" .  OMB 
Circular,  Section  6.  Types  of  special  benefits  include  the 
receipt  of  regulatory  approval  to  carry  on  a  specific  activity  or 
business,  i.e.,  procedures  for  Class  III  gaming,  and  business 
stability  and  public  confidence  in  the  industry,  among  others. 
See  OMB  Circular,  Sections  6(a)(1)(a)  and  (b)  .  The  user  fees 
could  be  set  at  a  rate  that  would  allow  for  recovery  of  the  "full 
cost"  to  the  federal  government  for  providing  the  special  benefit, 
including  personnel  costs  (direct  and  indirect),  management  costs, 
enforcement   costs,    and  others.      OMB  Circular,    Section   6(d)  (1)  . 


CONCLUSION 

The  Secretary's  duty  to  provide  a  remedy  for  tribes  in  the 
wake  of  the  Seminole  decision  is  rooted  in  the  federal  trust 
responsibility.  The  Cabazon  case,  reaffirmed  by  the  Supreme  Court 
in  the  Seminole  case,  recognized  the  right  of  tribes  to  conduct 
gaming  on  tribal  land  free  of  state  regulatory  interference.  The 
United    States    Congress    opted    to    alter    that    balance    of    regulatory 


9  Indeed,  IGRA  provided  for  the  assessment  of  such  fees  on  all  Class  II 
activity  in  order  to  fund  the  NIGC.  Section  2717.  It  is  clear  that  Congress 
did  not  perceive  that  states  would  successfully  frustrate  its  provisions  for 
tribal-state  compacting  with  regard  to  Class  III  gaming.  Otherwise,  it  could 
have  expressly  established  a  fee  schedule  for  Class  III  activities,  as  well. 
Nevertheless,  the  fact  that  Congress  did  not  explicitly  provide  such  a  scheme 
does  not  frustrate  the  Secretary's  authority  under  the  federal  user  fee 
statute  to  implement  one  that  serves  a  parallel  purpose  to  the  IGRA's  Class  II 
fees . 
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power  by  giving  the  states  a  role  in  the  regulatory  process  on  the 
condition  that  they  negotiate  in  good  faith  to  reach  an  agreement, 
with  the  affected  tribe,  on  the  regulations  that  shall  be  in 
effect.  Recognizing  the  inferior  bargaining  power  of  the  tribes, 
Congress  provided  the  safeguard  of  a  federal  lawsuit  to  enforce 
that  condition. 

Through  the  assertion  of  Eleventh  Amendment  immunity  from 
suit,  the  State  of  Florida  appears  to  have  nullified  the  federal 
condition  for  its  participation  in  Indian  gaming  regulation.  If 
the  Secretary  does  not  act,  then  the  State  will  have  the  power  to, 
de  facto,  forbid  all  class  III  gaming  on  tribal  land,  regardless 
of  the  scope  of  gaming  in  the  rest  of  the  state,  by  the  simple 
expedient  of  refusing  to  negotiate  a  compact.  No  one  can 
seriously  argue  that  Congress  intended  tribal  rights  to  be  so 
defeated.  To  the  contrary,  the  remedial  scheme  of  the  IGRA  always 
contemplated  that  if  states  refused  to  participate  in  the 
compacting  process  after  a  mediator  was  appointed  by  the  court, 
the  Secretary  could  fill  the  gap  by  prescribing  procedures 
governing  class  III  gaming. 

Indian  gaming  is  the  single  most  significant  asset  remaining 
to  Indian  tribes,  and  the  only  economically  productive  use  for 
many  tribal  trust  lands.  When  Congress  assigned  the  Secretary  of 
the  Interior  duty  of  providing  class  III  procedures,  it  did  so 
pursuant  to  its  plenary  authority  over  Indian  Commerce  and  in  full 
recognition  of  his  status  as  the  primary  agent  in  the 
administration  of  the  federal  trust.  The  Eleventh  Circuit  opined 
that  the  Secretary's  duty  to  prescribe  such  procedures  was  still 
in  force,  despite  its  ruling  that  the  judicial  remedy  specified  by 
Congress  could  not  be  constitutionally  applied.  As  we  have 
demonstrated,  the  Eleventh  Circuit's  severance  analysis  is  sound 
and  should  be  adopted  by  the  Secretary  to  save  the  IGRA  and 
protect  the  trust  resources  of  the  Seminole  Tribe  and  other 
tribes.  We  submit  that  his  responsibility  as  trustee  requires 
that  he  not  shirk  that  duty. 

Enclosure 
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United  States  Department  of  the  Interior   gg|a 

OFFICE  OF  THE  SOLICITOR 

Washingrsn,  D.C  20240  ■■       ~ii 

JAN  6  1993 

Memorandum 

To:       Assistant  Secretary  -  Indian  Affairs 

From:     Associate  Solicitor,  Division,  of  Indian  Affairs 

Subject:   Ponca  Procedures 

You  requested  our  advice  on.  whether  the  Secretary  should,  pursuant 
to  the  Indian  Gaming  Regulatory  Act  (IGRA),  25  O.S.C. 
§  2710(d) (7) (3) (vii) ,  promulgate  procedures  under  which  the  Ponca. 
tribe  can  conduct  class  III  gaming.  We  conclude  that  the  Secretary 
is  not  in  a  position  to  develop  class  III  gaming  procedures  for  the 
Ponca  Tribe  at  this  time. 

On  October  7,  1992,  the  Ponca  Tribe  requested  that  the  Secretary 
promulgate  procedures  allowing  the  Tribe  to  conduct  class  III 
gaming  activities  on  their  lands.  The  Ponca  Tribe  had  previously 
filed  suit  in  the  United  States  District  Court  for  the  Western 
District  of  Oklahoma,  alleging  that  the  State  of  Oklahoma  failed  to 
enter  into  good  faith  negotiations  with  the  Tribe  for  a  compact  for 
-class  III  gaming.  Pcnca  Tribe  of  Oklahoma  v.  Oklahoma,  No.  CTV-92- 
988-T  (W.D.  Okla.  Sept.  S,  1992). 

The  court  dismissed  the  Ponca  Tribe's  suit,  holding  that 
§  2701(d)(7)(A)  of  the  IGRA,  the  section  granting  Onited  States 
District  Court  jurisdiction  over  actions  initiated  by  Tnd1?n  tribes 
against  states  for  failure  to  negotiate  in  good  faith  for  class  III 
gaming  compacts,  is  unconstitutional  under  the  Tenth  and  Eleventh 
Amendments  to  the  Onited  States  Constitution.  The  court  did  not 
decide  whether  the  unconstitutional  section  could  be  severed  from 
the  rest  of  the  Act.  The  Tribe  has  appealed  the  district  court 
ruling. 

3ecause  it  is  not  clear  what  the  courts  will  ultimately  decide  on 
the  pending  issues,  the  Department  is  not  in  a  position  to  issue 
procedures  for  tribes  which  have  net  completed  the  procedural  steps 
set  out  in  the  IGHA.  Cnder  the  IGRA,  the  Secretary  may  promulgate 
procedures  for  class  III  gaming  if  the  following  events  occur: 

1  .  The  Tribe  sues  the  State  for  failure  to  negotiate  on  a 
gaming  compact  with  the  Tribe  or  failure  to  conduct  such 
negotiations  in  good  faith, 

2.  Tbe  court  finds  tbat  tne  State  has  failed  to  negotiate  or 
failed  to  negotiate  in  good  faith  with  the  Tribe, 

3.  The  court  orders  the  State  and  the  Tribe  to  conclude  a 
compact  within  a  60 -day  period, 
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4.  The  State  and  the  Tribe  fail  to  conclude  a  compact  within 
the  60-day  period, 

5.  The  State  and  the  Tribe  each  submit  to  a  mediator  a 
proposed  compact  that  represents  their  last  best  offer,  and 

6 .  The  State  does  not  consent  to  the  compact  selected  by  the 
mediator  within  a  60-day  period  beginning  on  the  'data  or  the 
mediator's  selection. 

Because  of  the  Eleventh  and  Tenth  Amendment  defenses  interposed  by 
the  State,  these  steps  have  not  yet  been  completed.  Therefore,  the 
Secretary  cannot  establish  procedures  under  the  process 
contemplated  by  the  IGHA. 

The  Ponca  Tribe  argues,  however,  that  because  the  district  court 
declared  the  first  step  described  above  as  unconstitutional,  the 
remaining  steps  are  not  required  and  the  court  may  immediately 
proceed  to  procedures.  This  argument  is  based  on  the  premise  that 
the  court  decision  would  sever  the  unconstitutional  sections  of  the 
Act  and  leave  the  Secretarial  procedures. 

Although  the  Tribe's  argument  may  have  merit,  the  law  is-  not 
settled  on  this  issue.  The  Ponca  case  is  on  appeal.  Fourteen 
other  cases,  in  which  the  States  have  raised  the"  constitutional 
defenses,  are  pending.  No  appellate  court  cases  have  been,  decided 
yet. 

Once  the  law  is  more  settled,  we  will  be  able  to  advise  the 
Secretary  as  to  what  parts  of  the  Act  remain  viable  and  what  parts, 
if  any,  are  unconstitutional.  We  believe  it  is  advisable  to  wait 
for  the  courts  to  make  'that  determination  before  the  Secretary 
develops  class  III  gaming  procedures  as  requested  bv  the  Ponca 
Tribe . 


CMu^cc-l^&y^^ 


Catherine  E.  Wilson 
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czyVaxzaqaniztt  Dnaian  -JxIIje. 
(P.O.  Box  268 

Ckailtilotvn,  <J?ho(L  OdanA  O2S13 

(401)  364-IIOO 

d?Q.  1-SOO-Z43-627S 


April  29,  1996 


The  Honorable  Bruce  Babbitt 
U.S.  Department  of  the  Interior 
Office  of  the  Secretary 
1849  C  Street,  N.  W. 
Mail  Stop  6228 
Washington,  DC  20240 

RE:      Narragansett  Tribe  Gaming 

Dear  Secretary  Babbitt. 

On  April  16  we  sent  you  a  letter  asking  you  to  issue  "Secretarial  Procedures"  so 
that  we  could  proceed  with  Class  III  gaming  despite  Rhode  Island's  refusal  to  finalize  a 
compact  with  us.  On  April  22  our  attorneys  followed  this  up  with  a  formal  petition 
detailing  the  bad  faith  conduct  of  Rhode  Island's  present  Governor.  In  a  word,  the 
previous  Governor  made  a  compact  with  us,  whereby  we  would  operate  the  same  games 
that  are  played  every  day  in  Rhode  Island.  The  present  Governor  refuses  to  submit  that 
compact  to  the  Legislature,  even  though  we  have  offered  to  renegotiate  it  to  address  every 
objection  he  had  mentioned. 

The  purpose  of  this  letter  is  to  propose  a  specific  plan  of  action  for  "Secretarial 
Procedures"  for  you  to  consider,  tailored  to  our  unique  situation,  which  would  lead  to  our 
being  authorized  to  proceed  with  Class  III  gaming  under  IGRA.  The  plan  is  attached. 

We  urge  you  to  give  this  proposal  early  consideration.  It  has  been  almost  four 
years  since  we  first  requested  a  compact. 


Randy  Noka 
First  Councilman 
Narragansett  Indian  Tribe 
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DRAFT  PLAN  FOR  SPECIAL  SECRETARIAL  PROCEDURES 
FOR  THE  NARRAGANSETT  TRIBE  OF  RHODE  ISLAND 


THE  NARRAGANSETT  TRIBE  HAS  A  SPECIAL  CASE 


1.  In  light  of  the  Seminole  decision  and  the  current 
Governor's  refusal  to  move,  the  Narragansett  Tribe,  like  a  number 
of  tribes,  has  reached  a  dead  end  and  cannot  proceed  further 
without  assistance  from  its  trustee,  the  Secretary  of  the 
Interior,  by  way  of  "Procedures"  under  IGRA. 

2.  Like  all  Tribes,  the  Narragansett  Tribe  has  a  right  to 
operate  gaming  on  its  core  trust  land,  subject  to  IGRA's 
requirement  of  a  compact  if  the  State  will  negotiate  one, 
otherwise  Secretarial  procedures;  and  subject  to  the  allowable 
games  being  those  permitted  by  State  law. 

3.  However,  unlike  any  other  Tribe,  the  Narragansetts  (a) 
have  no  scope  of  games  dispute  with  the  State,  and  (b)  have 
already  negotiated  a  compact  with  the  State  at  arm's  length,  which 
has  been  approved  by  the  Secretary  for  federal  compliance,  but 
which  the  new  Governor  unreasonably  refuses  to  submit  to  the 
Legislature  for  approval. 

4.  Consequently,  the  Secretarial  Procedures  for  the 
Narragansetts  can  be  much  simpler  than  in  other  cases,  see  Section 
C  below. 

B.    RELEVANT  FACTS 

1.  In  1994  Governor  Sundlun  negotiated  a  compact  with  the 
Narragansett  Tribe  whereby  the  Tribe  would  operate  Class  III 
games . 

2.  This  compact  was  approved  by  Assistant  Secretary  Deer  on 
December  5,  1994. 

3  .    The  Class  III  games  operated  in  Rhode  Island  include 
video  slot  machines  (the  kind  paying  off  in  paper  chits,  not 
coins,  but  which  may  be  immediately  traded  for  cash) .   This  is  the 
primary  Class  III  game  the  Tribe  wants  to  operate  on  its  trust 
lands,  and  the  State  does  not  contest  that  it  permits  this  game. 

4  .    Before  the  Tribe  could  obtain  environmental  and  other 
clearances  from  the  NIGC  to  begin  construction  under  the  compact, 
a  new  Governor  was  elected,  Lincoln  Almond,  who  has  openly  taken 
the  position  that  he  will  do  anything  he  can  to  stop  the  Tribe 
from  operating  any  gaming,  and  has  done  so.   See  details  in 
Tribe's  Petition  for  Procedures,  April  22,  1996. 


232 


ATTACHMENT  B 


5.  A  federal  court  has  held  that  the  Sundlun  compact  is  not 
valid  unless  and  until  approved  by  the  State  Legislature. 

6.  Governor  Almond  refuses  to  present  the  Sundlun  compact 
to  the  Legislature  or  to  renegotiate  it,  even  though  the  Tribe  has 
offered  to  make  changes  to  address  every  objection  he  has 
mentioned. 

C.    PROPOSED  SPECIAL  PLAN  FOR  SECRETARIAL  PROCEDURES 

1.  The  Secretary  would  ask  the  Tribe  and  the  State  to 
specify  any  objections  and  proposed  changes  to  the  Sundlun 
compact . 

2 .  The  Secretary  would  confer  with  the  Tribe  and  State  and 
see  whether  they  can  resolve  any  differences. 

3.  If  they  are  unable  to  resolve  their  differences,  the 
Secretary  would  offer  to  refer  the  differences  to  a  mediator. 

4.  If  the  State  agreed  to  mediation,  the  Secretary  would 
appoint  a  professional  mediator  agreeable  to  the  Tribe  and  State. 
The  process  would  end  with  the  mediator  choosing  between  the 
compacts  proposed  by  each  party,  as  provided  in  IGRA.   The 
Secretary  would  promulgate  such  compact  as  the  Secretarial 
Procedures  provided  for  in  IGRA. 

5.  If  the  State  elected  not  to  mediate,  or  refused  to  agree 
to  the  choice  of  mediator,  the  Secretary  would  review  the  Sundlun 
compact  and  make  any  changes  desired  by  the  Tribe  or  State  that, 
after  consultation  with  the  State  or  Tribe,  the  Secretary  found 
reasonable  and  necessary,  and  promulgate  such  compact  as  the 
Secretarial  Procedures  provided  for  in  IGRA. 

6.  If  the  new  compact  was  not  one  agreed  to  by  the  State, 
the  compact  would  continue  to  allow  the  State  to  regulate  as 
provided  in  the  present  Sundlun  compact,  but  the  Secretary  would 
prescribe  a  fallback  federal  regulatory  system  in  case  the  State 
opted  not  to  regulate.   Note:   Sec.  10  of  the  Sundlun  Compact 
presently  provides  that  in  the  event  the  State  declines  to 
exercise  the  regulatory  authority  it  has  under  the  Compact,  the 
Tribe  may  exercise  such  authority. 

7.  Reasonable  time  limits  would  be  set.   These  would  not  be 
lengthy  in  view  of  how  much  work  has  been  done  already  by  both 
State  and  Tribe. 


NAR/ Procedures  Draft  4/22 
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Gov.  Chiles  fights  Native  ca$\ no s 

Semino~le'WacT to  Supreme  Court's  gaming  decisioj/^  ^  ^ 

a^'parjjnjhuel 


Lois  Tomas 

Hollywood.  Florida  (ICC) 

Jim  Shore,  legal  counsel  for  the  Seminole 
Tribe  of  Florida,  is  talcing  a  cautious 
position  over  the  recent  Supreme  Court 
ruling  that  ended  the  Seminole's  attempts  to 
sue  the  state  of  Florida  under  the  Indian 
Gaming  Regulatory  Act  (IGRA).  "It's  one 
chapter  that  is  behind  us,"  Shore  said.  "It's 
still  not  over." 

Although  the  state  of  Florida  views  the 
decision  as  a  victory  against  gaming,  the 
Seminole  and  the  National  Indian  Gaming 
Association  (N1GA)  disagree.  "The  high 
court  surgically  removed  the  lawsuit 
provision  of  the  IGRA  and  left  the  rest 
intact,"  said  Timothy  Wapato,  NIGA 
executive  director.  "The  case  returns  Native 
nations  to  pre-IGRA  rime  where  the  Interior 
Secretary  is  responsible  for  completing 
gaming  agreements  with  tribes." 

The  decision  found  that  the  state  had 
immunity  from  litigation  because  they  are 
sovereign.  The  court,  by  a  5-4  vote,  ruled  that 
the  IGRA  was  unconstitutional  because  it 
exposed  states  to  federal  lawsuits  when 
negotiations  break  down  over  casinos  and 
other  gaming  activities  on  reservations. 

"The  tribe  cannot  go  to  federal  court  to 
force  Florida  to  give  them  casino  gambling," 


The  decision  found  that 
the  state  had  immunity 
from  litigation  because  it 
is  sovereign.  The  court,  by 
a  5-4  vote,  ruled  that  the 
IGRA  was  not  constitu- 
tional because  it  exposed 
states  to  federal  lawsuits 
when  negotiations  break 
down  over  casinos  and 
other  gaming  activities  on 
reservations. 

Florida's  Attorney  General  Bob  Butterworth 
said.  "States  have  the  right  to  make  certain 
decisions  for  themselves  without  Congress  or 
a  federal  judge  telling  us  what  to  do." 

But  Bruce  Rogow,  the  Nova  University 
law  professor  who  represented  the  Seminole 
is  optimistic.  The  decision  might  make  it 
easier  for  the  tribe  to  get  gaming  by  going 
through  the  Interior  Department.  "(The 
decision)  takes  our  nemesis  (Florida)  out  of 
the  picture,"  Rogow  said 

Because  Florida's  constitution  bans 
gaming,  the  Seminole  are  limited  to  bingo. 


card  games,  lottery  game 

betting.  Now,  previous  agree?! 

the  state  and  the  Seminoles  are  je 

Slate  leaders  have  asked  U.S.  Attorn  e&io 

investigate  the  legality  of  video  slot  macfSnes 

on  reservations.  The  state  constitution  bans 

these  devices. 

The  Interior  Department  said  the  decision 
will  have  no  effect  on  existing  compacts. 

"The  court's  decision  does  not  effect  the 
continued  validity  of  existing  compacts  or 
prevent  the  voluntary  creation  of  new 
compacts."  Secretary  of  the  Interior  Bruce 
Babbit  said.  The  overwhelming  majority  of 
compacts  were  negotiated  voluntarily,  without 
using  the  dispute  resolution  procedure  that  the 
court  declared  unconstitutional." 

Governor  Chiles  is  determined  to  fight  the 
Seminole  every  step  of  the  way.  "Very 
simply,  our  state's  future  shouldn't  rely  on 
the  spin  of  a  wheel  or  a  roll  of  the  dice," 
Chiles  said.  "Casino  gambling,  whether  it  be 
in  our  communities  or  on  a  reservation  -  is  a 
bad  bet  for  our  people." 

NIGA  has  a  different  opinion.  "The  stakes 
are  high  (for  Indian  people)."  Wapato  said. 
"It  represents  a  decrease  in  poverty,  increased 
local  community  benefits,  (and)  assistance 
for  underfunded  federal  programs.  It  has  been 
an  economic  ray  of  hope  in  the  poorest 
regions  of  America." 
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States  get 

better  hand 

in  gaming 


Supreme  Court  ruling 

could  threaten  state's 

slots,  blackjack 


By  Mtc  Jokes 
and  Steven  WaltUS 

of  th<  Journtl  St mlnel  KiK 

The  U.S.  Supreme  Court 
in  an  extraordinary  ruling 
that  could  mean  the  end  of 
blackjack  and  dot  machine* 
at  Wisconsin  tribal  casinos, 
decided  Wednesday  that 
Congress  cannot  force  states 
to  negotiate  gambling  deals 
with  Indian  tribes. 

The  5-4  decision,  a  huge 
.victory  for  states  and  a  set- 
back  for  the  tribes,  struck 
down  a  primary  provision  of 
the  1983  federal  Indian  Gam- 


ing Regulatory  Act.  It  also 
breathed  new  life  into  the 
Constitution's  11th  Amend- 
ment which  protects  states 
from  being  sued  In  federal 
courts  against  their  will. 

The  ramifications  in  Wis- 
consin, where  more  than 
10,000  people  are  employed  in 
17  tribal  casinos,  could  be 
great 

Attorney  General  James 
Doyle  said  the  11  existing 
state-tribal  compacts  mean 
there  will  be  no  major  chang-  . 
es  in  games  at  Indian  casinos 
until  those  seven-year  pacts 
end  in  1998  and  1999. 

But  because  of  Wednesi 
day's  ruling,  he  said,  "There 
is  significant  doubt  as  to 
whether  slots  will  be  permlt- 

Plcose  su  GAMBLING  pap  10' 
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led  anywhere  in  Wisconsin" 
when  current  state-Indian  gam- 
bling compacts  end. 

For  now,  the  compacts  will 
"control  how  we  deal  with  each 
other,"  Doyle  said. 

There  was  a  round  of  phone 
calls  and  correspondence  earlier 
this  year  between  the  gover- 
nor's office  and  the  state's  11  In- 
dian tribes  aboul  renewing 
gaming  compacts. 

Gov.  Tommy  Thompson 
hailed  Wednesday's  high  court 
ruling  as  a  victory  lor  Wisconsin 
because  "il  limits  (he  number  of 
people  who  can  sue  Ihe  state.  It 
gives  more  power  to  me  as  gov- 
ernor." 

That's  because  when  the 
compact*  lapse,  the  ruling  gives 
whoever  is  governor  in  1998  and 
1999  more  authority  to  refuse  to 
negotiate  new  ones.  New  corn- 
pads,  if  they  are  negotiated, 
could  limit  Indian  gaming  in 
Wisconsin  —  and  the  tribes  can- 
not sue  in  federal  court. 

"When  the  first  round  of 
compacts  was  negotiated/  the 

fjovemor  was  dearly  not  on  the 
evel  playing  field  with  the 
tribes,"  said  John  Matthews, . 
Thompson's  chief  of  alaff.  'Fed- 
eral judge  Barbara  Crabb  or- 
dered us  to  negotiate  and  told 
us  what  we  had  to  negotiate  and 
the  time  frame  we  had  to  nego- 
tiate it  by* 

Richard  Monette,  an  assistant 
professor  at  Ihe  University  of 
Wisconsin  Law  School,  said  the 
ruling  will  have  a  huge  impact 
when  negotiations  begin  on  ex- 
tending the  gambling  compacts. 


"For  one  thing,  they  have  I 
gaming  compacts  that  arguably 
are  void  at  best  —  maybe  mean- 
ingless," said  Monette,  who,  as  a 
staff  attorney  for  the  Senate 
Committee  on  Indian  Affairs, 
played  a  small  part  in  drafting 
the  Indian  Gaming  Regulatory 
Act 

"However,  there  are  two  sov- 
ereigns, the  state  and  the  tribes. 
And  if  they  want  to  enter  into  a 
compact,  they  very  likely  can 
still.  But  if  a  problem  arises 
then,  where  can  they  resolve 
it?"  said  Monette. 

Monette  said  tribes  would 
not  be  prevented  from  suing  in 
state  court 

Writing  for  the  court.  Chief 
Justice  William  H.  Rehnquist 
•aid  the  Constitution  does  not 
give  Congress  the  power  to  au- 
thorize federal  lawsuits  to  be 
filed  by  Indian  tribes  against 
unwilling  states  and  state  offi- 
cials. 

Rehnquist  said  that  the  11th 
Amendment  restricts  judicial 
power  and  that  the  constitution- 
al powers  given  to  Congress 
"cannot  be  used  to  circumvent 
the  constitutional  limitation* 
placed  upon  federal  jurisdic- 
tion." 

The  nation's  highest  court 
ruled  in  1987  that  states  cannot 
ban  gambling  on  Indian  reser- 
vations within  their  borders  if 
the  lame  gambling  1*  allowed 
elsewhere  In  those  states- 
Congress  responded  the  next 
year  by  enacting  the  taw  that  re- 
quire* tribes  to  negotiate  with 
the  respective  state*  before 
starting  tome  type*  of  on-reser- 
vation  gambling.  Including  casi- 
nos. Part  of  the  law  authorizes  a 
tribe  to  sue  the  state  if  the  state 
refuses  to  negotiate  •  gaming 
pact 

Wednesday's  ruling  striking 
down  a  provision  of  that  law  got 
a  mixed  reaction  from  state  trib- 
al officials. 

Philip  Shopodoek,  chairman 
of  Wisconsin's  Potawatomi 
tribe,  said  the  ruling  could 
mean  trouble  for  his  and  other 
tribes. 

"We  sometime*  do  not  fare 
too  well  in  our  negotiations  with 
the  states,  and  so  we  look  to  the 
federal  government  for  help," 
he  said.  "Congress  has  a  trust 
responsibility  to  deal  with  us 
nation  to  nation." 


Ho-Chunk  Nation  Chairman 
Chloris  Lowe  Jr.  said  the  deci- 
sion will  affect  tribes  in  states 
where  there  are  no  gaming 
compacts.  The  Ho-Chunk  Casi- 
no near  Wisconsin  Dells  has 
1.600  slot  machines,  48  blackjack 
tables  and  a  bingo  hall  big 
enough  to  accommodate  nearly 
600. 

"In  Wisconsin  we've  worked 
together  in  the  past,  and  there's 

no  reason  why  we  can't  work  to- 
gether in  the  future,"  Lowe  said. 

If*  widely  recognized  that 
we  are  a  very  important  part  of 
the  state's  economy.  The  state 
and  the  tribes  working  together 
on  the  compacts  in  the  past  is  a 
demonstrated  success.  Unfortu- 
nately in  the  other  areas  of  the 
United  States,  many  of  the 
states  and  tribes  have  entered 
into  a  cold  war  on  (he  gaming 
Issue,"  Lowe  said. 

Debbie  Doxtator,  Oneida 
tribal  chairwoman,  pointed  out 
that  her  tribe  is  the  largest  em- 
ployer in  northeastern  Wiscon- 
sin and  gaming  operations  have 
reduced  the  welfare  burden  on 
Ihe  slate. 

"A*  in  all  Supreme  Court 
cases,  the  court  does  not  ad- 
dress the  ethical  and  legal  rights 
which  the  state  has  toward  Indi- 
an nations.  In  this  regard,  we 
continue  to  have  confidence 
thai  we  will  continue  lo  have 
ethical  treatment  in  our  state," 
said  Doxtator,  a  former  member 
of  the  Governor's  Task  Force  on 
Gambling. 

The  Oneida  Bingo  and  Casi- 
no in  Crecn  Bay  has  3,000  slots, 
84  blackjack  Ubles  and  a  1,000- 
seat  bingo  halL  The  Oneida,  Ho- 
Chunk  and  the  St.  Croix  Casino 
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and  Hole!  in  Turtle  Lake  are  (he 
three  biggest  casinos  in  (he 
state. 

Menominee  Tribal  Chairman 
John  Teller  declined  to  com- 
ment on  the  ruling  other  than  to 
note  that  it  was  a  narrow  .deci- 
sion. 

"Five  to  four  —  that  says 
something.  At  least  it  wasn't 
nine  to  zero,"  Teller  said. 

Wednesday's  ruling  involved 
a  lawsuit  filed  by  the  Seminole 
Tribe  against  Florida  after  Gov. 
Lawton  Chiles  refused  to  agree 
to  the  tribe's  concept  of  which 
types  of  gambling  could  be  in- 
cluded on  one  of  its  five  Honda 
reservations.  The  controversy 
•bo  involved  the  Poarch  Creed 
tribes  and  their  efforts  to  estab- 
lish a  gambling  haven  in  Ala- 
bama. 

Rehnquist  noted  that  the  rul- 
ing does  not  restrict  Congress' 
ability  to  allow  individuals  to 
sue  states  for  civil  rights  viola- 
tions, a  special  area  of  the  law 
guaranteed  by  the  14th  Amend- 
ment. 

Doyle  said  the  landmark  de- 
cision was  so  complex  all  of  the 
ramifications  were  not  known 
Wednesday. 

This  is  a  decision  that  goes 
in  several  different  directions,* 


said  Doyle,  who  predicted  more 
lawsuits  over  the  issues  raked  - 
by  the  ruling. 

Doyle  aide  Jim  Haney  said 
the  court  ruling  also  made  it 
"even  more  of  a  waste  of  lime" 
for  the  Legislature  to  legalize 
video  gambling  machines, 
which  tavern  owners  want  lo 
help  them  compete  with  Indian 
casinos. 

Joining  in  Rchnquisf  s  opin- 
ion were  justices  Sandra  Day 
O'Connor,  Anlonin  Scalla,  An- 
thony M.  Kennedy  and  Clar- 
ence Thomas.  Justices  John  Paul 
Stevens,  David  H.  Souter,  Ruth 
Bader  Glnsburg  and  Stephen  C. 
Breyer  dissented. 

After  Rehnquist  announced 
the  ruling  from  the  bench,  Sou- 
ter took  the  rare  step  of  reading, 
for  seven  minutes,  from  his  dis- 
senting opinion. 

"The  court  today  holds  for 
the  first  time  since  the  founding 
of  the  Republic  that  Congress 
has  no  authority  lo  subject  a 
stale  to  the  jurisdiction  of  a  fed- 
eral court  at  the  behest  of  an  in- 
dividual asserting  a  federal 
right,"  Souter  wrote. 


Asxrdttrd  Fna  mntnovltd  ID  1M1 
report 
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IHbe  asks 
federal  help 
to  spur  talks 

oil  casino 


■  Governor  Almond's  refusal 
to  negotiate  a  compact  has  the 
Narragansetts  looking  for 
assistance  from  the  US. 
Secretary  of  the  Interior. 

.  Dy  PAUL  DAVIS 
jMrafMMp  Stiff  wdt« 

charlestown  —  cane  gcv- 

emor  Almond's  refusal  to  help  tt 
build  a  casino,  the  Narragansett  In- 
dian tribe  yesterday  asked  the  fed- 
eral government  to  face  the  isue. 

The  tribe  said  that  it  has  asked 
Bruce  Babbitt,  ui  secretary  erf  tbe 
Interior,  to  intervene  in  the  stalled 
negotiations  between  tribal  mam- 
ben  and  (he  state. 

If  the  government  approves  a  plan 
without  the  state's  bdp,  the  tribe 
would  have  no  Incentive  to  share  in  * 
gambling  revenues  vim  me  sate. 
Tribal  First  Counalmao  Rudy 
Noka  aiid  in  a  statement, 

However,  he  added,  the  tribe 
hopes  the  state  wtu  change  its  mind 
and  negotiate  a  compact  before  the 
federal  government  steps  in. 

The  tribe's  request  follows  Gov- 
ernor Almond's  recent  announce- 
ment thai  he  won't  negotiate  a  casi- 
no compact  with  the  Narragansetts. 
Almond's  move  came  after  the  U.S. 


Supreme  Court  ruled  l«st  month 
that  tribes  can't  tue  the  itaie  or 
stale  offidiii  for  refusing  to 
nsgoriste  a  compact 

The  ruling,  which  Involved  a 
Florida  tribe,  haa  sparked  a  num- 
ber of  tribal  requests  for  federal 
help,  said  Stephanie  Hannn.  a 
spokesman  for  Ihe  secretary  of  tbe 
Interior. 

-Tbe  Nsrrtgenselt  tribe  felt  it 
had  no  choice  but  to  proceed 
directly  to  the  secretary  of  the  Inte- 
rior followlrg  the  recent  public 
statements  by  the  Almond 
•dmlnlslrellon  in  which  the  gover- 
nor has  made  it  very  clear  that  he 
never  had  any  Intention  to  negoti- 


ate with  the  Narragansett  tribe  for 
a  gaming  compact,"  Noka  said. 

The  governor*!  refusal  to  negoti- 
ate, Noka  added,  "Is  a  blatant 
violation  of  federal  law." 

The  tribe  has  also  written  law- 
makers, asking  them  to  urge  the 
General  Assembly  to  aegsttare  a 
cootract  with  the  Namgtnsetts. 
The  tribe  Is  willing  to  discuss  a 
number  of  state  oortcarne.  Includ- 
ing regulation  and  profit  sharing, 
Noka  ssld. 

Bui  Joseph  Larisa,  executive 
counsel  for  the  governor's  office. 
■aid  yesterday  that  the  federal  gov- 
coreest  cant  force  the  stale  to  ne- 
gotiate with  the  irlbe. 

"We  wholeheartedly  disagree," 
Larisa  said.  "It's  our  Position  that 
[Babbittl  has  no  jurisdiction  to" 
force  a  compact  on  Rhode  Island." 
especially  3  light  of  the  recent 


U.S.  Supreme  Court  decision,  he 
said. 

Before  the  ruling.  It  was  deer 
that  the  federal  Indian  Gaming 
Regulatory  Act  gave  tribes  the 
right  lo  appeal  lo  the  secretary  of 
the  interior— and  force  a  compact 
oo  a  stale  —  if  a  state  refused  to 
negotiate  an  agreement  The  tribe 
could  trigger  the  process  by  suing 
the  state  la  federal  court. 

But  the  high  court  ruled  that 
Congress  erred  In  the  gaming  act 
by  giving  tribes  (he  right  lo  sue 
states  or  state  officials.  Larisa  and 
others  have  ictefpreted  (hat  broad- 
ly to  mean  the  federal  government 
cant  force  casinos  oo  stales  that 
don't  want  them. 

What  the  ruling  does  mean, 
however,  b  far  from  dear.  The 
Interior  Department  which  met 
with  tribal  and  gaming  officials 

yesterday,  is  expected  to  seek 
comments  from  tribes  and  elected 
officials  on  the  Issue.  Henna  said. 

Noka  said  that  the  tribe's 
lawyers  had  examined  (he  ruling 
and  that  It  preserves  the  tribe's 
right  to  seek  refiel  (ram  the  secre- 
tary of  the  Interior. 

"tribes  can' no  longer  sue  states. ' 
but  the  federal  government  can." 
Noka  said.  Tbe  Itlbe  earlier  negoti- 
ated a  compass  with  former  Gov. 
Bruce  S wvflao .  but  that  agreement 
was  struck  down  by  two  courts. 

"We  have  consistently  main- 
tained our  willingness  to  share  our 
gaming  revenues  with  the  state,  al- 
though not  legally  required  lo  do 
so,  In  exchange  for  a  mutely  ben  e- 
nelal  compact  that  allows  the  tribe 
(o  compete  fairly"  with  casinos  In 
Massochussetts  and  Connection, 
Noka  said. 
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Ruling  seems 
to  be  break 
state  officials 
hoped  for 

By  Leader  staff  writer 

The  Supreme  Court  ruling  effec- 
tively neutralizing  bargaining 
leverage  for  Indian  tribes  in  the  next 
round  of  garni og  compact  negotia- 
lions  is  the  break  some  state  offi- 
cial* have  been  looking  for.       "* 

When  the  high  court  ruled  on 
Wednesday  that  state*  could  not  be 
sued  in  federal  court  over  compact 
disputes,  it  was  regarded  as  a 
victory  for  states. 

It  was  noted  by  Attorney  General 
James  Doyle  that  the  ruling 
"strengthened  considerably'*  Gov. 
Tommy  Thompson's  position  in 
upcoming  negotiations  for  renew- 
ing gaming  compacts. 

State  Sen.  Robert  Welch,  R- 
Redgranite,  a  gambling  opponent,' 
was  quick  to  respond.  On  Thursday 
he  issued  a  news  release  calling  for 
the  immediate  closure  of  all  Indian 
casinos  in  Wisconsin. 

"The  Indian  gaming  compacts 
were  negotiated  under  false 
pretenses  and  should  be  nullified 
today,"   said  Welch.   The  only 

See  Gaming,  Page  2A 
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reason  we  have  casinos  all  over  this 
dace  is  because  we  were  under  (he 
impression  we  had  to  negotiate." 

Welch  said  the  state  was  led  to 
believe  it  was  required  under  (he 
Indian  Gaming  Regulatory  Act  (o 
negotiate  gaming  compacts  with  the 
tribes. 

"When  you  sign  a  contract  with  a 
gun  to  your  head,  thai  contract  is  not 
binding."  Welch  said. 

He  added,  "Close  the  casinos, 

offer  some  short-term  job  displace- 
ment funds  to  the  workers  and  let's 
move  away  from  this  unfortunate 
chapter  in  our  stale's  history." 

As  gambling  operations  began 
growing  into  a  major  fund-raising 
mechanism  for  Indian  tribes,  the 
federal  government  required  states 
to  negotiate  the  seven-year 
c&mpacts  with  tribes,  setting  some 
conditions  for  the  games. 

:  The  Legislature  in  1990  adopted 
a 'law  giving  the  governor  sole 
authority  to  negotiate  the  agree- 
ments. No  legislative  ratification 
was  required. 

The  first  compact,  with  the  Onei- 
da Nation,  expires  in  1998.  and  the 
compacts  with  the  Menominee  and 
Stockbridge-Munsee  tribes  expire 
1*1999. 

The  tribes  want  state  approval  to 
open  casinos  a  new  locations  and 
to  broaden  the  kinds  of  gambling 
allowed  in  their  establishments. 

Thompson  has  said  he  would 
insist  on  there  being  "more  money 
on  the  table' '  when  compact  negoti- 
ations open. 

But  tribes  can  still  rely  on  the 
Bureau  of  Indian  Affairs  to 
strengthen  their  position. 

"This  decision  is  not  only  a  strike 
against  American  Indiutu'  access  to 
federal  courts  to  enforce  federal 
rights  against  a  state,  but  jeopar- 
dizes the  rights  of  all  Americans  to 


use  the  federal  courts  to  ensure  that 
states  comply  with  federal  law," 
said  Ada  Deer,  Bureau  of  Indian 
Affairs  assistant  secretary. 

The  Bureau  of  Indian  Affairs 
stands  staunchly  behind  the  Indian 
tribes  and  their  right  to  conduct 
Indian  gaming,"  she  said.  "We  will 

protect  this  American  Indian  right 
and  exercise  our  trust  responsibility 
to  assist  Indian  tribes  to  engage  in 
authorized  gaming  under  the  IGRA 
(Indian  Gaming  Regulatory  Act)." 

Deer's  boss.  Interior  Secretary 
Bruce  Babbitt,  said.  "We  want  to 
emphasize  that  the  court's  decision 
does  not  affect  the  continued  validi- 
ty of  existing  compacts  or,  in  our 
view,  prevent  the  voluntary  crea- 
tion of  new  compacts." 

Babbin  said  the  "overwhelming 
majority"  of  existing  compacts 
were  negotiated  without  the  need 
for  federal  intervention. 

There  are  557  federally  recog- 
nized Indian  tribes  which  would  be 
allowed  to  conduct  Indian  gaming 
under  the  IGRA,  but  currently  there 
are  only  282  tribes  that  are  actively 
conducting  Indian  gaming.  Of 
these,  126  (one-fifth)  have 
compacts  with  states  authorizing 
casino  fiming.  " 

Indian  gaming  authorized  under 
the  IGRA,  unlike  non-Indian 
gaining,  requires  that  the  proceeds 
from  the  gaming  operation  be  used 
to: 

•  fund  tribal  government  opera- 
tions or  programs; 

•  provide  for  general  welfare  of 
the  Indian  vibe  and  its  members; 

•  promote  tribal  economic 
development; 

•  donate  to  vfa«riuble 
organizations; 

•  help  fund  operations  of  local 
government  agencies. 


In  the  story  about  area  golf  in  the  Progress  edition  Wednesday,  the  story 
tneorrecdy  reported  (hat  peal  moss  was  being  planted  at  Pine  Hills. 
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THURSDAY.  MARCH  28.  1996 

A  VICTORY  FOR  STATES  ON  GAMBLING 

Tribe  still  optimistic  about  casino 
despite  court  ruling 


■  But  Almond's  lawyer  says 
the  governor  won't  negotiate 
with  the  Marragansetts  if  he 
doesn't  have  to. 

By  JON  GRANEY 

Jounul-Bulleao  SuJT  Wnter 

A  Narragansett  Indian  Tribal 
Council  memoer  said  that  while  he 
^as  disappointed  with  yesterdays 
Supreme  Court  ruling  that  Congress 
cannot  force  states  into  federal  court 
:o  settle  disputes  over  gambling  on 
Indian  reservations,  he  is  confident 
that  Governor  Almond  will  negotiate 
with  the  mbe  over  proposed  gaming 
fanlines  on  the  tnbe's  Chariestown 
reservanon. 

But  Almond's  legal  counsel  Jo- 
seph Lansa.  said  the  governor  won  t 
negonate  with  the  Na 


long  as  he  is  no  longer  obligated  to 
do  so. 

Lansa  said  the  decision  means  Al- 
mond is  not  obligated  to  negonate 
with  the  mbe. 

"Before  today,  if  the  State  of 
Rhode  Island  or  any  other  state  re- 
fused to  negonate  with  a  mbe  for  a 
compact,  the  mbe  could  go  into  fed- 
era]  court  and  get  an  order  that  the 
state  was  acting  in  bad  faith."  Lansa 
said.  The  Supreme  Court  yesterday 
ruled  that  process  unconstitutional. 

Randy  Noka.  first  councilman  for 
the  Narragansett  Indian  mbe,  was 
disappointed  with  the  decision. 

"On  a  legal  sense.  I  don't  have 
enough  understanding  of  the  full  de- 
cision, yet."  Noka  said.  "Certainly, 
on  a  moral  standpoint,  and  the  way 
the  gaming  act  was  set  up.  it  doesn't 
bode  well  for  mbes. 

I'm  disappointed  in  the  way  the 
decision  went,  but  I'm  not  surprised 
because  it  hasn't  been  a  very  Indian- 
favorable  court" 

Noka  said  he  hopes  the  decision 
doesn't  affect  negonanons  with  the 


state 

"Right  along  -he  governor  has 
been  saying  that  once  hnganon  was 
cleared  up.  he  d  sit  down  at  the  table 
and  start  negonanng  with  the  mbe." 
Noka  said.  1  think  the  mbe  has 
shown  that  weve  done  everything 
we  can  to  sit  down  in  good  faith  with 
Governor  Almond." 

"The  big  question."  Larisa  said. 
"is  whether  the  procedure  whereby 
the  mbe  eventually  gets  to  the  sec- 
retary of  the  intenor  is  soil  valid." 

If  the  state  and  the  mbe  cannot 
agree  on  a  compact,  each  can  submit 
its  own  proposal  to  the  secretary  of 
the  intenor.  who  picks  one.  recom- 
mends modificanons  and  enacts  the 
compact  over  any  objections  of  the 
state.  Lansa  said 

If  the  state  refuses  to  negonate. 
the  secretary  can  negonate  a  com- 
pact with  the  tnbe  and  force  the 
terms  of  the  agreement  on  the  state. 
Lansa  said. 

But  Lansa  said  the  procedure's 
prerequisite  was  that  the  mbe  first 
file  suit  in  federal  court.  Now  that 
the  court  suit  is  unconsntunonaL  he 
said,  the  Supreme  Court  or  Congress 
has  to  decide  whether  a  mbe  still  has 
that  remedy.  That,  he  said,  could 
take  months. 

"We  now  have  a  very  strong  ar- 
gument that  even  under  federal  law, 
the  state  is  not  required  to  enter  into 
a  gaming  compact  with  the  Narra- 
gansert Indian  mbe."  Lansa  said. 

Said  Noka.  "The  stance  the  tribe 
has  taken  is  that  we're  ready  to 
come  to  the  table  to  negonate  a  com- 
pact. 


"All  the  mbe  wanes  to  do  is  oro- 
vide  jobs  and  revenue  for  our  people 
and  also  for  residents  of  Rhode  Is- 
land. 1  would  think  that's  what  the 
governor  wants,  too  ' 

If  negoaanons  with  the  state  fall 
through.  Noka  said,  the  Tnbai  Coun- 
cil will  have  to  discuss  the  tnbe  s 
legal  opnons.  which  he  said  would 
include  taking  the  issue  to  the  Secre- 
tary of  the  Interior. 

'The  mbe  wul  do  whatever  is  nec- 
essary to  carry  forward  what  we 
desire."  he  said. 

"I  guess  we'll  have  to  see  what 
position  the  state  takes  first."  Noka 
said.  "We're  certainly  going  in  with 
an  open  mind  and  a  desire  to  get 
things  worked  out." 

"The  governor  will  not  sign  any 
Compaq  unless  he  has  to.'  Lansa 
said.  "But  talking  with  the  mbe  does 
not  bind  anyone." 

•The  bottom  line  is  if  he  is  not 
forced  by  the  federal  government  to 
grant  the  mbe  a  gaming  facility  in 
Chariestown.  he  will  not  do  so  with 
the  tribe  or  anybody  else  " 

Noka  said.  "The  governor  said 
he'd  come  to  the  table:  we  re  ready 
to  go  to  the  table.  The  next  step  after 
that  depends  on  his  decision." 
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No  dice 
for  tribes 
in  ruling 


By  Matt  Pommer 


Tht  Capital  Timtt 

A  new  U.S.  Supreme  Court  deci- 
sion bolstering  stale's  rights  will 
strengthen  Wisconsin's  hand  deal- 
ing with  Indian  efforts  to  expand 
gambling,  Attorney  Genera)  James 
Doyle  says. 

The  Supreme  Court  decision, 
reached  on  a  6-4  vote,  effectively 
said  Indian  nations  cannot  use  fed- 
eral courts  to  force  states  to  ep- 
prove  gaming  contracts  with  them. 

Doyle  said  that  where  state  ap- 
proval is  required  for  gaming,  the; 
decision  dramatically  strengthens 
the  state's  hand  in  negotiations' 
with  the  Indian  nations.  But  he 
warned  that  the  whole  business 
might  take  an  unexpected  turn. 

That  would  occur  if  the  U.S.  Su- 
preme Court  later  were  to  rule  the 
whole  Indian  Gaming  Regulatory 
Act  were  unconstitutional.  That 
would  remove  state  regulation  and 
allow  expanded  gambling  on  In-- 
dian  lands,  he  said. 

It  will  take  additional  court 
cases  to  sort  out  the  exact  mean- 
ing of  Wednesday's  200-page  deci- 
sion, the  attorney  general  said. 

The  winners  and  losers  wul  be 
played  out  In  the  future,  he  said. 

The  decision  was  hailed  by 
John  Matthews,  the  chief  of  staff 
for  Gov.  Tommy  Thompson.  Mat- 
thews called  it  a  major  victory  for 
the  states.  Thompson  was  out  of. 
the  state  at  an  education  confer- 
ence. 


Representatives  for  the  Indian 
groups  appeared  disappointed 
with  the  decision.  Deborah  Doxta- 
tor,  Oneida  tribal  chair,  said  the 
decision  apparently  won't  affect 
the  current  gaming  compacts  in 
Wisconsin. 

John  Teller,  the  Menominee  na- 
tion chair,  said  the  tribe  was  dis- 
appointed, but  tribal  attorneys 
needed  to  study  it  further. 

Federal  law  says  Indian  tribes 
have  the  right  to  any  type  of  gam- 
bling that  Is  permitted  for  others 
In  a  state.  It  requires  the  state  to 
negotiate  on  the  topic  and  had  al- 
lowed tribes  to  take  the  issue  to 
court. 

Wisconsin's  11  gaming  com- 
pacts with  Indian  nations  don't 
begin  to  expire  for  two  years,  but 
Doyle  noted  that  the  Wisconsin 
Constitution  Is  now  different  than 
it  was  when  the  existing  compacts 
were  negotiated  in  1991  and 
1992. 

VjS.  Judge  Barbara  Crabb  had 
ordered  the  state  to  negotiate 
compacts,  ruling  the  1987  consti- 
tutional amendment  to  allow  lot- 
teries and  parimutuel  betting  had 
opened  the  door  to  gamirig. 

Doyle  reminded  reporters  that 
Wisconsin's  Constitution  was 
amended  in  1993  to  specifically 
limit  gaming  to  a  narrowly  defined 
lottery,  parimutuel  betting,  and 
charitable  lotteries  and  raffles. 

There  Is  a  significant  doubt  that 
slots  and  blackjack  would  be  al- 
lowed anywhere  in  Wisconsin, 
Doyle  said.  The  court  decision 
seems  to  be  a  move  In  that  direc- 
tion, he  said. 
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MENOMINEE  INDIAN  TRIBE 
OF   WISCONSIN 


and 


STATE  OF  WISCONSIN 


GAMING  COMPACT  OF  1992 
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XXVI.  DURATION. 

A.  This  Compact  shall  be  In  effect  for  a  term  of  seven  years 
after  it  becomes  binding  on  the  parties. 

B.  The  duration  of  this  Compact  shall  thereafter  be 
automatically  extended  for  terms  of  five  years,  unless  either 
party  serves  written  notice  of  nonrenewal  on  the  other  party 
not  less  than  one  hundred  eighty  days  prior  to  the  expiration 
of  the  original  term  of  this  Compact  or  any  extension 
thereof. 

C.  In  the  event  written  notice  of  nonrenewal  is  given  by  either 
party  as  set  forth  in  this  section,  the  Tribe  shall  cease  all 
Class  III  gaming  under  this  Compact  upon  its  expiration  date 
or  upon  the  date  the  procedures  in  subsec.  E.  are  concluded 
and  a  successor  compact,  if  any,  is  in  effect. 

D.  The  Tribe  may  operate  Class  III  gaming  only  while  this 
Compact,  or  any  extension  thereof  under  this  section,  is  in 
effect. 

E.  In  the  event  that  written  notice  of  nonrenewal  of  this 
Compact  is  given  by  one  of  the  parties  under  subsec.  E., 
above,  the  Tribe  may,  pursuant  to  the  procedures  of  the  Act, 
request  the  State  to  enter  into  negotiations  for  a  successor 
compact  governing  the  conduct  of  Class  III  gaming  activities 
to  become  effective  following  the  expiration  of  this  Compact. 
Thereafter  the  State  shall  negotiate  with  the  Tribe  in  good 
faith  concerning  the  terns  of  a  successor  compact  (see  sec. 
11  (d)(3)(A)  of  the  Act).   If  a  successor  compact  is  not 
concluded  by  the  expiration  date  of  this  Compact,  or  any 
extension  thereof  under  subsec.  B..  the  Tribe  shall  do  one  of 
the  following: 

1.  Immediately  cease  all  Class  III  gaming  upon  the 
expiration  of  this  Compact,  or  any  extension  thereof 
under  subsec.  B.;  or 

2.  Commence  action  in  the  United  States  District  Court 
pursuant  to  section  11  (d)(7)  of  the  Act,  in  which  event 
this  Compact  shall  remain  in  effect  until  the  procedures 
set  forth  in  section  11  (d)(7)  of  the  Act  are  exhausted. 


245 


Hobbs,  Straus,  Dean  &   Walker 

LAW   OFFICES 

■  so  H   STREET.  N  W,  SUITE  BOO 
CAROL  L  BARBERO  (DC)  WASHINGTON,    O.C.    20006  PORTLAND   OFFICE 

S    BOBO  DEAN  (DC    NV)  (202)   7B3-5IOO  ,00'  9w   F,r™  *wu*  .3«-  FL 

CHARLES  A    HOBBS  (DC)  PORTLAND,  I 

FRANCES  L    HORN  IOC)  TELECOPIER  ISOil  3»«-8834 

MATTHEW  S    JAFFE  (DC.  MD> 
MARSHA  KOSTURA  SCHMIDT  (DC.  PA) 
JOHN  P   LOWNDES  (DC.  FU  »-«*-*•**. 

„ller,or,  May   24,     1996 

MICHAEL  L    ROY  (DC.  MA) 

JERRY  C    STRAUS  (DC) 

(DC.  ND)  KAREN  J   FUNK 

JOSEPH  H    WEBSTER  (DO  MARIE  OSCEOLA-BRANCH 


The  Honorable  John  McCain 
241  Senate  Russell  Building 
First  and  C  Streets,  NE 
Washington,  DC  20510 

Dear  Senator  McCain: 

This  letter  responds  to  your  letter  of  May  14,  1996,  asking 
my  response  to  several  supplemental  questions  for  the  record  of 
the  May  9th  oversight  hearing  on  Supreme  Court's  recent  decision 
in  the  Seminole  case.  For  ease  of  reference,  the  text  of  the 
supplemental  questions  is  repeated  below,  followed  by  my  answer  to 
each  of  the  questions  posed. 

2 ;  There  was  a  good  deal  of  testimony  at  the 
May  9th  hearing  discussing  the  holding  of  the 
Eleventh  Circuit  Court  in  Semlnol  e  which 
provided  that  the  Tribe  may  go  directly  to 
the  Secretary  of  the  Interior  who  has  the 
authority  to  ieaue  Class  III  gaming 
procedures .  Others     have     asserted      that      the 

controlling  opinion  should  be  that  of  the 
Ninth  Circuit  in  Spokane  Tribe  v.  Washington, 
where  the  Court  rejected  the  Eleventh 
Circuit's  rationale  and  found  that  the 
Secretary  did  not  possess  the  authority  to 
issue  Class  III  gaming  without  a  prior 
Federal  court  determination  of  "bad  faith." 
How    would    you    respond     to     this    position? 

First,  since  the  Ninth  Circuit's  Spokane  opinion  has  been 
vacated  and  remanded,  without  comment  from  the  Supreme  Court, 
Spokane  has  no  precedential  value.  The  Eleventh  Circuit  opinion 
has  been  upheld  and  while  the  Court  declined  to  address  the  "go 
directly  to  the  Secretary"  remedial  provisions  set  forth  by  the 
Eleventh  Circuit,  that  formulation  is  the  only  extant  judicial 
view  of  the  means  by  which  IGRA  goals  can  be  achieved. 
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Second,  the  Ninth  Circuit,  in  Spokane  ■  did  not  face  the 
problem  addressed  by  the  Eleventh  Circuit.  The  Ninth  Circuit, 
having  upheld  the  right  of  the  tribes  to  sue  states  to  enforce  the 
compact  provisions  of  the  IGRA,  did  not  have  to  determine  what 
kind  of  severance  could  be  made  to  save  the  statute,  where  the 
core  remedy  provided  by  Congress  --  the  "good  faith"  lawsuit  -- 
was  held  constitutionally  infirm  unless  the  state  waived  its 
Eleventh  Amendment  immunity.  Thus,  while  the  Ninth  Circuit  did, 
indeed,  criticize  the  holding  of  the  Eleventh  circuit,  that 
criticism  was  dictum  only,  and  was  then  based  on  a  conclusion  of 
law  that  the  Supreme  Court  has  vacated  --  namely  that  the  tribes 
were  able  to  avail  themselves  of  the  IGRA  judicial  remedy. 

In  my  written  testimony  I  have  provided  the  Committee  with  a 
detailed  legal  memorandum  outlining  the  legal  support  for  the 
result  reached  by  the  Eleventh  Circuit.  The  Eleventh  Circuit's 
solution  is  a  rational  one.  The  Supreme  Court  has  decided  that 
federal  courts  may  not  play  a  role  in  determining  the  compact 
obligations  of  a  state  that  does  not  consent  to  judicial 
resolution  of  the  question.  The  compact  obligation  is  still 
validly  created  by  the  statute.  If  the  courts  cannot  play  a  role, 
then  under  the  Eleventh  Circuit's  severance  analysis,  the 
Secretary's  involvement  (as  anticipated  in  the  statutory  mediation 
process)  is  merely  accelerated.  The  IGRA  can  then  produce  the 
results  it  sought  by  providing  the  tribes  with  the  opportunity  to 
conduct  on  tribal  lands  the  full  scope  of  class  III  gaming  to 
which  they  are  entitled  under  federal  law. 

1A)  What  are  the  potential  impacts  if  the  Court 
were  to  adopt  the  Ninth  Circuit's  rationale? 
Would  we  be  back  to  a  Pre- IGRA -C aba  z  on 
standard  where  the  state  has  no  role  in 
regulating     Indian     gaming? 

Adopting  that  portion  of  the  Ninth  Circuit's  rationale  that 
rejects  secretarial  procedures  would  be  to  render  the  statute 
subject  to  the  extreme  severance  analysis  adopted  by  the  District 
Court  in  the  Colville  case,  striking  down  all  of  the  class  III 
provisions.  In  fact,  because  the  IGRA  was  adopted  in  part  to 
assure  a  unified  approach  to  class  II  and  Class  III  gaming,  the 
entire  statute  may  fall  as  having  failed  in  its  central  purpose  of 
providing  a  coherent  system  of  regulation  for  Indian  gaming. 

If  IGRA  is  struck  down,  the  law  of  the  land  is  the  Supreme 
Court's  decision  in  the  Cabazon  case,  that  states  have  no  role  in 
the  regulation  of  Indian  gaming.  As  the  Supreme  Court  reaffirmed 
in  Seminole  .  state  participation  in  such  regulation  was  a 
congressional  creation,  but  one  that  was  expressly  conditioned 
upon  good  faith  negotiation  and  the  right  of  the  tribes  to  enforce 
the  states'  obligation  to  behave  in  accord  with  the  statute  and 
tribal  sovereignty. 
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If  the  class  III  provisions  of  the  IGRA  are  struck  down, 
there  would  be  a  chaotic  situation  created  in  many  states  where 
tribes  are  operating  multi-million  dollar  gaming  facilities  under 
compacts  approved  under  the  provisions  of  the  act.  Considerable 
litigation  would  inevitably  ensue  as  to  the  continued  legality  of 
those  operations  under  the  authority  of  the  Cabazon  case. 

2A)  Would  it  not  be  unwise  public  policy  for  the 
Interior  Secretary  to  issue  procedures  since 
it  would  invite  tribes  to  sue  states  as  soon 
as  possible  over  any  minor  dispute.  provoke 
the  state  to  raise  the  Eleventh  Amendment 
defense  against  suit,  and  show  up  at  the 
Secretary ' s      doorstep? 

Were  the  dispute  truly  minor,  nothing  would  prevent  the  state 
from  consenting  to  suit  (for  that  particular  action)  on  which  it 
could  presumably  prevail  against  a  claim  of  bad  faith  negotiation. 
There  would,  in  that  event,  be  little  incentive  for  a  state  to 
impede  speedy  judicial  resolution  in  favor  of  relinquishing 
control  to  the  Secretary.  Presumably  the  policy  makers  of  each 
state  would  be  able  to  assess  the  relative  benefits  of  the 
alternative  modes  of  resolution  of  such  minor  disputes. 

In  addition,  any  regulations  promulgated  by  the  Secretary 
that  would  lead  to  the  issuance  of  procedures,  could  have 
safeguards  built  in  to  prevent  tribal  abuse  of  the  process  in 
suits  that  involve  minor  or  frivolous  issues. 

Finally,  it  is  important  to  stress  that  the  possibility  of 
procedures  would  most  likely  be  raised  in  those  states,  listed 
below,  where  compacts  have  not  been  concluded  or  where,  in  such 
states  as  Arizona  and  Louisiana,  compacts  made  available  to  other 
tribes  have  been  unfairly  denied  to  a  single  tribe.  In  these 
states,  where  the  struggle  to  obtain  a  compact  has  gone  on  for 
years,  the  issues  in  dispute  have  already  ripened  and  are  far  from 
minor . 

2B)  How  would  you  suggest  the  Secretary 
adjudicate  disputes  between  sovereign  states 
and     sovereign     tribes? 

The  Sovereignty  of  the  United  States,  as  represented  by  the 
Secretary,  is  superior  to  that  of  either  the  tribes  or  the  states. 
To  protect  the  interests  of  the  tribes,  to  whom  the  United  States 
owes  a  trust  duty,  the  Secretary  could  resolve  such  disputes  as 
intended  by  the  statute.  If  a  compact  dispute  is  not  resolved  by 
adjudication  or  mediation,  then  the  Secretary  is  empowered  to 
assume  the  responsibility  of  providing  procedures  governing  class 
III  gaming  operations  on  a  tribe's  land.   We  understand  that  any 
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regulations  promulgated  by  the  Secretary  relative  to  the  issuance 
of  procedures  would  provide  for  dispute  resolution  methods, 
involving  such  things  as  the  appointment  of  a  special  master  or  a 
mediator.  Of  course,  the  final  decision  of  the  Secretary  to  issue 
procedures,  as  well  as  the  content  of  those  procedures,  will  be 
subject  to  judicial  review  under  the  Administrative  Procedures 
Act. 

In  the  alternative,  the  United  States  may  initiate  suit 
against  any  state  to  require  it  to  comply  with  federal  law  --  in 
this  case  the  duty  to  comply  with  the  compacting  provisions  of  the 
IGRA.  Thus,  a  suit  by  the  federal  trustee  would  be  one  method  by 
which  the  Secretary  could  facilitate  the  resolution  of  disputes 
that  may  no  longer  be  determined  according  to  the  statutory 
process.  This  alternative  would  be  particularly  appropriate  with 
respect  to  states  like  Louisiana  and  Rhode  Island  where  there  is 
no  dispute  over  the  scope  of  gaming  and  the  governor  is  simply 
stonewalling  in  reliance  on  the  Seminole  case. 

2C)  Would  not  the  idea  of  Secretarial  Procedures 
mean  the  Secretary  would  have  to  be  vested 
with  "quasi  judicial"  powers  to  determine  who 
is      in      good      or      bad      faith?  Is       there      any 

precedence     for     this? 

The  Secretary  would  not  need  to  make  a  "good  faith" 
determination.  Any  procedures  would,  however,  require  a 
determination  of  the  proper  scope  of  gaming  permissible  in  the 
state.  We  suggest  that  such  a  threshold  determination  could  be 
accomplished  with  the  assistance  of  a  special  master,  or  through  a 
mediation  process  (with  the  participation  of  the  state  if  it  so 
chooses,  or  without,  if  otherwise) .  There  is  precedent  for  such  a 
process  in  Indian  water  rights  cases  and  disputes  over  tribal 
lands  and  other  resources. 

2D)  How  would  you  propose  the  Secretary  fairly 
adjudicate  or  mediate  disputes  when  he  has  a 
trust  responsibility  to  further  the  interests 
of  one  of  the  parties  --  the  Indian  tribe  -- 
that  may  conflict  with  his  obligations  to  the 
general      public? 

There  is  no  conflict.  In  the  first  place,  the  Secretary's 
duty  to  fulfill  the  trust  responsibility  on  behalf  of  the  United 
States  is.  part  of  his  obligation  to  the  general  public.  Moreover, 
his  duty  to  provide  regulation  of  tribal  class  III  gaming  is 
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consistent  with  the  interest  of  the  general  public  in  an  operation 
that  is  safeguarded  against  crime  and  bad  management  and  is  run  in 
a  manner  to  protect  the  general  health  and  safety  of  the  public. 
If  these  objectives  are  met,  and  if  the  IGRA  statutory  purpose  of 
furthering  tribal  economic  development  is  advanced,  then  the 
Secretary  has  served  the  interests  of  the  public  and  tribes,  as 
those  interests  were  seen  by  Congress  to  converge. 

Of  course,  if  a  given  state  wishes  to  avoid  any  problem  it 
perceives  in  the  procedures  alternative,  it  will  remain  free  to 
subject  itself  to  resolution  of  issues  in  dispute  in  the  judicial 
remedy  that  Congress  provided. 

2E)  What  role  should  a  state  have  in  any 
Secretarial      Procedures? 

Assuming  it  is  willing  to  participate,  a  state  could  have  a 
role  approximating  that  available  under  the  IGRA.  It  could 
participate  in  a  mediated  process  by  which  the  scope  of  gaming  is 
determined  and  the  process  of  class  III  regulation  is  established. 
If  a  state  chooses  not  to  participate,  then  its  refusal  should  not 
stand  in  the  way  of  the  Secretary's  promulgation  of  procedures 
=oecific  to  the  tribe  requesting  regulation.  In  that  event,  the 
special  master  or  mediator  would  decide  the  same  issues  from  all 
available  information,  but  the  state  would  have  relinquished  its 
voice  in  the  process.  The  result  would  be  the  same  as  would  apply 
under  the  IGRA  remedial  scheme  if  the  state  refuses  to  participate 
in  the  process  after  a  mediator  is  appointed.  Eventually,  the 
mediator  recommends  a  compact  to  the  Secretary,  who  may  adopt  it 
so  long  as  it  is  consistent  with  applicable  law. 

3)  In  testimony  before  the  Committee  we  heard 
from  several  states  about  the  impact  on 
Indian  gaming  should  the  Ninth  Circuit's 
decision  in  Rumaey  go  to  the  Supreme  Court. 
In  your  view,  what  are  the  potential  outcomes 
should  the  Rumsev  decision  go  to  the  Supreme 
Court     and    how    will     that     Impact     Indian     gaming? 

The  Rumsev  decision  will  reflect  the  Ninth  Circuit's  view  of 
the  scope  of  class  III  gaming  otherwise  permitted  in  the  State  of 
California.  It  will  contain  issues  peculiar  to  state  law,  such  as 
the  particular  requirements  of  the  California  lottery  statute,  as 
well  as  interpretations  of  the  general  law  and  policy  issues  of 
the  IGRA,  in  the  determination  of  what  games  a  state  permits.  At 
present,  the  Rumsey  opinion,  not  yet  final,  is  a  fairly 
restrictive  interpretation  that  would  limit  tribes  to  play  exactly 
those  games  that  are  expressly  permitted  in  a  given  state.  While 
even   that   scope   of   gaming   would   be   greater   than   that 


250 


The  Honorable  John  McCain 
May  24,  1996 
Page  6 


currently  contained  in  California  compacts,  it  is  more  limited 
than  the  games  that  tribes  have  requested,  both  in  California  and 
elsewhere . 

Although  tribes  strongly  disagree  with  the  present  Rumsev 
opinion,  should  the  Supreme  Court  adopt  the  Rumsev  ruling,  this 
would  significantly  narrow  the  issues  that  have  historically  been 
the  subject  of  IGRA  litigation.  With  that  guidance,  tribes  would 
be  limited  to  requesting  compacts  that  are  tailored  to  reflect 
precisely  the  games  operated  within  the  state.  In  that  event,  a 
failure  to  compact  would  require  little  additional  analysis, 
either  by  a  reviewing  court,  or  by  the  Secretary. 

4  )  I  noted  with  interest  that  in  your  testimony 
you  suggest  that  the  only  remedy  for  Indian 
tribes,  absent  Secretarial  Procedures,  is  to 
petition  the  United  States  to  file  suit 
against  states  who  have  failed  to  negotiate 
in  "good  faith"  pursuant  to  IGRA  and  in  that 
way  avoid  the  State ' s  Eleventh  Amendment 
immunity  defenses.  Do  you  have  any  examples 
where  this  has  occurred?  In  your  view  is 
this  "remedy"  one  that  is  realistically 
available  to  Indian  tribes,  not  just  in 
theory? 

In  the  IGRA  context,  while  it  has  submitted  amicus  briefs  in 
support  of  tribal  litigation,  the  United  States  has  not  brought 
suit  against  a  state  on  a  tribe's  behalf.  It  has  done  so  in  other 
settings,  as  the  trustee  of  a  tribe  to  protect  the  trust  assets. 
Thig  has  occurred  in  numerous  cases  wherein  the  United  States  sued 
to  protect  tribal  water,  land  and  other  resources.  Some  examples 
include: 

Nevada  v.  United  States.  463  U.S.  110  (1983)  (United 
States  sued  to  protect  water  rights  on  behalf  of  the 
Pyramid  Lake  Indian  Reservation) ; 

Colorado  River  Water  Cons.  Dist.  v.  United  States,  424 
U.S.  800  (1976)  (United  States  brought  declaratory  suit 
to  protect  tribal  water  rights); 

Arizona  v.  California,  373  U.S.  546  (1963),  344  U.S.  919 
(1953)  (United  States  intervened  in  suit  to  protect 
water  rights  in  the  Colorado  River  on  behalf  of  several 
tribes) ; 

United  States  v.  State  of  Minn.  .  270  U.S.  181  (1926) 
(United  States  sued  to  protect  Chippewa  tribal  land 
rights) ; 
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Cramer  v.  United  States.  261  U.S.  219  (1923)  (United 
States  sued  to  protect  individual  Indian's  land  rights); 

Heckman  v.  United  States.  224  U.S.  413  (1912)  (United 
States  sued  to  protect  individual  Cherokee's  land 
rights),  rev'd.  224  U.S.  448,  aff'd  as  modified.  224 
U.S.  458  (1912); 

Seufert  Bros,  v.  United  States.  249  U.S.  194  (1919) 
(United  States  sued  to  protect  fishing  rights  for  the 
Yakima  Tribe  by  enjoining  the  operation  of  a  private 
corporation's  "fish  wheel"); 

Winters  v.  United  States,  207  U.S.  564  (1908)  (United 
States  sued  to  protect  water  rights  for  the  Fort  Belknap 
Reservation) ; 

United  States  v.  Winans.  198  U.S.  371  (1905)  (United 
States  sued  to  protect  fishing  rights  on  behalf  of 
members  of  the  Yakima  Tribe) ; 

United  States  v.  State  of  Wash..  759  F.2d  1353  (9th 
Cir.)  (United  States  sued  in  second  phase  of  fishing 
litigation  to  protect  Western  Washington  tribes'  fishing 
rights),  cert,  denied.  474  U.S.  994  (1985); 

United  States  v.  Adair.  723  F.2d  1394  (9th  Cir.  1983) 
(United  States  brought  declaratory  suit  to  protect 

Klamath  Tribe  water  rights),  cert,  denied.  467  U.S.  1252 
(1984)  ; 

United  States  v.  State  of  Mich. .  623  F.2d  448  (6th  Cir. 
1980)  (United  States  sued  to  protect  Chippewa  &  Ottawa 
Tribes'  gill  net  fishing  rights),  cert,  denied.  454  U.S. 
1124  (1981); 

Sac  &  Fox  Tribe  v.  Licklider.  576  F.2d  145  (8th  Cir.) 
(United  States  brought  suit  to  protect  tribal  hunting, 
trapping  &  fishing  rights),  cert,  denied.  439  U.S.  955 
(1978) ; 

Barta  v.  Oalala  Sioux  Tribe.  259  F .  2d  553  (8th  Cir. 
1958)  (United  States  sued  for  the  tribe  to  collect 
tribal  taxes  from  non-Indian  lessees  of  tribal  land) , 
cert,  denied.  358  U.S.  932  (1959); 

United  States  v.  Ahtanum  Irr.  Dist..  236  F.2d  321  (9th 
Cir.  1956)  (United  States  brought  suit  to  protect  Yakima 
Tribe's  water  rights),  cert.  denied.  352  U.S.  988 
(1957) ; 
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United  States  v.  Walker  River  Irr.  Dist..  104  F.2d  334 
(9th  Cir.  1939)  (United  States  brought  suit  to  protect 
Walker  River  Indian  Reservation's  water  rights); 

United  States  v.  Fitzgerald,  201  F.  295  (8th  Cir.  1912) 
(United  States  brought  suit  seeking  damages  for  the 
wrongful  taking  of  wool  from  an  individual  Indian) ,- 

Conrad  Inv.  Co.  v.  United  States,  161  F.  829  (9th  Cir. 
1908)  (United  States  brought  suit  to  protect  Blackfeet 
Reservation's  water  rights); 

United  States  v.  State  of  Minn.,  466  F.Supp.  1382  (D. 

Minn.   1979)   (United  States  sued  to  protect  Chippewa 

Band's  hunting,   fishing,   trapping  &  ricing  rights), 

aff 'd,  614  F.2d  1161  (8th  Cir.),  cert,  denied,  449  U.S. 
905  (1980); 

United  States  v.  State  of  Wash.,  384  F.Supp.  312  (W.D. 
Wash.  1974),  aff 'd.  520  F.2d  676  (9th  Cir.  1975),  cert. 
denied,  423  U.S.  1086  (1976)  (United  States  sued  to 
protect  Western  Washington  tribes'  fishing  rights); 

Sohappy  v.  Smith.  302  F.Supp.  899  (D.  Or.  1969)  (United 
States  sued  to  protect  Columbia  River  tribes'  fishing 
rights) ; 

United  States  ex  rel.  Ray  v.  Hibner.  27  F.2d  909  (D. 
Idaho  1928)  (United  States  sued  to  protect  individual 
Indian's  water  rights  on  the  Fort  Hall  Reservation) . 

The  remedy  of  a  suit  by  the  United  States  to  enforce  the 
state's  compacting  duty  is  not  just  a  theoretical  form  of  relief. 
Despite  the  tribe's  inability  to  compel  a  state  to  appear  in 
court,  the  state  still  has  a  legal  obligation  to  comply  with  the 
IGRA.  If  no  enforcement  is  accomplished,  then  the  force  of 
federal  law  has  been  undermined.  If  the  Secretary  brings  suit, 
then  the  judicial  system  will  be  able  to  determine  the  relative 
rights  of  the  parties.  Perhaps  more  important,  if  the  United 
States  brings  suit,  the  states  will  be  alerted  that  they  cannot 
use  sovereign  immunity  as  a  means  to  avoid  the  express  command  of 
Congress,  and  those  same  states  may  engage  in  the  negotiation 
process  of  their  own  accord. 

A  lawsuit  by  the  United  States  against  states  that  refuse  to 
negotiate  is  an  alternative  to  Secretarial  procedures,  and  might 
profitably  go  forward  in  the  time  it  takes  to  promulgate 
procedures  --  and,  likely,  defend  such  procedures  against  attack 
by  those  same  states  that  refuse  to  negotiate.  As  such,  it  is  a 
power  of  the  federal  government  to  enforce  compliance  with  federal 
law,  and  should  not  be  overlooked. 
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Questions   submitted  by  Senator  Wellstone 

1  )    Do  you  know  how  many  states,   in  which  Class 

III  gaming  is  otherwise  permitted,  and  tribes 
denied  the  right  to  engage  in  Class  III 
gaming  activities  because  of  the  state 
government's  refusal  to  negotiate  a  compact? 

While  the  list  may  not  be  exhaustive,  we  are  aware  that 
tribes  have  been  denied  the  right  to  conduct  class  III  gaming  in 
the  following  states: 

Florida 

California 

Rhode  Island 

Louisiana  (Jena  Band  of  Choctaw) 

Arizona  (Salt  River  Pima) 

New  Mexico 

Oklahoma 

Alabama 

In  other  states,  such  as  Washington,  tribes  have  been  forced 
to  accept  less  than  the  full  scope  of  Class  III  gaming  that  the 
state  allows. 

2  )    What  do  you  see  as  the  defects  in  IGRA? 

At  present  the  IGRA  confirms  the  tribes'  right  to  conduct 
gaming  on  tribal  lands,  but  does  not  provide  an  avenue  to  enforce 
that  right.  Wholly  against  the  express  intention  of  the  Congress, 
the  states  are  able  to  bar  tribes  from  engaging  in  class  III 
gaming  solely  by  refusing  to  conclude  compacts  with  tribes.  This 
is  particularly  unfair  in  view  of  the  fact  that  the  states  had 
been  held  by  the  Supreme  Court  in  Cabazon  to  have  no  role  in  the 
regulation  of  Indian  gaming.  The  states  then  asked  Congress  to 
grant  them  the  role  now  contained  in  the  statute,  and  they  are 
using  that  participation  as  a  way  to  block  the  exercise  of  tribal 
rights.   If  nothing  else  in  the  IGRA  needs  fixing,  this  does. 

3  )        In    your     view,     are     amendments  to  IGRA     needed 

at     this     time     to    address     the     issue     of    states 
which     choose     not     to     negotiate     with     tribes? 

Yes.  Such  an  amendment  is  sorely  needed,  if  Secretarial 
procedures  are  not  made  available  to  provide  tribes  with  an 
effective  remedy.  S.  487,  as  introduced,  had  a  provision  which 
would  have  provided  for  a  bypass  of  states  that  choose  not  to 
negotiate  a  compact,  or  assert  immunity  to  the  judicial  attempt  to 
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determine  its  obligations  to  do  so.  That  provision  was  stripped 
from  the  Bill  before  it  was  reported  out  of  Committee.  That 
provision,  or  one  like  it,  should  be  incorporated  into  any  future 
amendments  to  the  IGRA. 

Tribal  groups  have  been  developing  alternative  amendment 
language  designed  to  remedy  the  failure  of  a  state  to  participate 
in  the  IGRA  compact  process.  Because  state  law  may  deny  state 
officials  authority  to  negotiate  or  enter  into  a  compact  with  an 
Indian  tribe,  a  remedial  provision  should  permit  the  Secretary  to 
assume  the  role  of  providing  class  III  regulation  in  all  cases 
that  a  state  is  unwilling,  or  unable  to  do  so.  On  behalf  of  our 
clients,  we  hope  to  work  with  the  Committee  in  developing  the 
necessary  legislative  language  to  address  this  issue. 

4  )  In  your  view,  are  amendments  to  IGRA  needed 
at  this  time  to  clarify  the  authority  of  the 
Secretary    of     the     Interior     to     issue     compacts? 

No.  As  stated  by  the  Eleventh  Circuit,  the  Secretary  has 
such  authority  under  the  present  statute.  In  our  view,  the 
Secretary  presently  possesses  authority  to  promulgate  regulations 
without  the  need  for  an  amendment  to  the  IGRA. 


I  greatly  appreciated  the  opportunity  to  appear  before  the 
Committee  to  present  testimony  on  the  effects  of  the  Supreme  Court 
decision  in  Seminole .  I  hope  that  my  testimony,  and  the  answers 
provided  herein  to  your  supplemental  questions,  will  be  of 
assistance  to  you  and  other  members  of  the  Committee  as  you 
determine  a  legislative  course  to  resolve  these  issues. 

Sincerely, 

HOBBS,   jgTRAUS,    DEAN   &   WALKER 

c 


ry  C.    Straus 
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SEMINOLE  TRIBE  OF  FLORIDA,  PETITIONER 
v.  FLORIDA  ET  AL. 

ON  WRIT  OF  CERTIORARI  TO  THE  UNITED  STATES  COURT 
OF  APPEALS  FOR  THE  ELEVENTH  CIRCUIT 

[March  27,  1996] 

Justice  Stevens,  dissenting. 

This  case  is  about  power — the  power  of  the  Congress 
of  the  United  States  to  create  a  private  federal  cause  of 
action  against  a  State,  or  its  Governor,  for  the  violation 
of  a  federal  right.  In  Chisholm  v.  Georgia,  2  Dall.  419 
(1793),  the  entire  Court — including  Justice  Iredell  whose 
dissent  provided  the  blueprint  for  the  Eleventh  Amend- 
ment— assumed  that  Congress  had  such  power.  In  Hans 
v.  Louisiana,  134  U.  S.  1  (1890) — a  case  the  Court 
purports  to  follow  today — the  Court  again  assumed  that 
Congress  had  such  power.  In  Fitzpatrick  v.  Bitzer,  427 
U.  S.  445  (1976),  and  Pennsylvania  v.  Union  Gas  Co., 
491  U.  S.  1,  24  (1989)  (STEVENS,  J.,  concurring),  the 
Court  squarely  held  that  Congress  has  such  power.  In 
a  series  of  cases  beginning  with  Atascadero  State 
Hospital  v.  Scanlon,  473  U.  S.  234,  238-239  (1985),  the 
Court  formulated  a  special  "clear  statement  rule"  to 
determine  whether  specific  Acts  of  Congress  contained 
an  effective  exercise  of  that  power.  Nevertheless,  in  a 
sharp  break  with  the  past,  today  the  Court  holds  that 
with  the  narrow  and  illogical  exception  of  statutes 
enacted  pursuant  to  the  Enforcement  Clause  of  the 
Fourteenth  Amendment,  Congress  has  no  such  power. 

The  importance  of  the  majority's  decision  to  overrule 
the  Court's  holding  in  Pennsylvania  v.   Union  Gas' Co. 
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cannot  be  overstated.  The  majority's  opinion  does  not 
simply  preclude  Congress  from  establishing  the  rather 
curious  statutory  scheme  under  which  Indian  tribes  may 
seek  the  aid  of  a  federal  court  to  secure  a  State's  good 
faith  negotiations  over  gaming  regulations.  Rather,  it 
prevents  Congress  from  providing  a  federal  forum  for  a 
broad  range  of  actions  against  States,  from  those 
sounding  in  copyright  and  patent  law,  to  those  concern- 
ing bankruptcy,  environmental  law,  and  the  regulation 
of  our  vast  national  economy.1 

There  may  be  room  for  debate  over  whether,  in  light 
of  the  Eleventh  Amendment,  Congress  has  the  power  to 
ensure  that  such  a  cause  of  action  may  be  enforced  in 
federal  court  by  a  citizen  of  another  State  or  a  foreign 
citizen.  There  can  be  no  serious  debate,  however,  over 
whether  Congress  has  the  power  to  ensure  that  such  a 


^ee,  e.g.,  Pennsylvania  v.  Union  Gas  Co.,  496  U.  S.  1  (1989) 
(holding  that  a  federal  court  may  order  a  State  to  pay  clean-up  costs 
pursuant  to  the  Comprehensive  Environmental  Response,  Compensa- 
tion, and  Liability  Act  of  1980);  In  re  Merchants  Grain,  Inc.,  59 
F.  3d  630  (CA7  1995)  (holding  that  the  Eleventh  Amendment  does 
not  bar  a  bankruptcy  court  from  issuing  a  money  judgment  against 
a  State  under  the  Bankruptcy  Code);  Chavez  v.  Arte  Publico  Press, 
59  F.  3d  539  (CA5  1995)  (holding  that  a  state  university  could  be 
sued  in  federal  court  for  infringing  an  author's  copyright).  The 
conclusion  that  suits  against  States  may  not  be  brought  in  federal 
court  is  also  incompatible  with  our  cases  concluding  that  state 
entities  may  be  sued  for  antitrust  violations.  See,  e.g,  Goldfarb  v. 
Virginia  State  Bar,  421  U.  S.  773,  791-792  (1975). 

As  federal  courts  have  exclusive  jurisdiction  over  cases  arising 
under  these  federal  laws,  the  majority's  conclusion  that  the  Eleventh 
Amendment  shields  States  from  being  sued  under  them  in  federal 
court  suggests  that  persons  harmed  by  state  violations  of  federal 
copyright,  bankruptcy,  and  antitrust  laws  have  no  remedy.  See 
Harris  &  Kenny,  Eleventh  Amendment  Jurisprudence  After 
Atascadero:  The  Coming  Clash  With  Antitrust,  Copyright,  and 'Other 
Causes  of  Action  Over  Which  the  Federal  Courts  Have  Exclusive 
Jurisdiction,  37  Emory  L.  J.  645  (1988). 
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cause  of  action  may  be  brought  by  a  citizen  of  the  State 
being  sued.  Congress'  authority  in  that  regard  is  clear. 
As  JUSTICE  SOUTER  has  convincingly  demonstrated,  the 
Court's  contrary  conclusion  is  profoundly  misguided. 
Despite  the  thoroughness  of  his  analysis,  supported  by 
sound  reason,  history,  precedent,  and  strikingly  uniform 
scholarly  commentary,  the  shocking  character  of  the 
majority's  affront  to  a  coequal  branch  of  our  Government 
merits  additional  comment. 

I 

For  the  purpose  of  deciding  this  case,  I  can  readily 
assume  that  Justice  Iredell's  dissent  in  Chisholm  v. 
Georgia,  2  Dall.,  at  429-450,  and  the  Court's  opinion  in 
Hans  v.  Louisiana,  134  U.  S.  1  (1890),  correctly  stated 
the  law  that  should  govern  our  decision  today.  As  I 
shall  explain,  both  of  those  opinions  relied  on  an 
interpretation  of  an  Act  of  Congress  rather  than  a  want 
of  congressional  power  to  authorize  a  suit  against  the 
State. 

In  concluding  that  the  federal  courts  could  not  enter- 
tain Chisholm's  action  against  the  State  of  Georgia, 
Justice  Iredell  relied  on  the  text  of  the  Judiciary  Act  of 
1789,  not  the  State's  assertion  that  Article  III  did  not 
extend  the  judicial  power  to  suits  against  unconsenting 
States.  Justice  Iredell  argued  that,  under  Article  III, 
federal  courts  possessed  only  such  jurisdiction  as 
Congress  had  provided,  and  that  the  Judiciary  Act 
expressly  limited  federal-court  jurisdiction  to  that  which 
could  be  exercised  in  accordance  with  "'the  principles 
and  usages  of  law.'"  Chisholm  v.  Georgia,  2  Dall.,  at 
434  (quoting  §14  of  the  Judiciary  Act  of  1789.)  He 
reasoned  that  the  inclusion  of  this  phrase  constituted  a 
command  to  the  federal  courts  to  construe  their  jurisdic- 
tion in  light  of  the  prevailing  common  law,  a  background 
legal  regime  which  he  believed  incorporated  the  doctrine 
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of  sovereign  immunity.    Chisholm  v.  Georgia,  2  Dall.,  at 
434-436  (Iredell,  J.,  dissenting).2 

Because  Justice  Iredell  believed  that  the  expansive 
text  of  Article  III  did  not  prevent  Congress  from  impos- 
ing this  common-law  limitation  on  federal-court  jurisdic- 
tion, he  concluded  that  judges  had  no  authority  to 
entertain  a  suit  against  an  unconsenting  State.3  At  the 
same  time,  although  he  acknowledged  that  the  Constitu- 
tion might  allow  Congress  to  extend  federal-court 
jurisdiction  to  such  an  action,  he  concluded  that  the 
terms  of  the  Judiciary  Act  of  1789  plainly  had  not  done 
so. 

"[Congress']  direction,  I  apprehend,  we  cannot 
supersede  because  it  may  appear  to  us  not  suffi- 
ciently extensive.  If  it  be  not,  we  must  wait  till 
other  remedies  are  provided  by  the  same  authority. 
From  this  it  is  plain  that  the  Legislature  did  not 
chuse  to  leave  to  our  own  discretion  the  path  to 
justice,  but  has  prescribed  one  of  its  own.  In  doing 
so,  it  has,  I  think,  wisely,  referred  us  to  principles 
and  usages  of  law  already  well  known, and  by  their 
precision  calculated  to  guard  against  the  innovating 
spirit  of  Courts  of  Justice,  which  the  Attorney- 
General  in  another  case  reprobated  with  so  much 


2  Because  Justice  Iredell  read  the  Judiciary  Act  of  1789  to  have 
incorporated  the  common  law,  he  did  not  even  conclude  that  Con- 
gress would  have  to  make  a  clear-statement  in  order  to  override  the 
common  law's  recognition  of  sovereign  immunity. 

'Actually,  he  limited  his  conclusion  to  the  narrower  question 
whether  an  action  of  assumpsit  would  lie  against  a  State,  which  he 
distinguished  from  the  more  general  question  whether  a  State  can 
ever  be  sued.  Chisholm  v.  Georgia,  2  Dall.,  at  430.  He  did  so 
because  he  recognized  "that  in  England,  certain  judicial  proceedings 
not  inconsistent  with  the  sovereignty,  may  take  place  against  the 
Crown,  but  that  an  action  of  assumpsit  will  not  lie",  and  because  he 
had  "often  found  a  great  deal  of  confusion  to  arise  from  taking  too 
large  a  view  at  once."    Ibid. 
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warmth,  and  with  whose  sentiments  in  that  particu- 
lar, I  most  cordially  join."  Id.,  at  434  (emphasis 
added). 

For  Justice  Iredell  then,  it  was  enough  to  assume  that 
Article  III  permitted  Congress  to  impose  sovereign 
immunity  as  a  jurisdictional  limitation;  he  did  not 
proceed  to  resolve  the  further  question  whether  the 
Constitution  went  so  far  as  to  prevent  Congress  from 
withdrawing  a  State's  immunity.4  Thus,  it  would  be 
ironic  to  construe  the  Chisholm  dissent  as  precedent  for 
the  conclusion  that  Article  III  limits  Congress'  power  to 
determine  the  scope  of  a  State's  sovereign  immunity  in 
federal  court. 

The  precise  holding  in  Chisholm  is  difficult  to  state 
because  each  of  the  Justices  in  the  majority  wrote  his 
own  opinion.  They  seem  to  have  held,  however,  not  that 
the  Judiciary  Act  of  1789  precluded  the  defense  of 
sovereign  immunity,  but  that  Article  III  of  the  Constitu- 
tion itself  required  the  Supreme  Court  to  entertain 
original  actions  against  unconsenting  States.5     I  agree 


*In  two  sentences  at  the  end  of  his  lengthy  opinion,  Justice  Iredell 
stated  that  his  then-present  view  was  that  the  Constitution  would 
not  permit  a  "compulsive  suit  against  a  State  for  the  recovery  of 
money."  Id.,  at  449.  In  light  of  Justice  Iredell's  express  statement 
that  the  only  question  before  the  Court  was  the  propriety  of  an 
individual's  action  for  assumpsit  against  a  State,  an  action  which,  of 
course,  results  in  a  money  judgment,  see  n.  2,  supra,  this  dicta 
should  not  be  understood  to  state  the  general  view  that  the  Consti- 
tution bars  all  suits  against  unconsenting  States.  Moreover,  even  as 
to  the  limited  question  whether  the  Constitution  permits  actions  for 
money  judgments,  Justice  Iredell  took  pains  to  reserve  ultimate 
judgment.  Chisholm  v.  Georgia,  2  Dall.,  at  449.  Thus,  nothing  in 
Justice  Iredell's  two  sentences  of  dicta  provides  a  basis  for  conclud- 
ing that  Congress  lacks  the  power  to  authorize  the  suit  for  the 
nonmonetary  relief  at  issue  here. 

5 In  this  respect,  Chisholm  v.  Georgia,  should  be  understood  to  be 
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with  Justice  Iredell  that  such  a  construction  of  Article 
III  is  incorrect;  that  Article  should  not  then  have  been 
construed,  and  should  not  now  be  construed,  to  prevent 
Congress  from  granting  States  a  sovereign  immunity 
defense  in  such  cases.6  That  reading  of  Article  III, 
however,  explains  why  the  majority's  holding  in 
Chisholm  could  not  have  been  reversed  by  a  simple 
statutory  amendment  adopting  Justice  Iredell's  interpre- 
tation of  the  Judiciary  Act  of  1789.  There  is  a  special 
irony  in  the  fact  that  the  error  committed  by  the 
Chisholm  majority  was  its  decision  that  this  Court, 
rather  than  Congress,  should  define  the  scope  of  the 
sovereign  immunity  defense.  That,  of  course,  is  precisely 
the  same  error  the  Court  commits  today. 

In  light  of  the  nature  of  the  disagreement  between 
Justice  Iredell  and  his  colleagues,  Chisholm's  holding 
could  have  been  overturned  by  simply  amending  the 
Constitution  to  restore  to  Congress  the  authority  to 
recognize  the  doctrine.  As  it  was,  the  plain  text  of  the 
Eleventh  Amendment  would  seem  to  go  further  and  to 
limit  the  judicial  power  itself  in  a  certain  class  of  cases. 


of  a  piece  with  the  debate  over  judicial  power  famously  joined  in 
Martin  v.  Hunter's  Lessee,  1  Wheat.  304,  337  (1816).  There,  too,  the 
argument  centered  on  whether  Congress  had  the  power  to  limit 
the  seemingly  expansive  jurisdictional  grant  that  Article  III  had 
conferred,  not  on  whether  Article  III  itself  provided  the  relevant 
limitation. 

6  The  contention  that  Article  III  withdrew  Georgia's  sovereign 
immunity  had  special  force  precisely  because  Chisholm  involved  an 
action  premised  on  the  Supreme  Court's  original  jurisdiction.  While 
Article  III  leaves  it  to  Congress  to  establish  the  lower  federal  courts, 
and  to  make  exceptions  to  the  Supreme  Court's  appellate  jurisdic- 
tion, it  specifically  mandates  that  there  be  a  Supreme  Court  and 
that  it  shall  be  vested  with  original  jurisdiction  over  those  actions 
in  which  "a  State  shall  be  a  party."  Article  III,  §2.  In  light  of  that 
language,  the  Chisholm  majority's  conclusion  that  the  Supreme 
Court  had  a  constitutional  obligation  to  take  jurisdiction  of  all* suits 
against  States  was  not  implausible. 
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In  doing  so,  however,  the  Amendment's  quite  explicit 
text  establishes  only  a  partial  bar  to  a  federal  court's 
power  to  entertain  a  suit  against  a  State.7 

Justice  Brennan  has  persuasively  explained  that  the 
Eleventh  Amendment's  jurisdictional  restriction  is  best 
understood  to  apply  only  to  suits  premised  on  diversity 
jurisdiction,  see  Atascadero  State  Hospital  v.  Scanlon, 
473  U.  S.  234,  247  (1985)  (dissenting  opinion),  and 
JUSTICE  Scalia  has  agreed  that  the  plain  text  of  the 
Amendment  cannot  be  read  to  apply  to  federal-question 
cases.  See  Pennsylvania  v.  Union  Gas,  491  U.  S.,  at  31 
(dissenting  opinion).8  Whatever  the  precise  dimensions 
of  the  Amendment,  its  express  terms  plainly  do  not 
apply  to  all  suits  brought  against  unconsenting  States.9 


7  It  should  be  remembered  that  at  the  time  of  Ckisholm,  there  was 
a  general  fear  of  what  Justice  Iredell  termed  the  "innovating  spirit" 
of  the  Federal  Judiciary.  See,  e.g.,  3  A  Beveridge,  The  Life  of  John 
Marshall  19-30  (1919)  (discussing  the  consternation  that  the  federal 
courts'  creation  of  common-law  felonies  engendered).  Thus,  there  is 
good  reason  to  believe  that  the  reaction  to  Chisholm  reflected  the 
popular  hostility  to  the  Federal  Judiciary  more  than  any  desire  to 
restrain  the  National  Legislature. 

8  Of  course,  even  if  the  Eleventh  Amendment  applies  to  federal- 
question  cases  brought  by  a  citizen  of  another  State,  its  express 
terms  pose  no  bar  to  a  federal  court  assuming  jurisdiction  in  a 
federal-question  case  brought  by  an  in-state  plaintiff  pursuant  to 
Congress'  express  authorization.  As  that  is  precisely  the  posture  of 
the  suit  before  us,  and  as  it  was  also  precisely  the  posture  of  the 
suit  at  issue  in  Pennsylvania  v.  Union  Gas,  there  is  no  need  to 
decide  here  whether  Congress  would  be  barred  from  authorizing  out- 
of-state  plaintiffs  to  enforce  federal  rights  against  States  in  federal 
court.  In  fact,  Justice  Brennan  left  open  that  question  in  his 
dissent  in  Atascadero  State  Hospital  v.  Scanlon,  473  U.  S.  234,  288, 
n.  41  (1985)  (Brennan,  J.,  dissenting).  "When  the  Court  is  prepared 
to  embark  on  a  defensible  interpretation  of  the  Eleventh  Amendment 
consistent  with  its  history  and  purposes,  the  question  whether  the 
Amendment  bars  federal-question  or  admiralty  suits  by  a  noricitizen 
or  alien  against  a  State  would  be  open."    Ibid.  S 

*Under  the  "plain  text"  of  the  Eleventh  Amendment,  I  note  that  there 


262 

94-12— DISSENT 
8  SEMINOLE  TRIBE  OF  FLORIDA  v.  FLORIDA 

The  question  thus  becomes  whether  the  relatively 
modest  jurisdictional  bar  that  the  Eleventh  Amendment 
imposes  should  be  understood  to  reveal  that  a  more 
general  jurisdictional  bar  implicitly  inheres  in  Article 
III. 

The  language  of  Article  III  certainly  gives  no  indica- 
tion that  such  an  implicit  bar  exists.  That  provision's 
text  specifically  provides  for  federal-court  jurisdiction 
over  all  cases  arising  under  federal  law.  Moreover,  as 
I  have  explained,  Justice  Iredell's  dissent  argued  that  it 
was  the  Judiciary  Act  of  1789,  not  Article  III,  that 
prevented  the  federal  courts  from  entertaining 
Chisholm's  diversity  action  against  Georgia.  Therefore, 
Justice  Iredell's  analysis  at  least  suggests  that  it  was  by 
no  means  a  fixed  view  at  the  time  of  the  founding  that 
Article  III  prevented  Congress  from  rendering  States 
suable  in  federal  court  by  their  own  citizens.  In  sum, 
little  more  than  speculation  justifies  the  conclusion  that 
the  Eleventh  Amendment's  express  but  partial  limitation 


would  appear  to  be  no  more  basis  for  the  conclusion  that  States  may 
consent  to  federal-court  jurisdiction  in  actions  brought  by  out-of-state  or 
foreign  citizens,  than  there  would  be  for  the  view  that  States  should  be 
permitted  to  consent  to  the  jurisdiction  of  a  federal  court  in  a  case  that 
poses  no  federal  question.  See,  e.g.,  Owen  Equipment  &  Erection  Co.  v. 
Kroger,  437  U.  S.  365,  377,  n.  21  (1978);  Sosna  v.  Iowa,  419  U.  S.  393, 
398  (1975);  California  v.  LaRue,  409  U.  S.  109,  112-113,  n.  3  (1972); 
American  Fire  &  Casualty  Co.  v.  Finn,  341  U.  S.  6,  17-18,  and  n.  17 
(1951);  Mitchell  v.  Maurer,  293  U.  S.  237,  244  (1934);  Jackson  v.  Ashton, 
8  Pet.  148,  149  (1834).  We  have,  however,  construed  the  Amendment, 
despite  its  text,  to  apply  only  to  unconsenting  States.  See,  e.g.,  Clark  v. 
Barnard,  108  U.  S.  436,  447  (1883).  In  so  doing,  we  of  course  left  it  for 
Congress  to  determine  whether  federal  courts  should  entertain  any  claim 
against  a  State  in  federal  court.  A  departure  from  the  text  to  expand  the 
class  of  plaintiffs  to  whom  the  Eleventh  Amendment's  bar  applies  would, 
however,  limit  Congress'  authority  to  exercise  its  considered  judgment  as 
to  the  propriety  of  federal-court  jurisdiction.  The  absence  of  a  textual 
warrant  for  imposing  such  a  broad  limitation  on  the  legislative  branch 
counsels  against  this  Court  extratextually  imposing  one. 
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on  the  scope  of  Article  III  reveals  that  an  implicit  but 
more  general  one  was  already  in  place. 

II 

The  majority  appears  to  acknowledge  that  one  cannot 
deduce  from  either  the  text  of  Article  III  or  the  plain 
terms  of  the  Eleventh  Amendment  that  the  judicial 
power  does  not  extend  to  a  congressionally  created  cause 
of  action  against  a  State  brought  by  one  of  that  State's 
citizens.  Nevertheless,  the  majority  asserts  that  prece- 
dent compels  that  same  conclusion.  I  disagree.  The 
majority  relies  first  on  our  decision  in  Hans  v.  Louisi- 
ana, 134  U.  S.  1  (1890),  which  involved  a  suit  by  a 
citizen  of  Louisiana  against  that  State  for  a  claimed 
violation  of  the  Contracts  Clause.  The  majority  suggests 
that  by  dismissing  the  suit,  Hans  effectively  held  that 
federal  courts  have  no  power  to  hear  federal  question 
suits  brought  by  same- state  plaintiffs. 

Hans  does  not  hold,  however,  that  the  Eleventh 
Amendment,  or  any  other  constitutional  provision, 
precludes  federal  courts  from  entertaining  actions 
brought  by  citizens  against  their  own  States  in  the  face 
of  contrary  congressional  direction.  As  I  have  explained 
before,  see  Pennsylvania  v.  Union  Gas  Co.,  491  U.  S.,  at 
25-26  (STEVENS,  J.,  concurring),  and  as  JUSTICE  SOUTER 
effectively  demonstrates,  Hans  instead  reflects,  at  the 
most,  this  Court's  conclusion  that,  as  a  matter  of  federal 
common  law,  federal  courts  should  decline  to  entertain 
suits  against  unconsenting  States.  Because  Hans  did 
not  announce  a  constitutionally  mandated  jurisdictional 
bar,  one  need  not  overrule  Hans,  or  even  question  its 
reasoning,  in  order  to  conclude  that  Congress  may  direct 
the  federal  courts  to  reject  sovereign  immunity  in  those 
suits  not  mentioned  by  the  Eleventh  Amendment. 
Instead,  one  need  only  follow  it. 

Justice  Bradley's  somewhat  cryptic  opinion  for  the 
Court  in  Hans   relied    expressly   on   the   reasoning   of 
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Justice  Iredell's  dissent  in  Chisholm,  which,  of  course, 
was  premised  on  the  view  that  the  doctrine  of  state 
sovereign  immunity  was  a  common-law  rule  that 
Congress  had  directed  federal  courts  to  respect,  not  a 
constitutional  immunity  that  Congress  was  powerless  to 
displace.  For  that  reason,  Justice  Bradley  explained 
that  the  State's  immunity  from  suit  by  one  of  its  own 
citizens  was  based  not  on  a  constitutional  rule  but 
rather  on  the  fact  that  Congress  had  not,  by  legislation, 
attempted  to  overcome  the  common-law  presumption  of 
sovereign  immunity.  His  analysis  so  clearly  supports 
the  position  rejected  by  the  majority  today  that  it  is 
worth  quoting  at  length. 

"But  besides  the  presumption  that  no  anomalous 
and  unheard  of  proceedings  or  suits  were  intended 
to  be  raised  up  by  the  Constitution — anomalous  and 
unheard  of  when  the  Constitution  was  adopted — an 
additional  reason  why  the  jurisdiction  claimed  for 
the  Circuit  Court  does  not  exist,  is  the  language  of 
an  act  of  Congress  by  which  its  jurisdiction  is 
conferred.  The  words  are  these:  The  circuit  courts  of 
the  United  States  shall  have  original  cognizance, 
concurrent  with  the  courts  of  the  several  States,  of 
all  suits  of  a  civil  nature  at  common  law  or  in 
equity,  .  .  .  arising  under  the  Constitution  or  laws 
of  the  United  States,  or  treaties,'  etc. — 'Concurrent 
with  the  Courts  of  the  several  States.'  Does  not 
this  qualification  show  that  Congress,  in  legislating 
to  carry  the  Constitution  into  effect,  did  not  intend 
to  invest  its  courts  with  any  new  and  strange 
jurisdictions?  The  state  courts  have  no  power  to 
entertain  suits  by  individuals  against  a  State 
without  its  consent.  Then  how  does  the  Circuit 
Court,  having  only  concurrent  jurisdiction,  acquire 
any  such  power?  It  is  true  that  the  same  qualifica- 
tion existed  in  the  judiciary  act  of  1789,  which  was 
before  the  court  in  Chisholm  v.   Georgia,  and  the 
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majority  of  the  court  did  not  think  that  it  was 
sufficient  to  limit  the  jurisdiction  of  the  Circuit 
Court.  Justice  Iredell  thought  differently.  In  view  of 
the  manner  in  which  that  decision  was  received  by 
the  country,  the  adoption  of  the  Eleventh  Amend- 
ment, the  light  of  history  and  the  reason  of  the 
thing,  we  think  we  are  at  liberty  to  prefer  Justice 
Iredell's  view  in  this  regard.  Hans  v.  Louisiana, 
134  U.  S.,  at  18-19. 

As  this  passage  demonstrates,  Hans  itself  looked  to 
see  whether  Congress  had  displaced  the  presumption 
that  sovereign  immunity  obtains.  Although  the  opinion 
did  go  to  great  lengths  to  establish  the  quite 
uncontroversial  historical  proposition  that  unconsenting 
States  generally  were  not  subject  to  suit,  that  entire 
discussion  preceded  the  opinion's  statutory  analysis.  See 
Hans  v.  Louisiana,  134  U.  S.  at  10-18.  Thus,  the 
opinion's  thorough  historical  investigation  served  only  to 
establish  a  presumption  against  jurisdiction  that  Con- 
gress must  overcome,  not  an  inviolable  jurisdictional 
restriction  that  inheres  in  the  Constitution  itself. 

Indeed,  the  very  fact  that  the  Court  characterized  the 
doctrine  of  sovereign  immunity  as  a  "presumption" 
confirms  its  assumption  that  it  could  be  displaced.  The 
Hans  Court's  inquiry  into  congressional  intent  would 
have  been  wholly  inappropriate  if  it  had  believed  that 
the  doctrine  of  sovereign  immunity  was  a  constitution- 
ally inviolable  jurisdictional  limitation.  Thus,  Hans 
provides  no  basis  for  the  majority's  conclusion  that 
Congress  is  powerless  to  make  States  suable  in  cases 
not  mentioned  by  the  text  of  the  Eleventh  Amendment. 
Instead,  Hans  provides  affirmative  support  for  the  view 
that  Congress  may  create  federal-court  jurisdiction  over 
private  causes  of  action  against  unconsenting  States 
brought  by  their  own  citizens. 

It  is  true  that  the  underlying  jurisdictional  statute 
involved  in  this  case,  28  U.  S.  C.  §1331,  does  not  itself 
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purport  to  direct  federal  courts  to  ignore  a  State's 
sovereign  immunity  any  more  than  did  the  underlying 
jurisdictional  statute  discussed  in  Hans,  the  Judiciary 
Act  of  1875.  However,  unlike  in  Hans,  in  this  case 
Congress  has,  by  virtue  of  the  Indian  Gaming  Regulation 
Act,  affirmatively  manifested  its  intention  to  "invest  its 
courts  with"  jurisdiction  beyond  the  limits  set  forth  in 
the  general  jurisdictional  statute.  134  U.  S.,  at  18.  By 
contrast,  because  Hans  involved  only  an  implied  cause 
of  action  based  directly  on  the  Constitution,  the  Judici- 
ary Act  of  1875  constituted  the  sole  indication  as  to 
whether  Congress  intended  federal-court  jurisdiction  to 
extend  to  a  suit  against  an  unconsenting  State.10 

Given  the  nature  of  the  cause  of  action  involved  in 
Hans,  as  well  as  the  terms  of  the  underlying  jurisdic- 
tional statute,  the  Court's  decision  to  apply  the  common- 


10  In  his  dissent  in  Pennsylvania  v.  Union  Gas  Co.,  491  U.  S.,  at 
36-37,  JUSTICE  Scalia  contended  that  the  existence  of  the  Judiciary 
Act  of  1875  at  the  time  of  Hans  requires  one  to  accept  the  "gossa- 
mer distinction  between  cases  in  which  Congress  has  assertedly 
sought  to  eliminate  state  sovereign  immunity  pursuant  to  its  powers 
to  create  and  organize  courts,  and  cases  in  which  it  has  assertedly 
sought  to  do  so  pursuant  to  some  of  its  other  powers,"  in  order  to 
conclude  that,  in  spite  of  Hans,  Congress  may  authorize  federal 
courts  to  hear  a  suit  against  an  unconsenting  State.  I  rely  on  no 
such  "gossamer  distinction"  here. 

Congress  has  the  authority  to  withdraw  sovereign  immunity  in 
cases  not  covered  by  the  Eleventh  Amendment  under  all  of  its 
various  powers.  Nothing  in  Hans  is  to  the  contrary.  As  the  pas- 
sage quoted  above  demonstrates,  Hans  merely  concluded  that  Con- 
gress, in  enacting  the  Judiciary  Act  of  1875,  did  not  manifest  a 
desire  to  withdraw  state  sovereign  immunity  with  sufficient  clarity 
to  overcome  the  countervailing  presumption.  Therefore,  I  rely  only 
on  the  distinction  between  a  statute  that  clearly  directs  federal 
courts  to  entertain  suits  against  States,  such  as  the  one  before  us 
here,  and  a  statute  that  does  not,  such  as  the  Judiciary  Act  of  1875. 
In  light  of  our  repeated  application  of  a  clear-statement  rule  in 
Eleventh  Amendment  cases,  from  Hans  onward,  I  would  be  sur- 
prised to  learn  that  such  a  distinction  is  too  thin  to  be  acceptable. 
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law  doctrine  of  sovereign  immunity  in  that  case  clearly 
should  not  control  the  outcome  here.  The  reasons  that 
may  support  a  federal  court's  hesitancy  to  construe  a 
judicially  crafted  constitutional  remedy  narrowly  out  of 
respect  for  a  State's  sovereignty  do  not  bear  on  whether 
Congress  may  preclude  a  State's  invocation  of  such  a 
defense  when  it  expressly  establishes  a  federal  remedy 
for  the  violation  of  a  federal  right. 

No  one  has  ever  suggested  that  Congress  would  be 
powerless  to  displace  the  other  common-law  immunity 
doctrines  that  this  Court  has  recognized  as  appropriate 
defenses  to  certain  federal  claims  such  as  the  judicially 
fashioned  Bivens  remedy.  See  Mitchell  v.  Forsyth,  472 
U.  S.  511  (1985);  Harlow  v.  Fitzgerald,  457  U.  S.  800 
(1982).  Similarly,  our  cases  recognizing  qualified  officer 
immunity  in  §1983  actions  rest  on  the  conclusion  that, 
in  passing  that  statute,  Congress  did  not  intend  to 
displace  the  common-law  immunity  that  officers  would 
have  retained  under  suits  premised  solely  on  the  general 
jurisdictional  statute.  See  Tower  v.  Glover,  467  U.  S. 
914,  920  (1984).  For  that  reason,  the  federal  common 
law  of  officer  immunity  that  Congress  meant  to  incorpo- 
rate, not  a  contrary  state  immunity,  applies  in  §1983 
cases.  See  Martinez  v.  California,  444  U.  S.  277,  284 
(1980).  There  is  no  reason  why  Congress'  undoubted 
power  to  displace  those  common-law  immunities  should 
be  either  greater  or  lesser  than  its  power  to  displace  the 
common-law  sovereign  immunity  defense. 

Some  of  our  precedents  do  state  that  the  sovereign 
immunity  doctrine  rests  on  fundamental  constitutional 
"postulates"  and  partakes  of  jurisdictional  aspects  rooted 
in  Article  III.  See  ante,  at  22-25.  Most  notably,  that 
reasoning  underlies  this  Court's  holding  in  Principality 
of  Monaco  v.  Mississippi,  292  U.  S.  313  (1934). 

Monaco  is  a  most  inapt  precedent  for  the  majority's 
holding  today.  That  case  barred  a  foreign  sovereign 
from  suing  a  State  in  an  equitable  state  law  action  to 
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recover  payments  due  on  State  bonds.  It  did  not, 
however,  involve  a  claim  based  on  federal  law.  Instead, 
the  case  concerned  a  purely  state  law  question  to  which 
the  State  had  interposed  a  federal  defense.  Principality 
of  Monaco  v.  Mississippi,  292  U.  S.  313,  317  (1934). 
Thus,  Monaco  reveals  little  about  the  power  of  Congress 
to  create  a  private  federal  cause  of  action  to  remedy  a 
State's  violation  of  federal  law. 

Moreover,  although  Monaco  attributes  a  quasi-constitu- 
tional status  to  sovereign  immunity,  even  in  cases  not 
covered  by  the  Eleventh  Amendment's  plain  text,  that 
characterization  does  not  constitute  precedent  for  the 
proposition  that  Congress  is  powerless  to  displace  a 
State's  immunity.  Our  abstention  doctrines  have  roots 
in  both  the  Tenth  Amendment  and  Article  III,  and  thus 
may  be  said  to  rest  on  constitutional  "postulates"  or  to 
partake  of  jurisdictional  aspects.  Yet  it  has  not  been 
thought  that  the  Constitution  would  prohibit  Congress 
from  barring  federal  courts  from  abstaining.  The 
majority  offers  no  reason  for  making  the  federal  com- 
mon-law rule  of  sovereign  immunity  less  susceptible  to 
congressional  displacement  than  any  other  quasi- 
jurisdictional  common-law  rule. 

In  this  regard,  I  note  that  Monaco  itself  analogized 
sovereign  immunity  to  the  prudential  doctrine  that 
"controversies"  identified  in  Article  III  must  be  "justicia- 
ble" in  order  to  be  heard  by  federal  courts.  Id.,  at  329. 
The  justiciability  doctrine  is  a  prudential  rather  than  a 
jurisdictional  one,  and  thus  Congress'  clearly  expressed 
intention  to  create  federal  jurisdiction  over  a  particular 
Article  III  controversy  necessarily  strips  federal  courts 
of  the  authority  to  decline  jurisdiction  on  justiciability 
grounds.  See  Allen  v.  Wright,  468  U.  S.  737,  791  (1984) 
(STEVENS,  J.,  dissenting);  Flast  v.  Cohen,  392  U.  S.  83, 
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100-101  (1968).     For  that  reason,  Monaco,  by  its  own 
terms,  fails  to  resolve  the  question  before  us.11 

More  generally,  it  is  quite  startling  to  learn  that  the 
reasoning  of  Hans  and  Monaco  (even  assuming  that  it 
did  not  undermine  the  majority's  view)  should  have  a 
stare  decisis  effect  on  the  question  whether  Congress 
possesses  the  authority  to  provide  a  federal  forum  for 
the  vindication  of  a  federal  right  by  a  citizen  against  its 
own  State.  In  light  of  the  Court's  development  of  a 
"clear-statement"  line  of  jurisprudence,  see,  e.g.,  Atasca- 
dero  State  Hospital  v.  Scanlon,  473  U.  S.  234,  238-239 
(1985);  Hoffman  v.  Connecticut  Dept.  of  Income  Mainte- 
nance, 492  U.  S.  96  (1989),  I  would  have  thought  that 
Hans  and  Monaco  had  at  least  left  open  the  question 
whether  Congress  could  permit  the  suit  we  consider 
here.  Our  clear-statement  cases  would  have  been  all 
but  unintelligible  if  Hans  and  Monaco  had  already 
established  that  Congress  lacked  the  constitutional 
power  to  make  States  suable  in  federal  court  by  individ- 
uals no  matter  how  clear  its  intention  to  do  so.12 


11  Indeed,  to  the  extent  the  reasoning  of  Monaco  was  premised  on 
the  ground  that  a  contrary  ruling  might  permit  foreign  governments 
and  States  indirectly  to  frustrate  Congress'  treaty  power,  Principal- 
ity of  Monaco  v.  Mississippi,  292  U.  S.  313,  331  (1934),  the  opinion 
suggests  that  its  outcome  would  have  been  quite  different  had 
Congress  expressly  authorized  suits  by  foreign  governments  against 
individual  States  as  part  of  its  administration  of  foreign  policy. 

12 Moreover,  they  would  have  most  unnecessarily  burdened  Con- 
gress. For  example,  after  deciding  that  Congress  had  not  made 
sufficiently  explicit  its  intention  to  withdraw  the  state  sovereign 
immunity  defense  in  certain  bankruptcy  actions,  see  Hoffman  v. 
Connecticut  Dept.  of  Income  Maintenance,  392  U.  S.  96  (1989),  Con- 
gress understandably  concluded  that  it  could  correct  the  confusion 
by  amending  the  relevant  statute  to  make  its  intentions  to  override 
such  a  defense  unmistakably  clear.  See  In  re  Merchants  Grain,  Inc., 
59  F.  3d  630  (CA7  1995).  Congress  will  no  doubt  be  surprised  to 
learn  that  its  exercise  in  legislative  clarification,  which  it  undertook 
for  our  benefit,  was  for  naught  because  the  Constitution  make3  it 
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Finally,  the  particular  nature  of  the  federal  question 
involved  in  Hans  renders  the  majority's  reliance  upon  its 
rule  even  less  defensible.  Hans  deduced  its  rebuttable 
presumption  in  favor  of  sovereign  immunity  largely  on 
the  basis  of  its  extensive  analysis  of  cases  holding  that 
the  sovereign  could  not  be  forced  to  make  good  on  its 
debts  via  a  private  suit.  See  Louisiana  v.  Jumel,  107 
U.  S.  711  (1883);  Hagood  v.  Southern,  117  U.  S.  52 
(1886);  In  re  Ayers,  123  U.  S.  443  (1887).  Because 
Hans,  like  these  other  cases,  involved  a  suit  that 
attempted  to  make  a  State  honor  its  debt,  its  holding 
need  not  be  read  to  stand  even  for  the  relatively  limited 
proposition  that  there  is  a  presumption  in  favor  of 
sovereign  immunity  in  all  federal-question  cases.13 

In  Hans,  the  plaintiff  asserted  a  Contracts  Clause 
claim  against  his  State  and  thus  asserted  a  federal 
right.  To  show  that  Louisiana  had  impaired  its  federal 
obligation,  however,  Hans  first  had  to  demonstrate  that 
the  State  had  entered  into  an  enforceable  contract  as  a 
matter  of  state  law.  That  Hans  chose  to  bring  his 
claim  in  federal  court  as  a  Contract  Clause  action  could 
not  change  the  fact  that  he  was,  at  bottom,  seeking  to 
enforce  a  contract  with  the  State.  See  Burnham,  Tam- 
ing the  Eleventh  Amendment  Without  Overruling  Hans 
v.  Louisiana,  40  Case  W.  Res.  L.  Rev.  931  (1990). 

Because  Hans'  claimed  federal  right  did  not  arise 
independently  of  state  law,  sovereign  immunity  was 
relevant  to  the  threshold  state-law  question  of  whether 
a  valid  contract  existed.14    Hans  expressly  pointed  out, 


so. 

13  Significantly,  Chief  Justice  Marshall  understood  the  Eleventh 
Amendment's  bar  to  have  been  designed  primarily  to  protect  States 
from  being  sued  for  their  debts.  See  Cohens  v.  Virginia,  6  Wheat. 
264,  406  (1821). 

14  Significantly,  many  of  the  cases  decided  after  Hans  in  which,  this 
Court   has    recognized   State    sovereign   immunity   involved   claims 
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Thus,  regardless  of  which  of  the  two  plausible  read- 
ings one  adopts,  the  further  point  to  note  here  is  that 
there  is  no  possible  argument  that  the  Eleventh  Amend- 
ment, by  its  terms,  deprives  federal  courts  of  jurisdiction 
over  all  citizen  lawsuits  against  the  States.  Not  even 
the  Court  advances  that  proposition,  and  there  would  be 
no  textual  basis  for  doing  so.12    Because  the  plaintiffs 


For  there  is  no  plausible  reason  why  one  would  wish  to  protect  a 
State  from  being  sued  in  federal  court  for  violation  of  federal  law 
.  .  .  when  the  plaintiff  is  a  citizen  of  another  State  or  country,  but 
to  permit  a  State  to  be  sued  there  when  the  plaintiff  is  citizen  of 
the  State  itself). 

12  The  Court  does  suggest  that  the  drafters  of  the  Eleventh  Amend- 
ment may  not  have  had  federal  question  jurisdiction  in  mind,  in  the 
apparent  belief  that  this  somehow  supports  its  reading.  Ante,  at 
24-25.  The  possibility,  however,  that  those  who  drafted  the  Elev- 
enth Amendment  intended  to  deal  "only  with  the  problem  presented 
by  the  decision  in  Chisholm"  would  demonstrate,  if  any  demonstra- 
tion beyond  the  clear  language  of  the  Eleventh  Amendment  were 
necessary,  that  the  Eleventh  Amendment  was  not  intended  to  ad- 
dress the  broader  issue  of  federal  question  suits  brought  by  citizens. 

Moreover,  the  Court's  point  is  built  on  a  faulty  foundation.  The 
Court  is  simply  incorrect  in  asserting  that  "the  federal  courts  did 
not  have  federal  question  jurisdiction  at  the  time  the  Amendment 
was  passed."  Ante,  at  25.  Article  III,  of  course,  provided  for  such 
jurisdiction,  and  early  Congresses  exercised  their  authority  pursuant 
to  Article  III  to  confer  jurisdiction  on  the  federal  courts  to  resolve 
various  matters  of  federal  law.  E.g.,  Act  of  Apr.  10,  1790,  §5,  1 
Stat.  Ill;  Act  of  Feb.  21,  1793,  §6,  1  Stat.  322;  Act  of  Mar.  23, 
1792,  §§2,3,  1  Stat.  244;  see  also  Osborn  v.  Bank  of  United  States, 
9  Wheat.  738  (1824)  (holding  that  federal  statute  conferred  federal 
question  jurisdiction  in  cases  involving  the  Bank  of  the  United 
States);  see  generally  P.  Bator,  D.  Meltzer,  P.  Mishkin,  &  D.  Sha- 
piro, Hart  &  Wechsler's  The  Federal  Courts  and  the  Federal  System 
960-982  (3d  ed.  1988).  In  fact,  only  six  years  after  the  passage  of 
the  Eleventh  Amendment,  Congress  enacted  a  statute  providing  for 
general  federal  question  jurisdiction.  Act  of  Feb.  13,  1801,  §11,  2 
Stat.  92  ("[T]he  said  circuit  courts  respectively  shall  have  cognizance 
of ...  all  cases  in  law  or  equity,  arising  under  the  constitution  and 
laws  of  the  United  States,  and  treaties  made,  or  which  shall  be 
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in  today's  case  are  citizens  of  the  State  that  they  are 
suing,  the  Eleventh  Amendment  simply  does  not  apply 
to  them.  We  must  therefore  look  elsewhere  for  the 
source  of  that  immunity  by  which  the  Court  says  their 
suit  is  barred  from  a  federal  court.13 


made,  under  their  authority").  It  is,  of  course,  true  that  this  statute 
proved  short-lived  (it  was  repealed  by  the  Act  of  Mar.  8,  1802,  2 
Stat.  132),  and  that  Congress  did  not  pass  another  statute  confer- 
ring general  federal  jurisdiction  until  1875,  but  the  drafters  of 
the  Eleventh  Amendment  obviously  could  not  have  predicted  such 
things.  The  real  significance  of  the  1801  act  is  that  it  demonstrates 
the  awareness  among  the  Members  of  the  early  Congresses  of  the 
potential  scope  of  Article  III.  This,  in  combination  with  the  pre- 
Eleventh  Amendment  statutes  that  conferred  federal  question  juris- 
diction on  the  federal  courts,  cast  considerable  doubt  on  the  Court's 
suggestion  that  the  issue  of  federal  question  jurisdiction  never 
occurred  to  the  drafters  of  the  Eleventh  Amendment;  on  the  con- 
trary, just  because  these  early  statutes  underscore  the  early 
Congresses'  recognition  of  the  availability  of  federal  question  juris- 
diction, the  silence  of  the  Eleventh  Amendment  is  all  the  more 
deafening. 

13  The  majority  chides  me  that  the  "lengthy  analysis  of  the  text  of 
the  Eleventh  Amendment  is  directed  at  a  straw  man,"  ante,  at  24. 
But  plain  text  is  the  Man  of  Steel  in  a  confrontation  with  "back- 
ground principle[s]"  and  "'postulates  which  limit  and  control,'"  ante, 
at  23,  27.  An  argument  rooted  in  the  text  of  a  constitutional 
provision  may  not  be  guaranteed  of  carrying  the  day,  but  insub- 
stantiality  is  not  its  failing.  See,  e.g.,  Monaghan,  Our  Perfect 
Constitution,  56  N.  Y.  U.  L.  Rev.  353,  383-384  (1981)  ("For  the 
purposes  of  legal  reasoning,  the  binding  quality  of  the  constitutional 
text  is  itself  incapable  of  and  not  in  need  of  further  demonstration"); 
cf.  Bourjaily  v.  United  States,  483  U.  S.  171,  178  (1987)  (REHNQUIST, 
C.  J.)  ("It  would  be  extraordinary  to  require  legislative  history  to 
confirm  the  plain  meaning  of  [Fed.  R.  Evid.]  104");  Garcia  v.  United 
States,  469  U.  S.  70,  75  (1984)  (REHNQUIST,  J.)  ("[0]nly  the  most 
extraordinary  showing  of  contrary  intentions  from  [the  legislative 
history]  would  justify  a  limitation  on  the  'plain  meaning*  of  the 
statutory  language").  This  is  particularly  true  in  construing  the 
jurisdictional  provisions  of  Art.  Ill,  which  speak  with  a  clarity  not 
to  be  found  in  some  of  the  more  open-textured  provisions  of  the 
Constitution.     See  National  Mutual  Ins.  Co.  v.  Tidewater  Transfer 
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II 

The  obvious  place  to  look  elsewhere,  of  course,  is  Hans 
v.  Louisiana,  134  U.  S.  1  (1890),  and  Hans  was  indeed 
a  leap  in  the  direction  of  today's  holding,  even  though  it 
does  not  take  the  Court  all  the  way.  The  parties  in 
Hans  raised,  and  the  Court  in  that  case  answered,  only 
what  I  have  called  the  second  question,  that  is,  whether 
the  Constitution,  without  more,  permits  a  State  to  plead 
sovereign  immunity  to  bar  the  exercise  of  federal 
question  jurisdiction.  See  id.,  at  9.  Although  the  Court 
invoked  a  principle  of  sovereign  immunity  to  cure  what 
it  took  to  be  the  Eleventh  Amendment's  anomaly  of 
barring  only  those  state  suits  brought  by  noncitizen 
plaintiffs,  the  Hans  Court  had  no  occasion  to  consider 
whether  Congress  could  abrogate  that  background 
immunity  by  statute.  Indeed  (except  in  the  special 
circumstance  of  Congress's  power  to  enforce  the  Civil 
War  Amendments),  this  question  never  came  before  our 
Court  until  Union  Gas,  and  any  intimations  of  an 
answer  in  prior  cases  were  mere  dicta.  In  Union  Gas 
the  Court  held  that  the  immunity  recognized  in  Hans 
had  no  constitutional  status  and  was  subject  to  congres- 
sional abrogation.  Tbday  the  Court  overrules  Union  Gas 
and  holds  just  the  opposite.  In  deciding  how  to  choose 
between  these  two  positions,  the  place  to  begin  is  with 
Hans's  holding  that  a  principle  of  sovereign  immunity 
derived  from  the  common  law  insulates  a  state  from 
federal  question  jurisdiction  at  the  suit  of  its'  own 
citizen.  A  critical  examination  of  that  case  will  show 
that  it  was  wrongly  decided,  as  virtually  every  recent 


Co.,  337  U.  S.  582,  646-647  (1949)  (Frankfurter,  J.,  dissenting); 
Schauer,  Easy  Cases,  58  S.  Cal.  L.  Rev.  399,  424  (1985)  (noting  the 
"seemingly  plain  linguistic  mandate"  of  the  Eleventh  Amendment). 
That  the  Court  thinks  otherwise  is  an  indication  of  just  how'far  it 
has  strayed  beyond  the  boundaries  of  traditional  constitutional 
analysis. 
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commentator  has  concluded.14  It  follows  that  the 
Court's  further  step  today  of  constitutionalizing  Hans's 
rule  against  abrogation  by  Congress  compounds  and  im- 
mensely magnifies  the  century-old  mistake  of  Hans  itself 
and  takes  its  place  with  other  historic  examples  of 
textually  untethered  elevations  of  judicially  derived  rules 
to  the  status  of  inviolable  constitutional  law. 


The  Louisiana  plaintiff  in  Hans  held  bonds  issued  by 
that  State,  which,  like  virtually  all  of  the  Southern 
States,  had  issued  them  in  substantial  amounts  during 
the  Reconstruction  era  to  finance  public  improvements 
aimed  at  stimulating  industrial  development.  E.  Foner, 
Reconstruction:  America's  Unfinished  Revolution 
1863-1877  pp.  383-384  (1988);  Gibbons,  83  Colum.  L. 
Rev.,  at  1976-1977.  As  Reconstruction  governments 
collapsed,  however,  the  post-Reconstruction  regimes 
sought  to  repudiate  these  debts,  and  the  Hans  litigation 
arose  out  of  Louisiana's  attempt  to  renege  on  its  bond 
obligations. 

Hans  sued  the  State  in  federal  court,  asserting  that 
the  State's  default  amounted  to  an  impairment  of  the 
obligation  of  its  contracts  in  violation  of  the  Contract 
Clause.  This  Court  affirmed  the  dismissal  of  the  suit, 
despite  the  fact  that  the  case  fell  within  the  federal 
court's  "arising  under,"  or  federal  question,  jurisdiction. 
Justice  Bradley's  opinion  did  not  purport  to  hold,  that 
the  terms  either  of  Article  III  or  of  the  Eleventh 
Amendment  barred  the  suit,  but  that  the  ancient 
doctrine  of  sovereign  immunity  that  had  inspired 
adoption  of  the  Eleventh  Amendment  applied  to  cases 
beyond  the  Amendment's  scope  and  otherwise  within  the 


"Professor  Jackson  has  noted  the  "remarkabl[e]  consisten[cy]"  of 
the  scholarship  on  this  point,  Jackson,  98  Yale  L.  J.,  at  44,  n^  179. 
See  also  n.  8,  supra. 
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federal  question  jurisdiction.  Indeed,  Bradley  explicitly 
admitted  that  "[i]t  is  true,  the  amendment  does  so  read 
[as  to  permit  Hans's  suit],  and  if  there  were  no  other 
reason  or  ground  for  abating  his  suit,  it  might  be 
maintainable."  Hans,  134  U.  S.,  at  10.  The  Court 
elected,  nonetheless,  to  recognize  a  broader  immunity 
doctrine,  despite  the  want  of  any  textual  manifestation, 
because  of  what  the  Court  described  as  the  anomaly  that 
would  have  resulted  otherwise:  the  Eleventh  Amendment 
(according  to  the  Court)  would  have  barred  a  federal 
question  suit  by  a  noncitizen,  but  the  State  would  have 
been  subject  to  federal  jurisdiction  at  its  own  citizen's 
behest.  Id.,  at  10-11.  The  State  was  accordingly  held 
to  be  free  to  resist  suit  without  its  consent,  which  it 
might  grant  or  withhold  as  it  pleased. 

Hans  thus  addressed  the  issue  implicated  (though  not 
directly  raised)  in  the  preratification  debate  about  the 
Citizen-State  Diversity  Clauses  and  implicitly  settled  by 
Chisholm:  whether  state  sovereign  immunity  was  cogniz- 
able by  federal  courts  on  the  exercise  of  federal  question 
jurisdiction.  According  to  Hans,  and  contrary  to  Chis- 
holm, it  was.  But  that  is  all  that  Hans  held.  Because 
no  federal  legislation  purporting  to  pierce  state  immu- 
nity was  at  issue,  it  cannot  fairly  be  said  that  Hans 
held  state  sovereign  immunity  to  have  attained  some 
constitutional  status  immunizing  it  from  abrogation.15 

Taking  Hans  only  as  far  as  its  holding,  its  vulnerabil- 
ity is  apparent.  The  Court  rested  its  opinion  on  avoid- 
ing the  supposed  anomaly  of  recognizing  jurisdiction  to 
entertain  a  citizen's  federal  question  suit,  but  not  one 
brought  by  a  noncitizen.  See  Hans,  supra,  at  10-11. 
There  was,  however,  no  such  anomaly  at  all.  As  already 
explained,  federal  question  cases  are  not  touched  by  the 


"Indeed,  as  JUSTICE  STEVENS  suggests,  there  is  language  in  Hans 
suggesting  that  the  Court  was  really  construing  the  Judiciary  Act  of 
1875  rather  than  the  Constitution.    See  ante,  at  9-11. 
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Eleventh  Amendment,  which  leaves  a  State  open  to 
federal  question  suits  by  citizens  and  noncitizens  alike. 
If  Hans  had  been  from  Massachusetts  the  Eleventh 
Amendment  would  not  have  barred  his  action  against 
Louisiana. 

Although  there  was  thus  no  anomaly  to  be  cured  by 
Hans,  the  case  certainly  created  its  own  anomaly  in 
leaving  federal  courts  entirely  without  jurisdiction  to 
enforce  paramount  federal  law  at  the  behest  of  a  citizen 
against  a  State  that  broke  it.  It  destroyed  the  congru- 
ence of  the  judicial  power  under  Article  III  with  the 
substantive  guarantees  of  the  Constitution,  and  with  the 
provisions  of  statutes  passed  by  Congress  in  the  exercise 
of  its  power  under  Article  I:  when  a  State  injured  an 
individual  in  violation  of  federal  law  no  federal  forum 
could  provide  direct  relief.  Absent  an  alternative  process 
to  vindicate  federal  law  (see  Part  IV,  infra)  John 
Marshall  saw  just  what  the  consequences  of  this  anom- 
aly would  be  in  the  early  Republic,  and  he  took  that 
consequence  as  good  evidence  that  the  Framers  could 
never  have  intended  such  a  scheme. 

"Different  States  may  entertain  different  opinions  on 
the  true  construction  of  the  constitutional  powers  of 
Congress.  We  know,  that  at  one  time,  the  assump- 
tion of  the  debts  contracted  by  the  several  States, 
during  the  war  of  our  revolution,  was  deemed 
unconstitutional  by  some  of  them.  .  .  .  States  may 
legislate  in  conformity  to  their  opinions  and  may 
enforce  those  opinions  by  penalties.  It  would  be 
hazarding  too  much  to  assert,  that  the  judicatures 
of  the  States  will  be  exempt  from  the  prejudices  by 
which  the  legislatures  and  people  are  influenced, 
and  will  constitute  perfectly  impartial  tribunals.  In 
many  States  the  judges  are  dependent  for  office  and 
for  salary  on  the  will  of  the  legislature.  The  consti- 
tution of  the  United  States  furnishes  no  security 
against   the   universal    adoption    of  this   principle. 
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When  we  observe  the  importance  which  that  consti- 
tution attaches  to  the  independence  of  judges,  we 
are  less  inclined  to  suppose  that  it  can  have  in- 
tended to  leave  these  constitutional  questions  to 
tribunals  where  this  independence  may  not  exist." 
Cohens  v.  Virginia,  6  Wheat.,  at  386-387. 

And  yet  that  is  just  what  Hans  threatened  to  do. 

How  such  a  result  could  have  been  threatened  on  the 
basis  of  a  principle  not  so  much  as  mentioned  in  the 
Constitution  is  difficult  to  understand.  But  history 
provides  the  explanation.  As  I  have  already  said,  Hans 
was  one  episode  in  a  long  story  of  debt  repudiation  by 
the  States  of  the  former  Confederacy  after  the  end  of 
Reconstruction.  The  turning  point  in  the  States'  favor 
came  with  the  Compromise  of  1877,  when  the  Republi- 
can party  agreed  effectively  to  end  Reconstruction  and 
to  withdraw  federal  troops  from  the  South  in  return  for 
Southern  acquiescence  in  the  decision  of  the  Electoral 
Commission  that  awarded  the  disputed  1876  presidential 
election  to  Rutherford  B.  Hayes.  See  J.  Orth,  Judicial 
Power  of  the  United  States:  The  Eleventh  Amendment 
in  American  History  53-57  (1987);  Gibbons,  83  Colum. 
L.  Rev.,  at  1978-1982;  see  generally  Foner,  Reconstruc- 
tion, at  575-587  (describing  the  events  of  1877  and  their 
aftermath).  The  troop  withdrawal,  of  course,  left  the 
federal  judiciary  "effectively  without  power  to  resist  the 
rapidly  coalescing  repudiation  movement."  Gibbons,  83 
Colum.  L.  Rev.,  at  1981.  Contract  Clause  suits  like  the 
one  brought  by  Hans  thus  presented  this  Court  with  "a 
draconian  choice  between  repudiation  of  some  of  its  most 
inviolable  constitutional  doctrines  and  the  humiliation  of 
seeing  its  political  authority  compromised  as  its  judg- 
ments met  the  resistance  of  hostile  state  governments." 
Id.,  at  1974.  Indeed,  Louisiana's  brief  in  Hans  unmis- 
takably bore  witness  to  this  Court's  inability  to  enforce 
a  judgment  against  a  recalcitrant  State:  "The  solejnn 
obligation  of  a  government  arising  on  its  own  ackndwl- 
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edged  bond  would  not  be  enhanced  by  a  judgment  ren- 
dered on  such  bond.  If  it  either  could  not  or  would  not 
make  provision  for  paying  the  bond,  it  is  probable  that 
it  could  not  or  would  not  make  provision  for  satisfying 
the  judgment."  Brief  for  Respondent  in  No.  4,  0.  T. 
1889,  p.  25.  Given  the  likelihood  that  a  judgment 
against  the  State  could  not  be  enforced,  it  is  not  wholly 
surprising  that  the  Hans  Court  found  a  way  to  avoid 
the  certainty  of  the  State's  contempt.16 


16 See  Gibbons,  83  Colum.  L.  Rev.,  at  2000  ("Without  weakening 
the  contract  clause,  which  over  the  next  two  decades  the  Fuller 
Court  might  need  both  in  its  fight  against  government  regulation  of 
business  and  as  a  weapon  against  defaulting  local  governments,  the 
justices  needed  a  way  to  let  the  South  win  the  repudiation  war. 
The  means  Bradley  chose  was  to  rewrite  the  eleventh  amendment 
and  the  history  of  its  adoption").  The  commentators'  contention  that 
this  Court's  inability  to  enforce  the  obligation  of  Southern  States  to 
pay  their  debts  influenced  the  result  in  Hans  v.  Louisiana,  134 
U.  S.  1  (1890),  is  substantiated  by  three  anomalies  of  this  Court's 
sovereign  immunity  jurisprudence  during  that  period.  First,  this 
Court  held  in  1885  that  Virginia's  sovereign  immunity  did  not  allow 
it  to  abrogate  its  bonds.  Virginia  Coupon  Cases,  114  U.  S.  269 
(1885).  The  difference  from  the  situation  in  other  states,  however, 
was  that  Virginia  had  made  its  bond  coupons  receivable  in  payment 
of  state  taxes;  "[u]nder  these  circumstances  federal  courts  did  not 
need  to  rely  on  the  political  branches  of  government  to  enforce  their 
orders  but  could  protect  creditors  by  a  judgment  that  their  taxes 
had  in  fact  been  paid.  In  these  cases  the  Eleventh  Amendment 
faded  into  the  background."  Orth,  Judicial  Power  of  the  United 
States,  at  9;  see  generally  id.,  at  90-109.  Second,  at  the  same  time 
that  this  Court  was  articulating  broad  principles  of  immunity  for 
States,  we  refused  to  recognize  similar  immunity  for  municipalities 
and  similar  state  political  subdivisions.  See,  e.g.,  Lincoln  County  v. 
Luning,  133  U.  S.  529  (1890).  Professor  Orth  suggests  that  this 
seeming  inconsistency  is  traceable  to  the  enforcement  difficulties 
arising  from  the  withdrawal  of  federal  troops  from  the  South.  "It 
just  so  happened,"  he  points  out,  "that  counties  had  tended  to  issue 
bonds  in  the  West,  while  in  the  South,  states  had  usually  done  the 
job.  Property  in  the  form  of  bonds  could  be  defended  in  the\  mid- 
West  and  West,  but  similar  property  in  the  South  had  to  be  sacri- 
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So  it  is  that  history  explains,  but  does  not  honor, 
Hans.  The  ultimate  demerit  of  the  case  centers,  how- 
ever, not  on  its  politics  but  on  the  legal  errors  on  which 
it  rested.17    Before  considering  those  errors,  it  is  neces- 


ficed  to  the  higher  politics  of  the  Compromise  of  1877."  Orth,  supra, 
at  111.  Finally,  Professor  Orth  attributes  this  Court's  recognition 
(or  revival)  of  the  Ex  parte  Young  action  as  a  way  around  state 
sovereign  immunity  to  the  fact  that,  by  1908,  "the  problem  of  re- 
pudiated Southern  bonds  was  clearly  a  specter  from  an  increasingly 
distant  past."  Orth,  supra,  at  128.  See  also  Gibbons,  supra,  at  2002 
(arguing  that  the  Court's  unanimous  revival  of  its  power  to  grant 
equitable  relief  against  state  officers  in  Pennoyer  v.  McConnaughy, 
140  U.  S.  1  (1891),  was  made  possible  by  the  fact  that  the  case  "did 
not  involve  Southern  State  bonds").  I  am  reluctant,  to  be  sure,  to 
ascribe  these  legal  developments  to  a  single,  extra-legal  cause,  and 
at  least  one  commentator  has  suggested  that  the  Southern  debt 
crisis  may  not  have  been  the  only  factor  driving  the  Court's  Elev- 
enth Amendment  jurisprudence  during  this  period.  See  generally 
Collins,  The  Conspiracy  Theory  of  the  Eleventh  Amendment,  88 
Colum.  L.  Rev.  212  (1988)  (reviewing  Orth).  But  neither  would  I 
ignore  the  pattern  of  the  cases,  which  tends  to  show  that  the 
presence  or  absence  of  enforcement  difficulties  significantly  influ- 
enced the  path  of  the  law  in  this  area.  See  id. ,  at  243 
(acknowledging  that  "[i]t  is  perfectly  conceivable  that  Compromise- 
related  politics  exerted  their  influence  at  the  margin — in  doubtful 
cases  in  which  the  Court  might  have  gone  either  way"). 

"Today's  majority  condemns  my  attention  to  Hans's  historical 
circumstances  as  "a  disservice  to  the  Court's  traditional  method  of 
adjudication."  Ante,  at  23-24.  The  point,  however,  is  not  that  his- 
torical circumstance  may  undermine  an  otherwise  defensible  deci- 
sion; on  the  contrary,  it  is  just  because  Hans  is  so  utterly  indefensi- 
ble on  the  merits  of  its  legal  analysis  that  one  is  forced  to  look 
elsewhere  in  order  to  understand  how  the  Court  could  have  gone  so 
far  wrong.  Nor  is  there  anything  new  or  remarkable  in  taking  such 
a  look,  for  we  have  sought  similar  explanations  in  other  cases.  In 
Puerto  Rico  v.  Branstad,  483  U.  S.  219  (1987),  for  example,  we 
suggested  that  the  Court's  holding  in  Kentucky  v.  Dennison,  24  How. 
66  (1861),  that  "'the  Federal  Government,  under  the  Constitution, 
has  no  power  to  impose  on  a  State  officer,  as  such,  any  duty x what- 
ever, and  compel  him  to  perform  it,'"  id.,  at  107,  was  influenced  by 
"the  looming  shadow  of  a  Civil  War,"  Branstad,  483  U.  S.,  at  227, 
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sary  to  address  the  Court's  contention  that  subsequent 
cases  have  read  into  Hans  what  was  not  there  to  begin 
with,  that  is,  a  background  principle  of  sovereign  immu- 
nity that  is  constitutional  in  stature  and  therefore  unal- 
terable by  Congress. 

B 

The  majority  does  not  dispute  the  point  that  Hans  v. 
Louisiana,  134  U.  S.  1  (1890),  had  no  occasion  to  decide 
whether  Congress  could  abrogate  a  State's  immunity 
from  federal  question  suits.  The  Court  insists,  however, 
that  the  negative  answer  to  that  question  that  it  finds 
in  Hans  and  subsequent  opinions  is  not  "mere  obiter 
dicta,  but  rather  .  .  .  the  well-established  rationale  upon 
which  the  Court  based  the  results  of  its  earlier  deci- 
sions." Ante,  at  21.  The  exact  rationale  to  which  the 
majority  refers,  unfortunately,  is  not  easy  to  discern. 
The  Court's  opinion  says,  immediately  after  its  discus- 
sion of  stare  decisis,  that  *[f]or  over  a  century,  we  have 
grounded  our  decisions  in  the  oft-repea]ted  understanding 
of  state  sovereign  immunity  as  an  essential  part  of  the 
Eleventh  Amendment."  Ante,  at  22.  This  cannot  be  the 
"rationale,"  though,  because  this  Court  has  repeatedly 
acknowledged  that  the  Eleventh  Amendment  standing 
alone  cannot  bar  a  federal  question  suit  against  a  State 
brought  by  a  state  citizen.  See,  e.g.,  Edelman  v.  Jordan, 
415  U.  S.  651,  662  (1974)  (acknowledging  that  "the 
Amendment  by  its  terms  does  not  bar  suits  against  a 
State  by  its  own  citizens").18    Indeed,  as  I  have  noted, 


and  we  ultimately  determined  that  Dennison  should  be  overruled. 
Id.,  at  230.  The  author  of  the  Court's  opinion  today  joined  that 
analysis,  as  did  the  other  Members  of  today's  majority  who  were 
then  on  the  Court.  See  id.,  at  230  (O'CONNOR,  J.,  concurring  in  part 
and  concurring  in  judgment)  (joining  the  relevant  portion  of  the 
majority  opinion);  id.,  at  231  (SCALIA,  J.,  concurring  in  part  and 
concurring  in  judgment)  (same).  \ 

18See  also  Georgia  Railroad  &  Banking  Co.  v.  Redwine,  342  U.  S. 
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Justice  Bradley's  opinion  in  Hans  conceded  that  Hans 
might  successfully  have  pursued  his  claim  "if  there  were 
no  other  reason  or  ground  [other  than  the  Amendment 
itself]  for  abating  his  suit."  134  U.  S.,  at  10.  The  Hans 
Court,  rather,  held  the  suit  barred  by  a  nonconstitu- 
tional  common-law  immunity.    See  supra,  at  21. 

The  "rationale"  which  the  majority  seeks  to  invoke  is, 
I  think,  more  nearly  stated  in  its  quotation  from  Princi- 
pality of  Monaco  v.  Mississippi,  292  U.  S.  313,  321-323 
(1934).  There,  the  Court  said  that  "we  cannot  rest  with 
a  mere  literal  application  of  the  words  of  §2  of  Article 
III,  or  assume  that  the  letter  of  the  Eleventh  Amend- 
ment exhausts  the  restrictions  upon  suits  against  non- 
consenting  States."  Id.,  at  322. 19  This  statement 
certainly  is  true  to  Hans,  which  clearly  recognized  a  pre- 
existing principle  of  sovereign  immunity,  broader  than 


299,  304  (1952)  (same);  Fitts  v.  McGhee,  172  U.  S.  516,  524  (1899) 
(same).  Even  JUSTICE  SCALIA's  dissent  in  Union  Gas,  the  reasoning 
of  which  the  majority  adopts  today,  acknowledged  that  its  view  of 
sovereign  immunity  depended  upon  "some  other  constitutional 
principle  beyond  the  immediate  text  of  the  Eleventh  Amendment." 
491  U.  S.,  at  31  (opinion  concurring  in  part  and  dissenting  in  part). 
To  the  extent  that  our  prior  cases  do  refer  to  Hans  immunity  as 
part  of  the  Eleventh  Amendment,  they  can  only  be  referring  to 
JUSTICE   Stevens's   "other"   Eleventh   Amendment.      Hess   v.   Port 

Authority  Trans-Hudson  Corp.,  513  U.  S.  ,  (1994)  (slip  op., 

at  2)  (STEVENS,  J.,  concurring);  see  also  Pennsylvania  v.  Union  Gas 
Co.,  supra,  at  23-29  (Stevens,  J.,  concurring)  (same). 

"See  also  Union  Gas,  491  U.  S.,  at  31-32  (SCALIA,  J.,  concurring 
in  part  and  dissenting  in  part)  ("What  we  said  in  Hans  was,  es- 
sentially, that  the  Eleventh  Amendment  was  important  not  merely 
for  what  it  said  but  for  what  it  reflected:  a  consensus  that  the 
doctrine  of  sovereign  immunity,  for  States  as  well  as  for  the  Federal 
Government,  was  part  of  the  understood  background  against  which 
the  Constitution  was  adopted,  and  which  its  jurisdictional  provisions 
did  not  mean  to  sweep  away");  Nevada  v.  Hall,  440  U.  S.,  at  440 
(REHNQUIST,  J.,  dissenting)  (interpreting  Monaco  as  arel[ying]  on 
precepts  underlying  but  not  explicit  in  Art.  Ill  and  the  Eleventh 
Amendment"). 
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the  Eleventh  Amendment  itself,  that  will  ordinarily  bar 
federal  question  suits  against  a  nonconsenting  State. 
That  was  the  "rationale"  which  was  sufficient  to  decide 
Hans  and  all  of  its  progeny  prior  to  Union  Gas.  But 
leaving  aside  the  indefensibility  of  that  rationale,  which 
I  will  address  further  below,  that  was  as  far  as  it  went. 
The  majority,  however,  would  read  the  "rationale"  of 
Hans  and  its  line  of  subsequent  cases  as  answering  the 
further  question  whether  the  "postulate"  of  sovereign 
immunity  that  "limit[s]  and  controls]"  the  exercise  of 
Article  III  jurisdiction,  Monaco,  supra,  at  322,  is  consti- 
tutional in  stature  and  therefore  unalterable  by  Con- 
gress. It  is  true  that  there  are  statements  in  the  cases 
that  point  toward  just  this  conclusion.  See,  e.g.,  Penn- 
hurst  State  School  and  Hospital  v.  Halderman,  465  U.  S. 
89,  98  (1984)  ("In  short,  the  principle  of  sovereign 
immunity  is  a  constitutional  limitation  on  the  federal 
judicial  power  established  in  Art.  Ill");  Ex  parte  New 
York,  256  U.  S.  490,  497  (1921)  ("[T]he  entire  judicial 
power  granted  by  the  Constitution  does  not  embrace 
authority  to  entertain  a  suit  brought  by  private  parties 
against  a  State  without  consent  given  .  .  .").  These 
statements,  however,  are  dicta  in  the  classic  sense,  that 
is,  sheer  speculation  about  what  would  happen  in  cases 
not  before  the  court.20    But  this  is  not  the  only  weak- 


20 There  are  good  reasons  not  to  take  many  of  these  statements  too 
seriously.  Some  are  plainly  exaggerated;  for  example,  the  suggestion 
in  Great  Northern  Ins.  Co.  v.  Read,  322  U.  S.  47,  51  (1944),  that 
"[a]  state's  freedom  from  litigation  was  established  as  a  constitu- 
tional right  through  the  Eleventh  Amendment"  obviously  ignores  a 
State's  liability  to  suit  by  other  States,  see,  e.g.,  South  Dakota  v. 
North  Carolina,  192  U.  S.  286  (1904),  and  by  the  National  Govern- 
ment, see,  e.g.,  United  States  v.  Texas,  143  U.  S.  621  (1892).  See 
also  Nevada  v.  Hall,  supra,  at  420,  n.  19  (noting  that  "the  Eleventh 
Amendment  has  not  accorded  the  States  absolute  sovereign  immunity 
in  federal-court  actions").  Similarly,  statements  such  as  in  Ex  parte 
New  York,  256  U.  S.,  at  497,  that  "the  entire  judicial  power  granted 
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ness  of  these  statements,  which  are  counterbalanced  by 
many  other  opinions  that  have  either  stated  the  immu- 
nity principle  without  more,  see,  e.g.,  Dellmuth  v.  Mutk, 
491  U.  S.  223,  229,  n.  2  (1989)  (noting  that  "an  uncon- 
senting  State  is  immune  from  liability  for  damages  in  a 
suit  brought  in  federal  court  by  one  of  its  own  citizens," 
without  suggesting  that  the  immunity  was  unalterable 
by  Congress),21  or  have  suggested  that  the  Hans  immu- 
nity is  not  of  constitutional  stature.  The  very  language 
quoted  by  the  majority  from  Monaco,  for  example,  likens 
state  sovereign  immunity  to  other  "essential  postulates" 
such  as  the  rules  of  justiciability.  292  U.  S.,  at  322. 
Many  of  those  rules,  as  JUSTICE  STEVENS  points  out,  are 
prudential  in  nature  and  therefore  not  unalterable  by 
Congress.  See  ante,  at  14-15.22  More  generally,  the 
proponents  of  the  Court's  theory  have  repeatedly  re- 
ferred to  state  sovereign  immunity  as  a  "background 
principle,"  ante,  at  27,  "postulate,"  Nevada  v.  Hall,  440 
U.  S.,  at  437  (REHNQUIST,  J.,  dissenting),  or  "implicit 
limitation,"  Welch  v.  Texas  Dept.  of  Highways  and  Public 
Transp.,  483  U.  S.  468,  496  (1987)  (SCALIA,  J.,  concur- 
ring in  part  and  concurring  in  judgment),  and  as  resting 


by  the  Constitution  does  not  embrace  authority  to  entertain  a  suit 
brought  by  private  parties  against  a  State  without  consent  given" 
should  not  necessarily  be  taken  as  affirming  that  Article  III  itself 
incorporated  a  constitutional  immunity  doctrine.  How  else  to 
explain  Justice  Harlan's  concurring  opinion  in  Hans,  which  stated, 
practically  in  the  same  breath,  that  "a  suit  directly  against  a  State 
by  one  of  its  own  citizens  is  not  one  to  which  the  judicial  power  of 
the  United  States  extends,"  and  that  Chisholm  "was  based  upon  a 
sound  interpretation  of  the  Constitution  as  that  instrument  then 
was"?    134  U.  S.,  at  21. 

"See  also  Georgia  Railroad  &  Banking  Co.  v.  Redwine,  342  U.  S. 
299,  304  (1952);  Fitts  v.  McGhee,  172  U.  S.  516,  524-525  (1899). 

^See  also  Warth  \  Seldin,  422  U.  S.  490,  501  (1975)  ("Congress 
may  grant  an  express  right  of  action  to  persons  who  otherwise 
would  be  barred  by  prudential  standing  rules");  E.  Chemerinsky, 
Federal  Jurisdiction  §2.1,  at  42-43  (2d  ed.  1994). 
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on  the  "inherent  nature  of  sovereignty,"  Great  Northern 
Life  Ins.  Co.  v.  Read,  322  U.  S.  47,  51  (1944),  rather 
than  any  explicit  constitutional  provision.23  But  what- 
ever set  of  quotations  one  may  prefer,  taking  heed  of 
such  jurisprudential  creations  in  assessing  the  contents 
of  federal  common  law  is  a  very  different  thing  from 
reading  them  into  the  Founding  Document  itself. 

The  most  damning  evidence  for  the  Court's  theory  that 
Hans  rests  on  a  broad  rationale  of  immunity  unalterable 
by  Congress,  however,  is  the  Court's  proven  tendency  to 
disregard  the  post-Hans  dicta  in  cases  where  that  dicta 
would  have  mattered.24  If  it  is  indeed  true  that  "pri- 
vate suits  against  States  [are]  not  permitted  under 
Article  III  (by  virtue  of  the  understanding  represented 
by  the  Eleventh  Amendment),"  Union  Gas,  491  U.  S.,  at 
40  (SCALIA,  J.,  concurring  in  part  and  dissenting  in 
part),  then  it  is  hard  to  see  .how  a  State's  sovereign 


23  Indeed,  THE  CHIEF  JUSTICE  could  hardly  have  been  clearer  in 
Fry  v.  United  States,  421  U.  S.  542  (1975),  where  he  explained  that 
a[t]he  Court's  decision  in  Hans  v.  Louisiana,  134  U.  S.  1  (1890), 
offers  impressive  authority  for  the  principle  that  the  States  as  such 
were  regarded  by  the  Framers  of  the  Constitution  as  partaking  of 
many  attributes  of  sovereignty  quite  apart  from  the  provisions  of  the 
Tenth  Amendment.  .  .  . 

"As  it  was  not  the  Eleventh  Amendment  by  its  terms  which  justi- 
fied the  result  in  Hans,  it  is  not  the  Tenth  Amendment  by  its  terms 
that  prohibits  congressional  action  which  sets  a  mandatory  ceiling 
on  the  wages  of  all  state  employees.  Both  Amendments  are  simply 
examples  of  the  understanding  of  those  who  drafted  and  ratified  the 
Constitution  that  the  States  were  sovereign  in  many  respects,  and 
that  although  their  legislative  authority  could  be  superseded  by  Con- 
gress in  many  areas  where  Congress  was  competent  to  act,  Congress 
was  nonetheless  not  free  to  deal  with  a  State  as  if  it  were  just 
another  individual  or  business  enterprise  subject  to  regulation."  Id., 
at  556-557  (REHNQUIST,  J.,  dissenting). 

24 Indeed,  in  Nevada  v.  Hall,  440  U.  S.,  at  439,  THE  CHIEF  JUSTICE 
complained  in  dissent  that  the  same  statements  upon  whijch  he 
relies  today  had  been  "dismissed]  ...  as  dicta." 
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immunity  may  be  waived  any  more  than  it  may  be 
abrogated  by  Congress.  See,  e.g.,  Atascadero  State 
Hospital  v.  Scanlon,  473  U.  S.,  at  238  (recognizing  that 
immunity  may  be  waived).  After  all,  consent  of  a  party 
is  in  all  other  instances  wholly  insufficient  to  create 
subject-matter  jurisdiction  where  it  would  not  otherwise 
exist.  See,  e.g.,  Sosna  v.  Iowa,  419  U.  S.  393,  398 
(1975);  see  also  E.  Chemerinsky,  Federal  Jurisdiction 
§7.6,  at  405  (2d  ed.  1994)  (noting  that  "allowing  such 
waivers  seems  inconsistent  with  viewing  the  Eleventh 
Amendment  as  a  restriction  on  the  federal  courts'  sub- 
ject matter  jurisdiction").  Likewise,  the  Court's  broad 
theory  of  immunity  runs  doubly  afoul  of  the  appellate 
jurisdiction  problem  that  I  noted  earlier  in  rejecting  an 
interpretation  of  the  Eleventh  Amendment's  text  that 
would  bar  federal  question  suits.  See  supra,  at  11-18. 
If  "the  whole  sum  of  the  judicial  power  granted  by  the 
Constitution  to  the  United  States  does  not  embrace  the 
authority  to  entertain  a  suit  brought  by  a  citizen  against 
his  own  State  without  its  consent,"  Duhne  v.  New  Jersey, 
251  U.  S.  311,  313  (1920),  and  if  consent  to  suit  in  state 
court  is  not  sufficient  to  show  consent  in  federal  court, 
see  Atascadero,  supra,  at  241,  then  Article  III  would 
hardly  permit  this  Court  to  exercise  appellate  jurisdic- 
tion over  issues  of  federal  law  arising  in  lawsuits 
brought  against  the  States  in  their  own  courts.  We 
have,  however,  quite  rightly  ignored  any  post-Hans  dicta 
in  that  sort  of  case  and  exercised  the  jurisdiction  that 
the  plain  text  of  Article  III  provides.  See,  e.g.,  Fulton 

Corp.  v.  Faulkner,  516  U.  S.  (1996);  see  also  supra, 

at  15-16. 

If  these  examples  were  not  enough  to  distinguish 
Hans's  rationale  of  a  pre-existing  doctrine  of  sovereign 
immunity  from  the  post-Hans  dicta  indicating  that  this 
immunity  is  constitutional,  one  would  need  only  to 
consider  a  final  set  of  cases:  those  in  which  we  'have 
assumed,  without  deciding,  that  congressional  power  to 


24-586    96-10 
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abrogate  state  sovereign  immunity  exists  even  when  §5 
of  the  Fourteenth  Amendment  has  an  application.  A 
majority  of  this  Court  was  willing  to  make  that  assump- 
tion in  Hoffman  v.  Connecticut  Dept.  of  Income  Mainte- 
nance, 492  U.  S.  96,  101  (1989)  (plurality  opinion),  in 
Welch  v.  Texas  Dept.  of  Highways  and  Public  Transp., 
supra,  at  475  (plurality  opinion),  and  in  County  of  Oneida 
v.  Oneida  Indian  Nation  of  N.Y,  470  U.  S.  226,  252 
(1985).25  Although  the  Court  in  each  of  these  cases 
failed  to  find  abrogation  for  lack  of  a  clear  statement  of 
congressional  intent,  the  assumption  that  such  power 
was  available  would  hardly  have  been  permissible  if,  at 
that  time,  today's  majority's  view  of  the  law  had  been 
firmly  established.  It  is  one  thing,  after  all,  to  avoid 
an  open  constitutional  question  by  assuming  an  answer 
and  rejecting  the  claim  on  another  ground;  it  is  quite 
another  to  avoid  a  settled  rationale  (an  emphatically 
settled  one  if  the  majority  is  to  be  taken  seriously)  only 
to  reach  an  issue  of  statutory  construction  that  the 
Court  would  otherwise  not  have  to  decide.  Even  worse, 
the  Court  could  not  have  been  unaware  that  its  decision 
of  cases  like  Hoffman  and  Welch,  on  the  ground  that  the 
statutes  at  issue  lacked  a  plain  statement  of  intent  to 
abrogate,  would  invite  Congress  to  attempt  abrogation  in 
statutes  like  the  Indian  Gaming  Regulatory  Act,  25 
U.  S.  C.  §2701  et  seq.  (IGRA).  Such  a  course  would 
have  been  wholly  irresponsible  if,  as  the  majority  now 
claims,  the  constitutionally  unalterable  nature  of  Hans 


25  In  Hoffman,  one  member  of  the  four-Justice  plurality  expressly 
disavowed  the  plurality's  assumption  that  Congress  could  abrogate 
the  States'  immunity  by  making  its  intent  to  do  so  clear.  See  492 
U.  S.,  at  105  (O'CONNOR,  J.,  concurring).  The  four  dissenters, 
however,  not  only  assumed  that  Congress  had  the  power  to  abrogate 
but  found  that  it  had  done  so.  See  id.,  at  106  (Marshall,  J.,  dissent- 
ing). Likewise,  in  Welch,  the  four-justice  plurality  was  joined  by 
four  dissenters  who  insisted  upon  a  congressional  power  of  abroga- 
tion. See  483  U.  S.,  at  519  (Brennan,  J.,  dissenting).  \ 
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immunity  had  been  well  established  for  a  hundred  years. 
Hans  itself  recognized  that  an  "observation  [in  a  prior 
case  that]  was  unnecessary  to  the  decision,  and  in  that 
sense  extra  judicial  .  .  .  ought  not  to  outweigh*'  present 
reasoning  which  points  to  a  different  conclusion.  134 
U.  S.,  at  20.  That  is  good  advice,  which  Members  of 
today's  majority  have  been  willing  to  heed  on  other 
occasions.  See,  e.g.,  Kokkonen  v.  Guardian  Life  Ins.  Co., 

511  U.  S.  ,  (slip  op.,  at  4)  (1994)  ("It  is  to  the 

holdings  of  our  cases,  rather  than  their  dicta,  that  we 

must  attend");  Bennis  v.  Michigan,  516  U.  S.  ,  

(slip  op.,  at  6)  (1996).  But  because  the  Court  disregards 
this  norm  today,  I  must  consider  the  soundness  of 
Hans's  original  recognition  of  a  background  principle  of 
sovereign  immunity  that  applies  even  in  federal  question 
suits,  and  the  reasons  that  counsel  against  the  Court's 
extension  of  Hans's  holding  to  the  point  of  rendering  its 
immunity  unalterable  by  Congress. 

Ill 

Three  critical  errors  in  Hans  weigh  against  constitu- 
tionalizing  its  holding  as  the  majority  does  today.  The 
first  we  have  already  seen:  the  Hans  Court  misread  the 
Eleventh  Amendment,  see  supra,  at  20-26.  It  also  mis- 
understood the  conditions  under  which  common-law  doc- 
trines were  received  or  rejected  at  the  time  of  the 
Founding,  and  it  fundamentally  mistook  the  very  nature 
of  sovereignty  in  the  young  Republic  that  was  supposed 
to  entail  a  State's  immunity  to  federal  question  jurisdic- 
tion in  a  federal  court.  While  I  would  not,  as  a  matter 
of  stare  decisis,  overrule  Hans  today,  an  understanding 
of  its  failings  on  these  points  will  show  how  the  Court 
today  simply  compounds  already  serious  error  in  taking 
Hans  the  further  step  of  investing  its  rule  with  constitu- 
tional inviolability  against  the  considered  judgment  of 
Congress  to  abrogate  it. 
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A 

There  is  and  could  be  no  dispute  that  the  doctrine  of 
sovereign  immunity  that  Hans  purported  to  apply  had 
its  origins  in  the  "familiar  doctrine  of  the  common  law," 
The  Siren,  74  U.  S.  152,  153  (1869),  "derived  from  the 
laws  and  practices  of  our  English  ancestors,"  United 
States  v.  Lee,    106  U.  S.   196,  205  (1882).26     Although 


26 The  Court  seeks  to  disparage  the  common  law  roots  of  the  doc- 
trine, and  the  consequences  of  those  roots  which  I  outline  infra,  at 
36-46  &  64-70,  by  asserting  that  Hans  "found  its  roots  not  solely  in 
the  common  law  of  England,  but  in  the  much  more  fundamental 
'"jurisprudence  in  all  civilized  nations.""  Ante,  at  24  (quoting 
Hans,  134  U.S.,  at  17).  The  Hans  Court,  however,  relied  explicitly 
on  the  ground  that  a  suit  against  the  State  by  its  own  citizen  was 
"not  known  ...  at  the  common  law"  and  was  not  among  the  depar- 
tures from  the  common  law  recognized  by  the  Constitution.  Hans, 
134  U.  S.,  at  15.  Moreover,  Hans  explicitly  adopted  the  reasoning 
of  Justice  Iredell's  dissent  in  Chisholm,  see  134  U.  S.,  at  18-19,  and 
that  opinion  could  hardly  have  been  clearer  in  relying  exclusively  on 
the  common  law.  "The  only  principles  of  law  .  .  .  which  can  affect 
this  case,"  Justice  Iredell  wrote,  "[are]  those  that  are  derived  from 
what  is  properly  termed  'the  common  law,'  a  law  which  I  presume 
is  the  ground -work  of  the  laws  in  every  State  in  the  Union,  and 
which  I  consider,  so  far  as  it  is  applicable  to  the  peculiar  circum- 
stances of  the  country,  and  where  no  special  act  of  Legislation 
controuls  it,  to  be  in  force  in  each  State,  as  it  existed  in  England, 
(unaltered  by  any  statute)  at  the  time  of  the  first  settlement  of  the 
country."  2  Dall.,  at  435  (emphasis  omitted).  See  also  Employees  of 
Dept.  of  Public  Health  and  Welfare  of  Missouri  v.  Department  of 
Public  Health  and  Welfare  of  Missouri,  411  U.  S.  279,  288  (1973) 
(Marshall,  J.,  concurring  in  result)  ("Sovereign  immunity  is  a  com- 
mon-law doctrine  that  long  predates  our  Constitution  and  the 
Eleventh  Amendment,  although  it  has,  of  course,  been  carried 
forward  in  our  jurisprudence");  R.  Watkins,  The  State  as  a  Party 
Litigant  51-52  (1927)  ("It  thus  seems  probable  that  the  doctrine  of 
state  immunity  was  accepted  rather  as  an  existing  fact  by  the 
people  of  the  states,  than  adopted  as  a  theory.  It  was  a  matter  of 
universal  practice,  and  was  accepted  from  the  mother  country  along 
with  the  rest  of  the  common  law  of  England  applicable  to  our 
changed  state  and  condition"). 
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statutes  came  to  affect  its  importance  in  the  succeeding 
centuries,  the  doctrine  was  never  reduced  to  codification, 
and  Americans  took  their  understanding  of  immunity 
doctrine  from  Blackstone,  see  3  W.  Blackstone,  Commen- 
taries on  the  Laws  of  England  ch.  17  (1768).  Here,  as 
in  the  mother  country,  it  remained  a  common-law  rule. 
See  generally,  Jaffe,  77  Harv.  L.  Rev.,  at  2-19; 
Borchard,  Governmental  Responsibility  in  Tort,  VI,  36 
Yale  L.  J.  1,  17-41  (1926). 

This  fact  of  the  doctrine's  common-law  status  in  the 
period  covering  the  Founding  and  the  later  adoption  of 
the  Eleventh  Amendment  should  have  raised  a  warning 
flag  to  the  Hans  Court  and  it  should  do  the  same  for 
the  Court  today.  For  although  the  Court  has  persist- 
ently assumed  that  the  common  law's  presence  in  the 
minds  of  the  early  Framers  must  have  functioned  as  a 
limitation  on  their  understanding  of  the  new  Nation's 
constitutional  powers,  this  turns  out  not  to  be  so  at  all. 
One  of  the  characteristics  of  the  Founding  generation,  on 
the  contrary,  was  its  joinder  of  an  appreciation  of  its 
immediate  and  powerful  common-law  heritage  with 
caution  in  settling  that  inheritance  on  the  political 
systems  of  the  new  Republic.  It  is  not  that  the  Framers 
failed  to  see  themselves  to  be  children  of  the  common 
law;  as  one  of  their  contemporaries  put  it,  a[w]e  live  in 
the  midst  of  the  common  law,  we  inhale  it  at  every 
breath,  imbibe  it  at  every  pore  .  .  .  [and]  cannot  learn 
another  system  of  laws  without  learning  at  the  same 
time  another  language."  R  Du  Ponceau,  A  Dissertation 
on  the  Nature  and  Extent  of  Jurisdiction  of  Courts  of 
the  United  States  91  (1824).  But  still  it  is  clear  that 
the  adoption  of  English  common  law  in  America  was  not 
taken  for  granted,  and  that  the  exact  manner  and  extent 
of  the  common  law's  reception  were  subject  to  careful 
consideration  by  courts  and  legislatures  in  each  of  the 
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new  States.27  An  examination  of  the  States'  experience 
with  common-law  reception  will  shed  light  on  subsequent 
theory  and  practice  at  the  national  level,  and  demon- 
strate that  our  history  is  entirely  at  odds  with  Hans's 
resort  to  a  common-law  principle  to  limit  the  Constitu- 
tion's contrary  text. 

1 

This  American  reluctance  to  import  English  common 
law  wholesale  into  the  New  World  is  traceable  to  the 
early  colonial  period.  One  scholar  of  that  time  has 
written  that  a[t]he  process  which  we  may  call  the  recep- 
tion of  the  English  common  law  by  the  colonies  was  not 
so  simple  as  the  legal  theory  would  lead  us  to  assume. 
While  their  general  legal  conceptions  were  conditioned 
by,  and  their  terminology  derived  from,  the  common  law, 
the  early  colonists  were  far  from  applying  it  as  a 
technical  system,  they  often  ignored  it  or  denied  its 
subsidiary  force,  and  they  consciously  departed  from 
many  of  its  most  essential  principles."  P.  Reinsch, 
English  Common  Law  in  the  Early  American  Colonies  58 
(1899).28  For  a  variety  of  reasons,  including  the  ab- 
sence of  trained  lawyers  and  judges,  the  dearth  of  law 


"See,  e.g.,  Hall,  The  Common  Law:  An  Account  of  Its  Reception 
in  the  United  States,  4  Vand.  L.  Rev.  791,  796  (1951)  ("Whether  we 
emphasize  the  imitation  by  the  colonists  of  the  practices  of  English 
local  courts  or  whether  we  say  the  early  colonial  judges  were"  really 
applying  their  own  common-sense  ideas  of  justice,  the  fact  remains 
that  there  was  an  incomplete  acceptance  in  America  of  English  legal 
principles,  and  this  indigenous  law  which  developed  in  America 
remained  as  a  significant  source  of  law  after  the  Revolution"). 

28  See  also  Jones,  The  Common  Law  in  the  United  States:  English 
Themes  and  American  Variations,  in  Political  Separation  and  Legal 
Continuity  95-98  (H.  Jones,  ed.  1976)  (Jones)  (acknowledging  that 
a  true  common-law  system  had  not  yet  developed  in  the  early 
colonial  period);  Stoebuck,  Reception  of  English  Common  Lawvin  the 
American  Colonies,  10  Wm.  &  Mary  L.  Rev.  393,  406-407  (1968) 
(same). 
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books,  the  religious  and  ideological  commitments  of  the 
early  settlers,  and  the  novel  conditions  of  the  New 
World,  the  colonists  turned  to  a  variety  of  other  sources 
in  addition  to  principles  of  common  law.29 

It  is  true  that,  with  the  development  of  colonial  society 
and  the  increasing  sophistication  of  the  colonial  bar, 
English  common  law  gained  increasing  acceptance  in 
colonial  practice.  See  Reinsch,  supra,  at  7-8;  Hall,  The 
Common  Law:  An  Account  of  Its  Reception  in  the  United 
States,  4  Vand.  L.  Rev.  791,  797  (1951).30  But  even  in 
the  late  colonial  period,  Americans  insisted  that 

"the  whole  body  of  the  common  law  .  .  .  was  not 
transplanted,  but  only  so  much  as  was  applicable  to 
the  colonists  in  their  new  relations  and  conditions. 
Much  of  the  common  law  related  to  matters  which 
were  purely  local,  which  existed  under  the  English 
political  organization,  or  was  based  upon  the  triple 
relation  of  king,  lords  and  commons,  or  those  pecu- 
liar social  conditions,  habits  and  customs  which  have 
no  counterpart  in  the  New  World.  Such  portions  of 
the  common  law,  not  being  applicable  to  the  new 


29 See,  e.g.,  Reinsch,  English  Common  Law  in  the  Early  American 
Colonies,  at  7  (finding  that  the  colonists  developed  their  own  "rude, 
popular,  summary"  system  of  justice  despite  professed  adhesion  to 
the  common  law);  C.  Hilkey,  Legal  Development  in  Colonial  Massa- 
chusetts, 1630-1686,  p.  69  (1967)  (emphasizing  Biblical  and  indige- 
nous sources);  Radin,  The  Rivalry  of  Common-Law  and  Civil-Law 
Ideas  in  the  American  Colonies,  in  2  Law:  A  Century  of  Progress 
404,  407-411  (1937)  (emphasizing  natural  law  and  Roman  law); 
Goebel,  King's  Law  and  Local  Custom  in  Seventeenth  Century  New 
England,  31  Colum.  L.  Rev.  416  (1931)  (finding  that  the  early 
settlers  imported  the  law  and  procedure  of  the  borough  and  manor 
courts  with  which  they  had  been  familiar  in  England). 

30 See  also  Stoebuck,  supra,  at  411-412  (indicating  that  the  Colo- 
nies became  significantly  more  receptive  to  the  common  law  after 
1700,  in  part  because  of  a  British  desire  to  regularize  colonial  legal 
svstems). 
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conditions  of  the  colonists,  were  never  recognised  as 
part  of  their  jurisprudence."  Dale,  The  Adoption  of 
the  Common  Law  by  the  American  Colonies,  30  Am. 
L.  Reg.  553,  554  (1882).31 

The  result  was  that  "the  increasing  influx  of  common- 
law  principles  by  no  means  obliterated  the  indigenous 
systems  which  had  developed  during  the  colonial  era  and 
that  there  existed  important  differences  in  law  in  action 
on  the  two  sides  of  the  Atlantic."  Hall,  supra,  at  797. 
Understandably,  even  the  trend  toward  acceptance  of 
the  common  law  that  had  developed  in  the  late  colonial 
period  was  imperiled  by  the  Revolution  and  the  ultimate 
break  between  the  colonies  and  the  old  country.  Dean 
Pound  has  observed  that,  "[f]or  a  generation  after  the 
Revolution,  ....  political  conditions  gave  rise  to  a 
general  distrust  of  English  law.  .  .  .  The  books  are  full 
of  illustrations  of  the  hostility  toward  English  law  sim- 
ply because  it  was  English  which  prevailed  at  the  end 
of  the  eighteenth  and  in  the  earlier  years  of  the  nine- 
teenth century."  R.  Pound,  The  Formative  Era  of  Amer- 
ican Law  7  (1938);  see  also  C.  Warren,  A  History  of  the 
American  Bar  224-225  (1911)  (noting  a  "prejudice 
against  the  system  of  English  Common  Law"  in  the 


31  See  also  Jones  98  (The  selective  nature  of  the  reception  is 
evident  in  any  examination  of  the  state  of  law  in  the  colonies  in  the 
years  immediately  preceding  the  Revolution").  An  example  is  Trott's 
law,  adopted  by  South  Carolina  in  1712,  which  declared  which 
English  statutes  were  in  force  in  the  colony.  Many  laws  of  England, 
Trott  conceded,  were  "altogether  useless"  in  South  Carolina  "by 
reason  of  the  different  way  of  agriculture  and  the  differing  produc- 
tions of  the  earth  of  this  Province  from  that  of  England";  others 
were  "impracticable"  because  of  differences  in  institutions.  L.  Fried- 
man, A  History  of  American  Law  90-93  (2d  ed.  1985);  see  also  C. 
Warren,  History  of  the  American  Bar  122-123  (1911)  (quoting  North 
Carolina  statute,  passed  in  1715,  providing  that  the  common  Jaw 
would  be  in  force  "'so  far  as  shall  be  compatible  with  our  way  of 
living  and  trade'"). 
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years  following  the  Revolution).  James  Monroe  went  so 
far  as  to  write  in  1802  that  "the  application  of  the 
principles  of  the  English  common  law  to  our  constitu- 
tion" should  be  considered  "good  cause  for  impeachment." 
Letter  from  James  Monroe  to  John  Breckenridge  (Jan. 
15,  1802)  (quoted  in  3  A.  Beveridge,  The  Life  of  John 
Marshall:  Conflict  and  Construction  1800-1815,  p.  59 
(1919)).32  Nor  was  anti-English  sentiment  the  only 
difficulty;  according  to  Dean  Pound,  "[sjocial  and  geo- 


32 American  hostility  to  things  English  was  so  pronounced  for  a 
time  that  Pennsylvania,  New  Jersey,  and  Kentucky  proscribed  by 
statute  the  citation  of  English  decisions  in  their  courts,  and  the  New 
Hampshire  courts  promulgated  a  rule  of  court  to  the  same  effect. 
See  Hall,  4  Vand.  L.  Rev.,  at  806;  Warren,  supra,  at  227.  This 
hostility  may  appear  somewhat  paradoxical  in  view  of  the  colonists' 
frequent  insistence  during  the  revolutionary  crisis  that  they  were 
entitled  to  common-law  rights.  See,  e.g.,  First  Continental  Congress 
Declaration  and  Resolves  (1774),  in  Documents  Illustrative  of  the 
Formation  of  the  Union  of  the  American  States,  H.  R.  Doc.  No.  398, 
69th  Cong.,  1st  Sess.,  1,  3  (C.  Tansill,  ed.  1927)  ("That  the  respec- 
tive colonies  are  entitled  to  the  common  law  of  England").  In  this 
context,  however,  the  colonists  were  referring  "not  to  the  corpus  of 
English  case-law  doctrine  but  to  such  profoundly  valued  common  law 
procedures  as  trial  by  jury  and  the  subjection  of  governmental 
power  to  what  John  Locke  had  called  the  'standing  laws,' "  such  as 
Magna  Carta,  the  Petition  of  Right,  the  Bill  of  Rights  of  1689,  and 
the  Act  of  Settlement  of  1701.  Jones  110;  see  also  Jay,  Origins  of 
Federal  Common  Law:  Part  Two,  133  U.  Pa.  L.  Rev.  1231,  1256 
(1985)  (Jay  II)  (noting  that  "Antifederalists  used  the  term  common 
law  to  mean  the  great  rights  associated  with  due  process").  The 
cardinal  principles  of  this  common-law  vision  were  parliamentary 
supremacy  and  the  rule  of  law,  conceived  as  the  axiom  that  "all 
members  of  society,  government  officials  as  well  as  private  persons, 
are  equally  responsible  to  the  law  and  .  .  .  'equally  amenable  to  the 
jurisdiction  of  ordinary  tribunals."'  Jones  128-129  (quoting  A 
Dicey,  Introduction  to  Study  of  the  Law  of  Constitution  192  (9th  ed. 
1939)).  It  is  hard  to  imagine  that  the  doctrine  of  sovereign  immu- 
nity, so  profoundly  at  odds  with  both  these  cardinal  principles,  could 
have  been  imported  to  America  as  part  of  this  more  generalized 
common-law  vision. 
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graphical  conditions  contributed  also  to  make  the  work 
of  receiving  and  reshaping  the  common  law  exceptionally 
difficult. "    Pound,  supra,  at  7. 

The  consequence  of  this  anti-English  hostility  and 
awareness  of  changed  circumstances  was  that  the  inde- 
pendent States  continued  the  colonists'  practice  of  adopt- 
ing only  so  much  of  the  common  law  as  they  thought 
applicable  to  their  local  conditions.33  As  Justice  Story 
explained,  a[t]he  common  law  of  England  is  not  to  be 
taken  in  all  respects  to  be  that  of  America.  Our  ances- 
tors brought  with  them  its  general  principles,  and 
claimed  it  as  their  birthright;  but  they  brought  with 
them  and  adopted  only  that  portion  which  was  applica- 


"See,  e.g.,  Conner  v.  Shepherd,  15  Mass.  164  (1818)  (rejecting 
English  common-law  rule  regarding  assignment  of  dower  rights  as 
inapplicable  to  the  state  and  condition  of  land  in  Massachusetts); 
Parker  &  Edgarton  v.  Foote,  19  Wend.  309,  318  (N.Y.  1838)  (reject- 
ing English  rule  entitling  a  landowner  to  damages  for  the  stopping 
of  his  lights;  the  court  noted  that  "[i]t  cannot  be  necessary  to  cite 
cases  to  prove  that  those  portions  of  the  common  law  of  England 
which  are  hostile  to  the  spirit  of  our  institutions,  or  which  are  not 
adapted  to  the  existing  state  of  things  in  this  country,  form  no  part 
of  our  law");  Fitch  v.  Brainerd,  2  Conn.  163,  189  (1805)  (accepting 
English  common-law  rule  barring  married  woman  from  disposing  of 
her  real  estate  by  will,  and  observing  that  "it  long  since  became 
necessary  ...  to  make  [the  English  common  law]  our  own,  by 
practical  adoption— with  such  exceptions  as  a  diversity  of  circum- 
stances, and  the  incipient  customs  of  our  own  country,  required") 
(emphasis  in  original);  Martin  v.  Bigelow,  2  Aiken  184  (Vt.  1827) 
(declaring  English  common  law  as  to  stream  rights  inappropriate  for 
conditions  of  Vermont  waterways);  Hall  v.  Smith,  1  Bay  330,  331 
(S.C.  Sup.  Ct.  1793)  (refusing  to  apply  strict  English  rules  regarding 
promissory  notes  as  unsuited  to  the  "local  situation  of  Carolina"). 
See  also  Hall,  supra,  at  805  ("[A]  review  of  the  cases  shows  that  no 
matter  what  the  wording  of  the  reception  statute  or  constitutional 
provision  of  the  particular  state,  the  rule  developed,  which  was 
sooner  or  later  to  be  repeated  in  practically  every  American  jurisdic- 
tion, that  only  those  principles  of  the  common  law  were  received 
which  were  applicable  to  the  local  situation"). 
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ble  to  their  situation."  Van  Ness  v.  Pacard,  2  Pet.  137, 
144  (1829).  In  1800,  John  Marshall  had  expressed  the 
similar  view  that  "our  ancestors  brought  with  them  the 
laws  of  England,  both  statute  &  common  law  as  existing 
at  the  settlement  of  each  colony,  so  far  as  they  were 
applicable  to  our  situation."  Letter  from  John  Marshall 
to  St.  George  Tucker,  Nov.  27,  1800,  reprinted  in  Jay  II, 
App.  A,  at  1326,  1327.  Accordingly,  in  the  period  fol- 
lowing independence,  "[legislatures  and  courts  and 
doctrinal  writers  had  to  test  the  common  law  at  every 
point  with  respect  to  its  applicability  to  America." 
Pound,  supra,  at  20;  see  also  Jones  103  (observing  that 
"suitab[ility]  to  local  institutions  and  conditions"  was 
"incomparably  the  most  important"  principle  of  reception 
in  the  new  states). 


While  the  States  had  limited  their  reception  of  English 
common  law  to  principles  appropriate  to  American  con- 
ditions, the  1787  draft  Constitution  contained  no  provi- 
sion for  adopting  the  common  law  at  all.  This  omission 
stood  in  sharp  contrast  to  the  state  constitutions  then 
extant,  virtually  all  of  which  contained  explicit  provi- 
sions dealing  with  common-law  reception.  See  n.  55, 
infra.  Since  the  experience  in  the  States  set  the  stage 
for  thinking  at  the  national  level,  see  generally  G.  Wood, 
Creation  of  the  American  Republic,  1776-1787,  p.  467 
(1969)  (Wood),  this  failure  to  address  the  notion  of 
common-law  reception  could  not  have  been  inadvertent. 
Instead,  the  Framers  chose  to  recognize  only  particular 
common-law  concepts,  such  as  the  writ  of  habeas  corpus, 
U.  S.  Const.,  Art.  I,  §9,  cl.  2,  and  the  distinction 
between  law  and  equity,  U.  S.  Const.,  Amdt.  VII,  by 
specific  reference  in  the  constitutional  text.  See  1  J. 
Goebel,  Oliver  Wendell  Holmes  Devise  History  of  the 
Supreme  Court  of  the  United  States,  Antecedents  and 
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Beginnings  to  1801,  pp.  229-230  (1971).34  This  ap- 
proach reflected  widespread  agreement  that  ratification 
would  not  itself  entail  a  general  reception  of  the  com- 
mon law  of  England.  See  Letter  from  John  Marshall  to 
St.  George  Tucker,  Nov.  27,  1800,  reprinted  in  Jay  II, 
App.  A,  at  1326  ("I  do  not  believe  one  man  can  be 
found"  who  maintains  "that  the  common  law  of  England 
has  .  .  .  been  adopted  as  the  common  law  of  America  by 
the  Constitution  of  the  United  States.");  Jay  II,  at  1255 
(noting  that  the  use  of  the  term  "laws"  in  Article  III 
"could  not  have  been  meant  to  accomplish  a  general 
reception  of  British  common  law"). 

Records  of  the  ratification  debates  support  Marshall's 
understanding  that  everyone  had  to  know  that  the  new 
constitution  would  not  draw  the  common  law  in  its 
train.  Antifederalists  like  George  Mason  went  so  far  as 
to  object  that  under  the  proposed  Constitution  the  people 
would  not  be  "secured  even  in  the  enjoyment  of  the  ben- 
efit of  the  common  law."     Mason,  Objections  to  This 


34  See  also  Jones  123-124  (noting  that  the  common-law  institutions 
of  habeas  corpus  and  jury  trial  were  "not  merely  received  as  ordi- 
nary law,"  but  rather  "received  by  [specific  textual  provisions]  of  the 
Constitution  itself,  as  part  of  the  supreme  law  of  the  land").  Sover- 
eign immunity,  of  course,  was  not  elevated  to  constitutional  status 
in  this  way;  such  immunity  thus  stands  on  the  same  footing  as  any 
other  common-law  principle  which  the  Framers  refused  to  place 
beyond  the  reach  of  legislative  change.  That  such  principle's  were 
and  are  subject  to  legislative  alteration  is  confirmed  by  our  treat- 
ment of  other  forms  of  common-law  immunities,  such  as  the  immu- 
nity enjoyed  under  certain  circumstances  by  public  officials.  Butz  v. 
Economou,  438  U.  S.  478,  508  (1978)  (officer  immunity  is  derived 
from  the  common  law);  Imbler  v.  Pachtman,  424  U.  S.  409,  421 
(1976)  (same).  In  this  context,  "our  immunity  decisions  have  been 
informed  by  the  common  law"  only  "in  the  absence  of  explicit  .  .  . 
congressional  guidance."  Nixon  v.  Fitzgerald,  457  U.  S.  731,  747 
(1982).  See  generally  ante,  at  13  (STEVENS,  J.,  dissenting);  Jackson, 
supra,  at  75-104.  Surely  no  one  would  deny  Congress  the^power  to 
abrogate  those  immunities  if  it  should  so  choose. 
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Constitution  of  Government,  in  2  Records  of  the  Fed- 
eral Convention  of  1787,  p.  637  (M.  Farrand  ed.  1911) 
(Farrand);  see  also  3  Elliot's  Debates  446-449  (Patrick 
Henry,  Virginia  Convention).  In  particular,  the 
Antifederalists  worried  about  the  failure  of  the  proposed 
Constitution  to  provide  for  a  reception  of  "the  great 
rights  associated  with  due  process"  such  as  the  right  to 
a  jury  trial,  Jay  II,  at  1256,  and  they  argued  that  "Con- 
gress's powers  to  regulate  the  proceedings  of  federal 
courts  made  the  fate  of  these  common-law  procedural 
protections  uncertain."  Id.,  at  1257.35  While  Federalists 
met  this  objection  by  arguing  that  nothing  in  the  Con- 
stitution necessarily  excluded  the  fundamental  common- 
law  protections  associated  with  due  process,  see,  e.g.,  3 
Elliot's  Debates  451  (George  Nicholas,  Virginia  Conven- 
tion), they  defended  the  decision  against  any  general 
constitutional  reception  of  the  common  law  on  the 
ground  that  constitutionalizing  it  would  render  it 
"immutable,"  see  id.,  at  469-470  (Edmund  Randolph, 
Virginia  Convention),  and  not  subject  to  revision  by  Con- 
gress, id.,  at  550  (Edmund  Pendleton,  Virginia  Conven- 
tion); see  also  infra,  at  68-70. 

The  Framers  also  recognized  that  the  diverse  develop- 
ment of  the  common  law  in  the  several  states  made  a 
general  federal  reception  impossible.  "The  common  law 
was  not  the  same  in  any  two  of  the  Colonies,"  Madison 
observed;  "in  some  the  modifications  were  materially  and 
extensively  different."  Report  on  Resolutions,  House  of 
Delegates,  Session  of  1799-1800,  Concerning  Alien  and 
Sedition  Laws,  in  6  Writings  of  James  Madison  373  (G. 
Hunt  ed.  1906)  (Alien  and  Sedition  Laws).36    In  partic- 


35 See,  e.g.,  2  Elliot's  Debates  400  (Thomas  Tredwell,  New  York 
Convention)  ("[W]e  are  ignorant  whether  [federal  proceedings] 
shall  be  according  to  the  common,  civil,  the  Jewish,  ors  Turkish 
law  .  .  .  .").  , 

36  See  also  Justice  Jay's  Charge  to  the  Grand  Jury  for  the  District 
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ular,  although  there  is  little  evidence  regarding  the 
immunity  enjoyed  by  the  various  colonial  governments 
prior  to  the  Revolution,  the  profound  differences  as  to 
the  source  of  colonial  authority  between  chartered 
colonies,  royal  colonies,  and  so  on  seems  unlikely,  wholly 
apart  from  other  differences  in  circumstance,  to  have 
given  rise  to  a  uniform  body  of  immunity  law.  There 
was  not,  then,  any  unified  "Common  Law"  in  America 
that  the  Federal  Constitution  could  adopt,  Jay,  "Origins 
of  Federal  Common  Law:  Part  I,"  133  U.  Pa.  L.  Rev. 
1003,  1056  (1985)  (Jay  I);  Stoebuck,  10  Wm.  &  Mary  L. 
Rev.,  at  401  (The  assumption  that  colonial  law  was 
essentially  the  same  in  all  colonies  is  wholly  without 
foundation"),  and,  in  particular,  probably  no  common 
principle  of  sovereign  immunity,  cf.  Madison,  supra,  at 
376.  The  Framers  may,  as  Madison,  Hamilton,  and 
Marshall  argued,  have  contemplated  that  federal  courts 
would  respect  state  immunity  law  in  diversity  cases,  but 
the  generalized  principle  of  immunity  that  today's 
majority  would  graft  onto  the  Constitution  itself  may 
well  never  have  developed  with  any  common  clarity  and, 
in  any  event,  has  not  been  shown  to  have  existed. 
Finally,  the   Framers'   aversion   to   a  general  federal 


of  New  York  (April  4,  1790)  (observing  that  at  the  time  the  Nation 
was  formed,  a[o]ur  jurisprudence  varied  in  almost  every  State,  and 
was  accommodated  to  local,  not  general  convenience — to  partial,  not 
national  policy")  (quoted  in  Jay,  Origins  of  Federal  Common  Law: 
Part  I,  133  U.  Pa.  L.  Rev.  1003,  1056  n.  261  (1985));  United  States 
v.  Worrall,  28  F.  Cas.  774,  779  (No.  16,766)  (Chase,  J.)  (C.C.  Pa. 
1798)  (noting  that  a[t]he  common  law  ...  of  one  state,  is  not  the 
common  law  of  another");  8  Annals  of  Cong.  2137  (1798)  (statement 
of  Rep.  Albert  Gallatin)  (asserting  that  there  could  be  no  national 
common  law  because  "[t]he  common  law  of  Great  Britain  received  in 
each  colony,  had  in  every  one  received  modifications  arising  from 
their  situation  .  .  .  and  now  each  State  had  a  common  law,  in  its 
general  principles  the  same,  but  in  many  particulars  differing  from 
each  other"). 
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NOTE:  Where  it  is  feasible,  a  syllabus  (headnote)  will  be  released,  as  is 
being  done  in  connection  with  thi<  case,  at  the  time  the  opinion  is  issued. 
The  syllabus  constitutes  no  part  of  the  opinion  of  the  Court  but  has  been 
prepared  by  the  Reporter  of  Decisions  for  the  convenience  of  the  reader. 
See  United  States  v.  Detroit  Lumber  Co.,  200  U.  S.  321.  337. 
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The  Indian  Gaming  Regulatory  Act,  passed  by  Congress  pursuant  to 
the  Indian  Commerce  Clause,  allows  an  Indian  tribe  to  conduct 
certain  gaming  activities  only  in  conformance  with  a  valid  compact 
between  the  tribe  and  the  State  in  which  the  gaming  activities  are 
located.  25  U.  S.  C.  §2710(dXlXC).  Under  the  Act,  States  have  a 
duty  to  negotiate  in  good  faith  with  a  tribe  toward  the  formation  of 
a  compact,  §2710(dX3XA),  and  a  tribe  may  sue  a  State  in  federal 
court  in  order  to  compel  performance  of  that  duty,  §2710(dX7).  In 
this  §2710(dX7)  suit,  respondents,  Florida  and  its  Governor,  moved 
to  dismiss  petitioner  Seminole  Tribe's  complaint  on  the  ground  that 
the  suit  violated  Florida's  sovereign  immunity  from  suit  in  federal 
court.  The  District  Court  denied  the  motion,  but  the  Court  of 
Appeals  reversed,  finding  that  the  Indian  Commerce  Clause  did  not 
grant  Congress  the  power  to  abrogate  the  States'  Eleventh  Amend- 
ment immunity  and  that  Ex  parte  Young,  209  U.  S.  123,  does  not 
permit  an  Indian  tribe  to  force  good  faith  negotiations  by  suing  a 
State's  Governor. 

Held: 

1.  The  Eleventh  Amendment  prevents  Congress  from  authorizing 
suits  by  Indian  tribes  against  States  to  enforce  legislation  enacted 
pursuant  to  the  Indian  Commerce  Clause.    Pp.  7-27. 

(a)  The  Eleventh  Amendment  presupposes  that  each  State  is  a 
sovereign  entity  in  our  federal  system  and  that  "'[i]t  is  inherent  in 
the  nature  of  sovereignty  not  to  be  amenable  to  the  suit  of  an 
individual  without  [a  State's]  consent.'"  Hans  v.  Louisiana,  134 
U.  S.  1,  13.  However,  Congress  may  abrogate  the  States'  sovereign 
immunity  if  it  has  "unequivocally  erpresse[d]  its  intent  to  abrogate 
the  immunity"  and  has  acted  "pursuant  to  a  valid  exercise  of  pow- 
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er."  Green  v.  Mansour,  474  U.  S.  64,  68.  Here,  through  the  numer- 
ous references  to  the  "State"  in  §2710(dX7XB)*s  text,  Congress 
provided  an  "unmistakably  clear"  statement  of  its  intent  to  abrogate. 
Pp.  8-11. 

(b)  The  inquiry  into  whether  Congress  has  the  power  to  abro- 
gate unilaterally  the  States'  immunity  from  suit  is  narrowly  focused 
on  a  single  question:  Was  the  Act  in  question  passed  pursuant  to  a 
constitutional  provision  granting  Congress  such  power?  This  Court 
has  found  authority  to  abrogate  under  only  two  constitutional 
provisions:  the  Fourteenth  Amendment,  see,  e.g.,  Fitzpatrick  v. 
Bitzer,  427  U.  S.  445,  and,  in  a  plurality  opinion,  the  Interstate 
Commerce  Clause,  Pennsylvania  v.  Union  Gas  Co.,  491  U.  S.  1.  The 
Union  Gas  plurality  found  that  Congress'  power  to  abrogate  came 
from  the  States'  session  of  their  sovereignty  when  they  gave  Con- 
gress plenary  power  to  regulate  commerce.  Under  the  rationale  of 
Union  Gas,  the  Indian  Commerce  Clause  is  indistinguishable  from 
the  Interstate  Commerce  Clause.    Pp.  11-17. 

(c)  However,  in  the  five  years  since  it  was  decided,  Union  Gas 
b»s  proven  to  be  a  solitary  departure  from  established  law.  Recon- 
sidering that  decision,  none  of  the  policies  underlying  stare  decisis 
require  this  Court's  continuing  adherence  to  its  holding.  The 
decision  has  been  of  questionable  precedential  value,  largely  because 
a  majority  of  the  Court  expressly  disagreed  with  the  plurality's 
rationale.  Moreover,  the  deeply  fractured  decision  has  created 
confusion  among  the  lower  courts  that  have  sought  to  understand 
and  apply  it.  The  plurality's  rationale  also  deviated  sharply  from 
this  Court's  established  federalism  jurisprudence  and  essentially 
eviscerated  the  Court's  decision  in  Hans,  since  the  plurality's  conclu- 
sion— that  Congress  could  under  Article  I  expand  the  scope  of  the 
federal  courts'  Article  III  jurisdiction — contradicted  the  fundamental 
notion  that  Article  III  sets  forth  the  exclusive  catalog  of  permissible 
federal-court  jurisdiction.  Thus,  Union  Gas  was  wrongly  decided 
and  is  overruled.  The  Eleventh  Amendment  restricts  the  judicial 
power  under  Article  III,  and  Article  I  cannot  be  used  to  circumvent 
the  constitutional  limitations  placed  upon  federal  jurisdiction. 
Pp.  17-27. 

2.  The  doctrine  of  Ex  parte  Young  may  not  be  used  to  enforce 
§2710(dX3)  against  a  state  official.  That  doctrine  allows  a  suit 
against  a  state  official  to  go  forward,  notwithstanding  the  Eleventh 
Amendment's  jurisdictional  bar,  where  the  suit  seeks  prospective 
injunctive  relief  in  order  to  end  a  continuing  federal-law  violation. 
However,  where,  as  here,  Congress  has  prescribed  a  detailed  reme- 
dial scheme  for  the  enforcement  against  a  State  of  a  statutorily 
created  right,  a  court  should  hesitate  before  casting  aside  those 
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limitations  and  permitting  an  Ex  parte  Young  action.  The  intricate 
procedures  set  forth  in  §2710(dX7)  show  that  Congress  intended  not 
only  to  define,  but  also  significantly  to  limit,  the  duty  imposed  by 
§271CKdX3).  The  Act  mandates  only  a  modest  set  of  sanctions 
against  a  State,  culminating  in  the  Secretary  of  the  Interior  pre- 
scribing gaming  regulations  where  an  agreement  is  not  reached 
through  negotiation  or  mediation.  In  contrast,  an  Ex  parte  Young 
action  would  expose  a  state  official  to  a  federal  court's  full  remedial 
powers,  including,  presumably,  contempt  sanctions.  Enforcement 
through  an  Ex  parte  Young  suit  would  also  make  §271CKdX7)  super- 
fluous, for  it  is  difficult  to  see  why  a  tribe  would  suffer  through 
§27KXdX7)'s  intricate  enforcement  scheme  if  Ex  parte  Young's  more 
complete  and  more  immediate  relief  were  available.  The  Court  is 
not  free  to  rewrite  the  statutory  scheme  in  order  to  approximate 
what  it  thinks  Congress  might  have  wanted  had  it  known  that 
§271<XdX7)  was  beyond  its  authority.    Pp.  27-30. 

11  F.  3d  1016,  affirmed. 

REHNQUIST,  C.  J.,  delivered  the  opinion  of  the  Court,  in  which 
O'Connor,  Scalia,  Kennedy,  and  Thomas,  JJ.,  joined.  Stevens,  J., 
filed  a  dissenting  opinion.  SOUTER,  J.,  filed  a  dissenting  opinion,  in 
which  GlNSBURG  and  BREYER,  JJ.,  joined. 
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NOTICE:  This  opinion  is  subject  to  formal  revision  before  publication  in  the 
preliminary  print  of  the  United  States  Reports.  Readers  are  requested  to 
notify  the  Reporter  of  Decisions,  Supreme  Court  of  the  United  States,  Wash- 
ington, D.C.  20543,  of  any  typographical  or  other  formal  errors,  in  order  that 
corrections  may  be  made  before  the  preliminary  print  goes  to  press. 
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[March  27,  1996] 

CHIEF  JUSTICE  REHNQUIST  delivered  the  opinion  of  the 
Court. 

The  Indian  Gaming  Regulatory  Act  provides  that  an 
Indian  tribe  may  conduct  certain  gaming  activities  only 
in  conformance  with  a  valid  compact  between  the  tribe 
and  the  State  in  which  the  gaming  activities  are  located. 
102  Stat.  2475,  25  U.  S.  C.  §2710(d)(l)(C).  The  Act, 
passed  by  Congress  under  the  Indian  Commerce  Clause, 
U.  S.  Const.,  Art.  I,  §10,  cl.  3,  imposes  upon  the  States 
a  duty  to  negotiate  in  good  faith  with  an  Indian  tribe 
toward  the  formation  of  a  compact,  §27 10(d)(3)(A),  and 
authorizes  a  tribe  to  bring  suit  in  federal  court  against 
a  State  in  order  to  compel  performance  of  that  duty 
§2710(d)(7).  We  hold  that  notwithstanding  Congress' 
clear  intent  to  abrogate  the  States'  sovereign  immunity, 
the  Indian  Commerce  Clause  does  not  grant  Congress 
that  power,  and  therefore  §27 10(d)(7)  cannot  grant 
jurisdiction  over  a  State  that  does  not  consent  to  be 
sued.  We  further  hold  that  the  doctrine  of  Ex  parte 
Young,  209  U.  S.  123  (1908),  may  not  be  used  to  enforce 
§27 10(d)(3)  against  a  state  official. 
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I 

Congress  passed  the  Indian  Gaming  Regulatory  Act  in 
1988  in  order  to  provide  a  statutory  basis  for  the 
operation  and  regulation  of  gaming  by  Indian  tribes. 
See  25  U.  S.  C.  §2702.  The  Act  divides  gaming  on 
Indian  lands  into  three  classes — I,  II,  and  III — and 
provides  a  different  regulatory  scheme  for  each  class. 
Class  III  gaming — the  type  with  which  we  are  here 
concerned — is  defined  as  "all  forms  of  gaming  that  are 
not  class  I  gaming  or  class  II  gaming,"  §2703(8),  and 
includes  such  things  as  slot  machines,  casino  games, 
banking  card  games,  dog  racing,  and  lotteries.1  It  is 
the  most  heavily  regulated  of  the  three  classes.  The  Act 
provides  that  class  III  gaming  is  lawful  only  where  it  is: 
(1)  authorized  by  an  ordinance  or  resolution  that  (a)  is 
adopted  by  the  governing  body  of  the  Indian  tribe,  (b) 
satisfies  certain  statutorily  prescribed  requirements,  and 
(c)  is  approved  by  the  National  Indian  Gaming  Commis- 
sion; (2)  located  in  a  State  that  permits  such  gaming  for 
any  purpose  by  any  person,  organization,  or  entity;  and 
(3)   "conducted    in   conformance   with   a   Tribal-State 


1  Class  I  gaming  "means  social  games  solely  for  prizes  of  minimal  value 
or  traditional  forms  of  Indian  gaming  engaged  in  by  individuals  as  a  part 
of,  or  in  connection  with,  tribal  ceremonies  or  celebrations,"  25  U.  S.  C. 
§2703(6),  and  is  left  by  the  Act  to  "the  exclusive  jurisdiction  of  the  Indian 
tribes."  §2710(aXl). 

Class  II  gaming  is  more  extensively  defined  to  include  bingo,'  games 
similar  to  bingo,  nonbanking  card  games  not  illegal  under  the  laws  of  the 
State,  and  card  games  actually  operated  in  particular  States  prior  to  the 
passage  of  the  Act.  See  §2703(7).  Banking  card  games,  electronic  games 
of  chance,  and  slot  machines  are  expressly  excluded  from  the  scope  of 
class  II  gaming.  §2703(B).  The  Act  allows  class  II  gaming  where  the 
State  "permits  such  gaming  for  any  purpose  by  any  person,  organization 
or  entity,"  and  the  "governing  body  of  the  Indian  tribe  adopts  an 
ordinance  or  resolution  which  is  approved  by  the  Chairman"  of  the 
National  Indian  Gaming  Commission  §2710(bXU-  Regulation  of  class 
II  gaming  contemplates  a  federal  role,  but  places  primary  emphasis  on 
tribal  self-regulation.  See  §2710(cX3H6). 
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compact  entered  into  by  the  Indian  tribe  and  the  State 
under  paragraph  (3)  that  is  in  effect."    §27 10(d)(1). 

The  "paragraph  (3)"  to  which  the  last  prerequisite  of 
§27 10(d)(1)  refers  is  §27 10(d)(3),  which  describes  the 
permissible  scope  of  a  Tribal-State  compact,  see  §2710- 
(d)(3)(C),  and  provides  that  the  compact  is  effective  "only 
when  notice  of  approval  by  the  Secretary  [of  the  Inter- 
ior] of  such  compact  has  been  published  by  the  Secretary 
in  the  Federal  Register,"  §27 10(d)(3)(B).  More  signifi- 
cant for  our  purposes,  however,  is  that  §27 10(d)(3) 
describes  the  process  by  which  a  State  and  an  Indian 
tribe  begin  negotiations  toward  a  Tribal-State  compact: 

"(A)  Any  Indian  tribe  having  jurisdiction  over  the 
Indian  lands  upon  which  a  class  III  gaming  activity 
is  being  conducted,  or  is  to  be  conducted,  shall 
request  the  State  in  which  such  lands  are  located  to 
enter  into  negotiations  for  the  purpose  of  entering 
into  a  Tribal-State  compact  governing  the  conduct  of 
gaming  activities.  Upon  receiving  such  a  request, 
the  State  shall  negotiate  with  the  Indian  tribe  in 
good  faith  to  enter  into  such  a  compact." 

The  State's  obligation  to  "negotiate  with  the  Indian 
tribe  in  good  faith,"  is  made  judicially  enforceable  by 
§§2710(d)(7)(A)(i)  and  (B)(i): 

"(A)  The  United  States  district  courts  shall  have 
jurisdiction  over — 

"(i)  any  cause  of  action  initiated  by  an  Indian 
tribe  arising  from  the  failure  of  a  State  to  enter  into 
negotiations  with  the  Indian  tribe  for  the  purpose  of 
entering  into  a  Tribal-State  compact  under  para- 
graph (3)  or  to  conduct  such  negotiations  in  good 
faith  .... 

"(B)(i)  An  Indian  tribe  may  initiate  a  cause  of 
action  described  in  subparagraph  (A)(i)  only  after 
the  close  of  the  180-day  period  beginning  on  the 
date  on  which  the  Indian  tribe  requested  the  State 
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to  enter  into  negotiations  under  paragraph  (3)(A)." 

Sections  2710(d)(7)(B)(ii)-(vii)  describe  an  elaborate 
remedial  scheme  designed  to  ensure  the  formation  of  a 
Tribal-State  compact.  A  tribe  that  brings  an  action 
under  §2710(d)(7)(A)(i)  must  show  that  no  Tribal-State 
compact  has  been  entered  and  that  the  State  failed  to 
respond  in  good  faith  to  the  tribe's  request  to  negotiate; 
at  that  point,  the  burden  then  shifts  to  the  State  to 
prove  that  it  did  in  fact  negotiate  in  good  faith. 
§2710(d)(7)(B)(ii).  If  the  district  court  concludes  that  the 
State  has  failed  to  negotiate  in  good  faith  toward  the 
formation  of  a  Tribal-State  compact,  then  it  "shall  order 
the  State  and  Indian  tribe  to  conclude  such  a  compact 
within  a  60-day  period."  §2710(d)(7)(B)(iii).  If  no 
compact  has  been  concluded  60  days  after  the  court's 
order,  then  "the  Indian  tribe  and  the  State  shall  each 
submit  to  a  mediator  appointed  by  the  court  a  proposed 
compact  that  represents  their  last  best  offer  for  a 
compact."  §2710(d)(7)(B)(iv).  The  mediator  chooses  from 
between  the  two  proposed  compacts  the  one  "which  best 
comports  with  the  terms  of  [the  Act]  and  any  other 
applicable  Federal  law  and  with  the  findings  and  order 
of  the  court,''  ibid.,  and  submits  it  to  the  State  and  the 
Indian  tribe,  §2710(d)(7)(B)(v).  If  the  State  consents  to 
the  proposed  compact  within  60  days  of  its  submission 
by  the  mediator,  then  the  proposed  compact  is  "treated 
as  a  Tribal-State  compact  entered  into  under  paragraph 
(3)."  §2710(d)(7)(B)(vi).  If,  however,  the  State  does  not 
consent  within  that  60-day  period,  then  the  Act  provides 
that  the  mediator  "shall  notify  the  Secretary  [of  the 
Interior]"  and  that  the  Secretary  "shall  prescribe  .  .  . 
procedures  .  .  .  under  which  class  III  gaming  may  be 
conducted  on  the  Indian  lands  over  which  the  Indian 
tribe  has  jurisdiction."    §2710(d)(7)(B)(vii).2 


2  Sections  2710(dX7)(BXii>-(vii)  provide  in  full: 
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"(ii)  In  any  action  described  in  subparagraph  (AXi),  upon  the  introduc- 
tion of  evidence  by  an  Indian  tribe  that — 

"(I)  a  Tribal-State  compact  has  not  been  entered  into  under  paragraph 
(3),  and 

"(II)  the  State  did  not  respond  to  the  request  of  the  Indian  tribe  to 
negotiate  such  a  compact  or  did  not  respond  to  such  request  in  good 
faith,  the  burden  of  proof  shall  be  upon  the  State  to  prove  that  the  State 
has  negotiated  with  the  Indian  tribe  in  good  faith  to  conclude  a  Tribal- 
State  compact  governing  the  conduct  of  gaming  activities. 

"(iii)  If,  in  any  action  described  in  subparagraph  (AXi),  the  court  finds 
that  the  State  has  failed  to  negotiate  in  good  faith  with  the  Indian  tribe 
to  conclude  a  Tribal-State  compact  governing  the  conduct  of  gaming 
activities,  the  court  shall  order  the  State  and  the  Indian  Tribe  to 
conclude  such  a  compact  within  a  60-day  period.  In  determining  in  such 
an  action  whether  a  State  has  negotiated  in  good  faith,  the  court — 

a(I)  may  take  into  account  the  public  interest,  public  safety,  crimi- 
nality, financial  integrity,  and  adverse  economic  impacts  on  existing 
gaming  activities,  and 

"(II)  shall  consider  any  demand  by  the  State  for  direct  taxation  of  the 
Indian  tribe  or  of  any  Indian  lands  as  evidence  that  the  State  has  not 
negotiated  in  good  faith. 

a(iv)  If  a  State  and  an  Indian  tribe  fail  to  conclude  a  Tribal-State 
compact  .  .  .  within  the  60-day  period  provided  in  the  order  of  a  court 
issued  under  clause  (iii),  the  Indian  tribe  and  the  State  shall  each  submit 
to  a  mediator  appointed  by  the  court  a  proposed  compact  that  represents 
their  last  best  offer  for  a  compact.  The  mediator  shall  select  from  the 
two  proposed  compacts  the  one  which  best  comports  with  the  terms  of 
this  chapter  and  any  other  applicable  Federal  law  and  with  the  findings 
and  order  of  the  court. 

"(v)  The  mediator  appointed  by  the  court  under  clause  (iv)  shall 
submit  to  the  State  and  the  Indian  tribe  the  compact  selected  by  the 
mediator  under  clause  (iv). 

"(vi)  If  a  State  consents  to  a  proposed  compact  during  the  60-day 
period  beginning  on  the  date  on  which  the  proposed  compact  is  submitted 
by  the  mediator  to  the  State  under  clause  (v),  the  proposed  compact  shall 
be  treated  as  a  Tribal-State  compact  entered  into  under  paragraph  (3). 

"(vii)  If  the  State  does  not  consent  during  the  60-day  period  described 
in  clause  (vi)  to  a  proposed  compact  submitted  by  a  mediator  under 
clause  (v),  the  mediator  shall  notify  the  Secretary  and  the  Secretary  shall 
prescribe,  in  consultation  with  the  Indian  tribe,  procedures — 

"(I)  which  are  consistent  with  the  proposed  compact  selected  by  the 
mediator  under  clause  (iv),  the  provisions  of  this  chapter,  and  the 
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In  September  1991,  the  Seminole  Tribe  of  Indians, 
petitioner,  sued  the  State  of  Florida  and  its  Governor, 
Lawton  Chiles,  respondents.  Invoking  jurisdiction  under 
25  U.  S.  C.  §27 10(d)(7)(A),  as  well  as  28  U.  S.  C.  §§1331 
and  1362,  petitioner  alleged  that  respondents  had 
"refused  to  enter  into  any  negotiation  for  inclusion  of 
[certain  gaming  activities]  in  a  tribal-state  compact," 
thereby  violating  the  "requirement  of  good  faith  negotia- 
tion" contained  in  §27 10(d)(3).  Petitioner's  Complaint 
^24,  see  App.  18.  Respondents  moved  to  dismiss  the 
complaint,  arguing  that  the  suit  violated  the  State's 
sovereign  immunity  from  suit  in  federal  court.  The 
District  Court  denied  respondents'  motion,  801  F.  Supp. 
655  (SD  Fla.  1992),  and  the  respondents  took  an 
interlocutory  appeal  of  that  decision.  See  Puerto  Rico 
Aqueduct  and  Sewer  Authority  v.  Metcalf  &  Eddy,  Inc., 
506  U.  S.  139  (1993)  (collateral  order  doctrine  allows 
immediate  appellate  review  of  order  denying  claim  of 
Eleventh  Amendment  immunity). 

The  Court  of  Appeals  for  the  Eleventh  Circuit  reversed 
the  decision  of  the  District  Court,  holding  that  the 
Eleventh  Amendment  barred  petitioner's  suit  against 
respondents.3  11  F.  3d  1016  (1994).  The  court  agreed 
with  the  District  Court  that  Congress  in  §27 10(d)(7) 
intended  to  abrogate  the  States'  sovereign  immunity,  and 
also  agreed  that  the  Act  had  been  passed  pursuant  to 


relevant  provisions  of  the  laws  of  the  State,  and 

"(II)  under  which  class  IE  gaming  may  be  conducted  on  the  Indian 
lands  over  which  the  Indian  tribe  has  jurisdiction." 

3  The  Eleventh  Circuit  consolidated  petitioner's  appeal  with  an  appeal 
from  another  suit  brought  under  §2710(dX7XAXi)  by  a  different  Indian 
tribe.  Although  the  district  court  in  that  case  had  granted  the 
defendants'  motions  to  dismiss,  the  legal  issues  presented  by  the  two 
appeals  were  virtually  identical.  See  Poarch  Band  of  Creek  Indians  v. 
Alabama,  776  F.  Supp.  550  (SD  Ala.  1991)  (Eleventh  Amendment  bars 
suit  against  State),  and  784  F.  Supp.  1549  (SD  Ala.  1992)  (Eleventh 
Amendment  bars  suit  against  Governor). 
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Congress'  power  under  the  Indian  Commerce  Clause, 
U.  S.  Const.,  Art.  I,  §8,  el.  3.  The  court  disagreed  with 
the  District  Court,  however,  that  the  Indian  Commerce 
Clause  grants  Congress  the  power  to  abrogate  a  State's 
Eleventh  Amendment  immunity  from  suit,  and  concluded 
therefore  that  it  had  no  jurisdiction  over  petitioner's  suit 
against  Florida.  The  court  further  held  that  Ex  parte 
Young,  209  U.  S.  123  (1908),  does  not  permit  an  Indian 
tribe  to  force  good  faith  negotiations  by  suing  the 
Governor  of  a  State.  Finding  that  it  lacked  subject- 
matter  jurisdiction,  the  Eleventh  Circuit  remanded  to 
the  District  Court  with  directions  to  dismiss  petitioner's 
suit.4 
Petitioner  sought  our  review  of  the  Eleventh  Circuit's 

decision,5    and    we    granted    certiorari,    513    U.  S.    

(1995),  in  order  to  consider  two  questions:  (1)  Does  the 
Eleventh  Amendment  prevent  Congress  from  authorizing 
suits  by  Indian  tribes  against  States  for  prospective 
injunctive  relief  to  enforce  legislation  enacted  pursuant 
to  the  Indian  Commerce  Clause?;  and  (2)  Does  the 
doctrine  of  Ex  parte  Young  permit  suits  against  a  State's 
governor  for  prospective  injunctive  relief  to  enforce  the 
good  faith  bargaining  requirement  of  the  Act?  We 
answer  the  first  question  in  the  affirmative,  the  second 
in  the  negative,  and  we  therefore  affirm  the  Eleventh 
Circuit's  dismissal  of  petitioner's  suit.6 


4  Following  its  conclusion  that  petitioner's  suit  should  be  dismissed,  the 
Court  of  Appeals  went  on  to  consider  how  §2710(dX7)  would  operate  in 
the  wake  of  its  decision.  The  court  decided  that  those  provisions  of 
§2710(dX7)  that  were  problematic  could  be  severed  from  the  rest  of  the 
section,  and  read  the  surviving  provisions  of  §2710(dX7)  to  provide  an 
Indian  tribe  with  immediate  recourse  to  the  Secretary  of  the  Interior 
from  the  dismissal  of  a  suit  against  a  State.    11  F.  3d,  at  1029. 

5  Respondents  filed  a  cross-petition,  No.  94-219,  challenging  only  the 
Eleventh  Circuit's  modification  of  §2710(dX7),  see  n.  4,  supra.  That 
petition  is  still  pending. 

6While  the  appeal  was  pending  before  the  Eleventh  Circuit,  the  District 
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The  Eleventh  Amendment  provides: 

"The  Judicial  power  of  the  United  States  shall  not 
be  construed  to  extend  to  any  suit  in  law  or  equity, 
commenced  or  prosecuted  against  one  of  the  United 
States  by  Citizens  of  another  State,  or  by  Citizens 
or  Subjects  of  any  Foreign  State." 

Although  the  text  of  the  Amendment  would  appear  to 
restrict  only  the  Article  III  diversity  jurisdiction  of  the 
federal  courts,  "we  have  understood  the  Eleventh 
Amendment  to  stand  not  so  much  for  what  it  says,  but 
for  the  presupposition  .  .  .  which  it  confirms."  Blatch- 
ford  v.  Native  Village  of  Noatak,  501  U.  S.  775,  779 
(1991).  That  presupposition,  first  observed  over  a 
century  ago  in  Hans  v.  Louisiana,  134  U.  S.  1  (1890), 
has  two  parts:  first,  that  each  State  is  a  sovereign  entity 
in  our  federal  system;  and  second,  that  "  *[i]t  is  inherent 
in  the  nature  of  sovereignty  not  to  be  amenable  to  the 
suit  of  an  individual  without  its  consent.'  "  Id.,  at  13 
(emphasis  deleted),  quoting  The  Federalist  No.  81,  p.487 
(C.  Rossiter  ed.  1961)  (A.  Hamilton).  See  also  Puerto 
Rico  Aqueduct  and  Sewer  Authority,  supra,  at  146  ("The 
Amendment  is  rooted  in  a  recognition  that  the  States, 
although  a  union,  maintain  certain  attributes  of  sover- 
eignty, including  sovereign  immunity").  For  over  a 
century  we  have  reaffirmed  that  federal  jurisdiction  over 
suits  against  unconsenting  States  "was  not  contemplated 
by  the  Constitution  when  establishing  the  judicial  power 
of  the  United  States."    Hans,  supra,  at  15.7 


Court  granted  respondents'  earlier-filed  summary  judgment  motion, 
finding  that  Florida  had  fulfilled  its  obligation  under  the  Act  to  negotiate 
in  good  faith.  The  Eleventh  Circuit  has  stayed  its  review  of  that  decision 
pending  the  disposition  of  this  case. 

''E.g.,  North  Carolina  v.  Temple,  134  U.  S.  22,  30  (1890);  Fitts  v. 
McGhee,  172  U.  S.  516,  524  (1899);  Bell  v.  Mississippi,  111  U.  S.  693 
(1900);  Smith  v.  Reeves,  178  U.  S.  436,  446  (1900);  Palmer  v.  Ohio,  248 
U.  S.  32,  34  (1918);  Duhne  v.  New  Jersey,  251  U.  S.  311,  313  (1920);  Ex 
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Here,  petitioner  has  sued  the  State  of  Florida  and  it 
is  undisputed  that  Florida  has  not  consented  to  the  suit. 
See  Blatchford,  supra,  at  782  (States  by  entering  into 
the  Constitution  did  not  consent  to  suit  by  Indian 
tribes).  Petitioner  nevertheless  contends  that  its  suit  is 
not  barred  by  state  sovereign  immunity.  First,  it  argues 
that  Congress  through  the  Act  abrogated  the  States' 
sovereign  immunity.  Alternatively,  petitioner  maintains 
that  its  suit  against  the  Governor  may  go  forward  under 
Ex  parte  Young,  supra.  We  consider  each  of  those 
arguments  in  turn. 

II 

Petitioner  argues  that  Congress  through  the  Act 
abrogated  the  States'  immunity  from  suit.  In  order  to 
determine  whether  Congress  has  abrogated  the  States' 
sovereign  immunity,  we  ask  two  questions:  first,  whether 
Congress  has  "unequivocally  expresse[d]  its  intent  to 
abrogate  the  immunity,"  Green  v.  Mansour,  474  U.  S.  64, 
68  (1985);  and  second,  whether  Congress  has  acted 
"pursuant  to  a  valid  exercise  of  power."    Ibid. 


parte  New  York,  256  U.  S.  490,  497  (1921);  Missouri  v.  Fiske,  290  U.  S. 
18,  26  (1933);  Great  Northern  Life  Ins.  Co.  v.  Read,  322  U.  S.  47,  51 
(1944);  Ford  Motor  Co.  v.  Department  of  Treasury  oflnd.,  323  U.  S.  459, 
464  (1945);  Georgia  Railroad  &  Banking  Co.  v.  Redwine,  342  U.  S.  299, 
304,  n.  13  (1952);  Parden  v.  Terminal  Railway  of  Ala.  Docks  Dept.,  377 
U.  S.  184,  186  (1964);  United  States  v.  Mississippi,  380  U.  S.  128,  140 
(1965);  Employees  v.  Department  of  Public  Health  and  Welfare  of  Mo., 
411  U.  S.  279,  280  (1973);  Edelman  v.  Jordan,  415  U.  S.  651,  662-663 
(1974);  Fitzpatrick  v.  Bitzer,  427  U.  S.  445  (1976);  Cory  v.  White,  457 
U.  S.  85  (1982);  Pennhurst  State  School  and  Hospital  v.  Halderman,  465 
U.  S.  89,  97-100  (1984);  Atascadero  State  Hospital  v.  Scanlon,  473  U.  S. 
234,  237-238  (1985);  Welch  v.  Texas  Dept.  of  Highways  and  Public 
Transp.,  483  U.  S.  468,  472-474  (1987)  (plurality  opinion);  Dellmuth  v. 
Muth,  491  U.  S.  223,  227-229,  and  n.  2  (1989);  Port  Authority  Trans- 
Hudson  Corp.  v.  Feeney,  495  U.  S.  299,  304  (1990);  Blatchford  v.  Native 
Village  ofNoatak,  501  U.  S.  775,  779  (1991);  Puerto  Rico  Aqueduct  and 
Sewer  Authority  v.  Metcalf  &  Eddy,  Inc.,  506  U.  S.  139, (1993). 
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Congress'  intent  to  abrogate  the  States'  immunity  from 
suit  must  be  obvious  from  aa  clear  legislative  statement." 
Blatchford,  501  U.  S.,  at  786.  This  rule  arises  from  a 
recognition  of  the  important  role  played  by  the  Eleventh 
Amendment  and  the  broader  principles  that  it  reflects. 
See  Atascadero  State  Hospital  v.  Scanlon,  473  U.  S.  234, 
238-239  (1985);  Quern  v.  Jordan,  440  U.  S.  332,  345 
(1979).  In  Atascadero,  we  held  that  "[a]  general  authori- 
zation for  suit  in  federal  court  is  not  the  kind  of 
unequivocal  statutory  language  sufficient  to  abrogate  the 
Eleventh  Amendment."  473  U.  S.,  at  246;  see  also 
Blatchford,  supra,  at  786,  n.  4  ("The  fact  that  Congress 
grants  jurisdiction  to  hear  a  claim  does  not  suffice  to 
show  Congress  has  abrogated  all  defenses  to  that  claim") 
(emphases  deleted).  Rather,  as  we  said  in  Dellmuth  v. 
Muth,  491  U.  S.  223  (1989), 

"To  temper  Congress'  acknowledged  powers  of 
abrogation  with  due  concern  for  the  Eleventh 
Amendment's  role  as  an  essential  component  of  our 
constitutional  structure,  we  have  applied  a  simple 
but  stringent  test:  'Congress  may  abrogate  the 
States'  constitutionally  secured  immunity  from  suit 
in  federal  court  only  by  making  its  intention  unmis- 
takably clear  in  the  language  of  the  statute.' "  Id. , 
at  227-228. 

See  also  Welch  v.  Texas  Dept.  of  Highways  and  Public 
Transp.,  483  U.  S.  468,  474  (1987)  (plurality  opinion). 

Here,  we  agree  with  the  parties,  with  the  Eleventh 
Circuit  in  the  decision  below,  11  F.  3d,  at  1024,  and 
with  virtually  every  other  court  that  has  confronted  the 
question8  that  Congress  has  in  §27 10(d)(7)  provided  an 


8  See  Ponca  Tribe  of  Oklahoma  v.  Oklahoma,  37  F.  3d  1422,  1427-1428 
(CA10  1994),  cert,  pending,  No.  94-1029;  Spokane  Tribe  v.  Washington, 
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"unmistakably  clear"  statement  of  its  intent  to  abrogate. 
Section  2710(d)(7)(A)(i)  vests  jurisdiction  in  "[t]he  United 
States  district  courts  .  .  .  over  any  cause  of  action  .  .  . 
arising  from  the  failure  of  a  State  to  enter  into  negotia- 
tions ...  or  to  conduct  such  negotiations  in  good  faith." 
Any  conceivable  doubt  as  to  the  identity  of  the  defend- 
ant in  an  action  under  §2710(d)(7)(A)(i)  is  dispelled 
when  one  looks  to  the  various  provisions  of 
§27 10(d)(7)(B),  which  describe  the  remedial  scheme 
available  to  a  tribe  that  files  suit  under  §2710(d)(7)(A)(i). 
Section  2710(d)(7)(B)(ii)(II)  provides  that  if  a  suing  tribe 
meets  its  burden  of  proof,  then  the  "burden  of  proof 
shall  be  upon  the  State  ....";  §2710(d)(7)(B)(iii)  states 
that  if  the  court  "finds  that  the  State  has  failed  to 
negotiate  in  good  faith  .  .  .,  the  court  shall  order  the 
State  .  .  .";  §2710(d)(7)(B)(iv)  provides  that  "the  State 
shall  .  .  .  submit  to  a  mediator  appointed  by  the  court" 
and  subsection  (B)(v)  of  §27 10(d)(7)  states  that  the 
mediator  "shall  submit  to  the  State."  Sections 
2710(d)(7)(B)(vi)  and  (vii)  also  refer  to  the  "State"  in  a 
context  that  makes  it  clear  that  the  State  is  the  defend- 
ant to  the  suit  brought  by  an  Indian  tribe  under 
§2710(d)(7)(A)(i).  In  sum,  we  think  that  the  numerous 
references  to  the  "State"  in  the  text  of  §27 10(d)(7)(B) 
make  it  indubitable  that  Congress  intended  through  the 
Act  to  abrogate  the  States'  sovereign  immunity  from  suit.9 


28  F.  3d  991,  994-995  (CA9  1994);  Cheyenne  River  Sioux  Tribe  v.  South 
Dakota,  3  F.  3d  273,  280-281  (CA8  1993);  Ponca  Tribe  of  Oklahoma  v. 
Oklahoma,  834  F.  Supp.  1341,  1345  (WD  Okla.  1993);  Maxam  v.  Lower 
Sioux  Indian  Community  of  Minnesota,  829  F.  Supp.  277  (D.  Minn. 
1993);  Kickapoo  Tribe  of  Indians  v.  Kansas,  818  F.  Supp.  1423,  1427  (D. 
Kan  1993);  801  F.  Supp.  655,  658  (SD  Fla.  1992)  (case  below);  Sault  Ste. 
Marie  Tribe  of  Chippewa  Indians  v.  Michigan,  800  F.  Supp.  1484, 
1488-1489  (WD  Mich.  1992);  Poarch  Band  of  Creek  Indians  v.  Alabama, 
776  F.  Supp.,  at  557-558. 

9  The  dissent  argues  that  in  order  to  avoid  a  constitutional  question, 
we  should  interpret  the  Act  to  provide  only  a  suit  against  state  officials 
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B 

Having  concluded  that  Congress  clearly  intended  to 
abrogate  the  States'  sovereign  immunity  through 
§27 10(d)(7),  we  turn  now  to  consider  whether  the  Act 
was  passed  "pursuant  to  a  valid  exercise  of  power." 
Green  v.  Mansour,  474  U.  S.,  at  68.  Before  we  address 
that  question  here,  however,  we  think  it  necessary  first 
to  define  the  scope  of  our  inquiry. 

Petitioner  suggests  that  one  consideration  weighing  in 
favor  of  finding  the  power  to  abrogate  here  is  that  the 
Act  authorizes  only  prospective  injunctive  relief  rather 
than  retroactive  monetary  relief.  But  we  have  often 
made  it  clear  that  the  relief  sought  by  a  plaintiff  suing 
a  State  is  irrelevant  to  the  question  whether  the  suit  is 
barred  by  the  Eleventh  Amendment.  See,  e.g.,  Cory  v. 
White,  457  U.  S.  85,  90  (1982)  ("It  would  be  a  novel 
proposition  indeed  that  the  Eleventh  Amendment  does 
not  bar  a  suit  to  enjoin  the  State  itself  simply  because 
no  money  judgment  is  sought").  We  think  it  follows  a 
fortiori  from  this  proposition  that  the  type  of  relief 
sought  is  irrelevant  to  whether  Congress  has  power  to 
abrogate  States'  immunity.  The  Eleventh  Amendment 
does  not  exist  solely  in  order  to  "preven[t]  federal  court 
judgments  that  must  be  paid  out  of  a  State's  treasury," 
Hess  v.  Port  Authority  Trans-Hudson  Corporation,  513 

U.  S. (1994)  (slip  op.,  at  17);  it  also  serves  to  avoid 

"the   indignity   of  subjecting   a   State   to   the   coercive 


rather  than  a  suit  against  the  State  itself.  Post,  at  88-89.  But  in  light 
of  the  plain  text  of  §2710(dX7XB),  we  disagree  with  the  dissent's 
assertion  that  the  Act  can  reasonably  be  read  in  that  way.  "We  cannot 
press  statutory  construction  'to  the  point  of  disingenuous  evasion'  even 
to  avoid  a  constitutional  question."  See  United  States  v.  Locke,  471 U.  S. 
84, 96  (1985),  quoting  George  Moore  Ice  Cream  Co.  v.  Rose,  289  U.  S.  373, 
379  ( 1933)  (Cardozo,  J.).  We  already  have  found  the  clear  statement  rule 
satisfied,  and  that  finding  renders  the  preference  for  avoiding  a 
constitutional  question  inapplicable. 


314 

94-12— OPINION 
SEMINOLE  TRIBE  OF  FLORIDA  v.  FLORIDA  13 

process  of  judicial  tribunals  at  the  instance  of  private 
parties,"  Puerto  Rico  Aqueduct  and  Sewer  Authority,  506 
U.  S.,  at  146  (internal  quotation  marks  omitted). 

Similarly,  petitioner  argues  that  the  abrogation  power 
is  validly  exercised  here  because  the  Act  grants  the 
States  a  power  that  they  would  not  otherwise  have,  viz., 
some  measure  of  authority  over  gaming  on  Indian  lands. 
It  is  true  enough  that  the  Act  extends  to  the  States  a 
power  withheld  from  them  by  the  Constitution.  See 
California  v.  Cabazon  Band  of  Mission  Indians,  480 
U.  S.  202  (1987).  Nevertheless,  we  do  not  see  how  that 
consideration  is  relevant  to  the  question  whether 
Congress  may  abrogate  state  sovereign  immunity.  The 
Eleventh  Amendment  immunity  may  not  be  lifted  by 
Congress  unilaterally  deciding  that  it  will  be  replaced  by 
grant  of  some  other  authority.  Cf.  Atascadero,  473 
U.  S.,  at  246-247  ("[T]he  mere  receipt  of  federal  funds 
cannot  establish  that  a  State  has  consented  to  suit  in 
federal  court"). 

Thus  our  inquiry  into  whether  Congress  has  the  power 
to  abrogate  unilaterally  the  States'  immunity  from  suit 
is  narrowly  focused  on  one  question:  Was  the  Act  in 
question  passed  pursuant  to  a  constitutional  provision 
granting  Congress  the  power  to  abrogate?  See,  e.g., 
Fitzpatrick  v.  Bitzer,  427  U.  S.  445,  452-456  (1976). 
Previously,  in  conducting  that  inquiry,  we  have  found 
authority  to  abrogate  under  only  two  provisions  of  the 
Constitution.  In  Fitzpatrick,  we  recognized  that  the 
Fourteenth  Amendment,  by  expanding  federal  power  at 
the  expense  of  state  autonomy,  had  fundamentally 
altered  the  balance  of  state  and  federal  power  struck  by 
the  Constitution.  Id.,  at  455.  We  noted  that  §1  of  the 
Fourteenth  Amendment  contained  prohibitions  expressly 
directed  at  the  States  and  that  §5  of  the  Amendment 
expressly  provided  that  "The  Congress  shall  have  the 
power  to  enforce,  by  appropriate  legislation,  the  provi- 
sions of  this  article."    See  id. ,  at  453  (internal  quotation 
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marks  omitted).  We  held  that  through  the  Fourteenth 
Amendment,  federal  power  extended  to  intrude  upon  the 
province  of  the  Eleventh  Amendment  and  therefore  that 
§5  of  the  Fourteenth  Amendment  allowed  Congress  to 
abrogate  the  immunity  from  suit  guaranteed  by  that 
Amendment. 

In  only  one  other  case  has  congressional  abrogation  of 
the  States'  Eleventh  Amendment  immunity  been  upheld. 
In  Pennsylvania  v.  Union  Gas  Co.,  491  U.  S.  1  (1989), 
a  plurality  of  the  Court  found  that  the  Interstate  Com- 
merce Clause,  Art.  I,  §8,  cl.  3,  granted  Congress  the 
power  to  abrogate  state  sovereign  immunity,  stating  that 
the  power  to  regulate  interstate  commerce  would  be 
"incomplete  without  the  authority  to  render  States  liable 
in  damages."  Union  Gas,  491  U.  S.,  at  19-20.  Justice 
White  added  the  fifth  vote  necessary  to  the  result  in 
that  case,  but  wrote  separately  in  order  to  express  that 
he  "[did]  not  agree  with  much  of  [the  plurality's] 
reasoning."  Id.y  at  57  (White,  J.,  concurring  in  judgment 
in  part  and  dissenting  in  part). 

In  arguing  that  Congress  through  the  Act  abrogated 
the  States'  sovereign  immunity,  petitioner  does  not 
challenge  the  Eleventh  Circuit's  conclusion  that  the  Act 
was  passed  pursuant  to  neither  the  Fourteenth  Amend- 
ment nor  the  Interstate  Commerce  Clause.  Instead, 
accepting  the  lower  court's  conclusion  that  the  Act  was 
passed  pursuant  to  Congress'  power  under  the  Indian 
Commerce  Clause,  petitioner  now  asks  us  to  consider 
whether  that  clause  grants  Congress  the  power  to 
abrogate  the  States'  sovereign  immunity. 

Petitioner  begins  with  the  plurality  decision  in  Union 
Gas  and  contends  that  a[t]here  is  no  principled  basis  for 
finding  that  congressional  power  under  the  Indian 
Commerce  Clause  is  less  than  that  conferred  by  the 
Interstate  Commerce  Clause."  Brief  for  Petitioner  17. 
Noting  that  the  Union  Gas  plurality  found  the  power  to 
abrogate  from  the  "plenary"  character  of  the  grant  of 
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authority  over  interstate  commerce,  petitioner  empha- 
sizes that  the  Interstate  Commerce  Clause  leaves  the 
States  with  some  power  to  regulate,  see,  e.g.,  West  Lynn 

Creamery,  Inc.  v.  Healy,  512  U.  S.  (1994),  whereas 

the  Indian  Commerce  Clause  makes  "Indian  relations 
.  .  .  the  exclusive  province  of  federal  law."  County  of 
Oneida  v.  Oneida  Indian  Nation  of  N.  Y.,  470  U.  S.  226, 
234  (1985).  Contending  that  the  Indian  Commerce 
Clause  vests  the  Federal  Government  with  "the  duty  of 
protecting]"  the  tribes  from  "local  ill  feeling"  and  "the 
people  of  the  States,"  United  States  v.  Kagama,  118 
U.  S.  375,  383-384  (1886),  petitioner  argues  that  the 
abrogation  power  is  necessary  "to  protect  the  tribes  from 
state  action  denying  federally  guaranteed  rights."  Brief 
for  Petitioner  20. 

Respondents  dispute  the  petitioner's  analogy  between 
the  Indian  Commerce  Clause  and  the  Interstate  Com- 
merce Clause.  They  note  that  we  have  recognized  that 
"the  Interstate  Commerce  and  Indian  Commerce  Clauses 
have  very  different  applications,"  Cotton  Petroleum  Corp. 
v.  New  Mexico,  490  U.  S.  163,  192  (1989),  and  from  that 
they  argue  that  the  two  provisions  are  "wholly  dissimi- 
lar." Brief  for  Respondents  21.  Respondents  contend 
that  the  Interstate  Commerce  Clause  grants  the  power 
of  abrogation  only  because  Congress'  authority  to 
regulate  interstate  commerce  would  be  "incomplete" 
without  that  "necessary"  power.  Id.,  at  23,  citing  Union 
Gas,  supra,  at  19-20.  The  Indian  Commerce  Clause  is 
distinguishable,  respondents  contend,  because  it  gives 
Congress  complete  authority  over  the  Indian  tribes. 
Therefore,  the  abrogation  power  is  not  "necessary  to  the 
Congress'  exercise  of  its  power  under  the  Indian  Com- 
merce Clause.10 


10  Respondents  also  contend  that  the  Act  mandates  state  regulation  of 
Indian  gaming  and  therefore  violates  the  Tenth  Amendment  by  allowing 
federal  officials  to  avoid  political  accountability  for  those  actions  for 


317 

94-12— OPINION 
16  SEMINOLE  TRIBE  OF  FLORIDA  v.  FLORIDA 

Both  parties  make  their  arguments  from  the  plurality 
decision  in  Union  Gas,  and  we,  too,  begin  there.  We 
think  it  clear  that  Justice  Brennan's  opinion  finds 
Congress'  power  to  abrogate  under  the  Interstate 
Commerce  Clause  from  the  States'  cession  of  then- 
sovereignty  when  they  gave  Congress  plenary  power  to 
regulate  interstate  commerce.  See  Union  Gas,  491 
U.  S.,  at  17  (The  important  point  ...  is  that  the 
provision  both  expands  federal  power  and  contracts  state 
power").  Respondents'  focus  elsewhere  is  misplaced. 
While  the  plurality  decision  states  that  Congress'  power 
under  the  Interstate  Commerce  Clause  would  be  incom- 
plete without  the  power  to  abrogate,  that  statement  is 
made  solely  in  order  to  emphasize  the  broad  scope  of 
Congress'  authority  over  interstate  commerce.  Id.,  at 
19-20.  Moreover,  respondents'  rationale  would  mean 
that  where  Congress  has  less  authority,  and  the  States 
have  more,  Congress'  means  for  exercising  that  power 
must  be  greater.  We  read  the  plurality  opinion  to 
provide  just  the  opposite.  Indeed,  it  was  in  those 
circumstances  where  Congress  exercised  complete 
authority  that  Justice  Brennan  thought  the  power  to 
abrogate  most  necessary.  Id.,  at  20  ("Since  the  States 
may  not  legislate  at  all  in  [the  aforementioned]  situa- 
tions, a  conclusion  that  Congress  may  not  create  a  cause 
of  action  for  money  damages  against  the  States  would 
mean  that  no  one  could  do  so.  And  in  many  situations, 
it  is  only  money  damages  that  will  carry  out  Congress' 
legitimate  objectives  under  the  Commerce  Clause"). 

Following  the  rationale  of  the  Union  Gas  plurality,  our 
inquiry  is  limited  to  determining  whether  the  Indian 


which  they  are  in  fact  responsible.  See  New  York  v.  United  States,  505 
U.  S.  144  (1992).  This  argument  was  not  considered  below  by  either  the 
Eleventh  Circuit  or  the  District  Court,  and  is  not  fairly  within  the 
question  presented.  Therefore  we  do  not  consider  it  here.  See  this 
Court's  Rule  14.1;  Yee  v.  Escondido,  503  U.  S.  519  (1992). 


24-586    96-11 
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Commerce  Clause,  like  the  Interstate  Commerce  Clause, 
is  a  grant  of  authority  to  the  Federal  Government  at  the 
expense  of  the  States.  The  answer  to  that  question  is 
obvious.  If  anything,  the  Indian  Commerce  Clause 
accomplishes  a  greater  transfer  of  power-  from  the  States 
to  the  Federal  Government  than  does  the  Interstate 
Commerce  Clause.  This  is  clear  enough  from  the  fact 
that  the  States  still  exercise  some  authority  over 
interstate  trade  but  have  been  divested  of  virtually  all 
authority  over  Indian  commerce  and  Indian  tribes. 
Under  the  rationale  of  Union  Gas,  if  the  States*  partial 
cession  of  authority  over  a  particular  area  includes 
cession  of  the  immunity  from  suit,  then  their  virtually 
total  cession  of  authority  over  a  different  area  must  also 
include  cession  of  the  immunity  from  suit.  See  Union 
Gas,  supra,  at  42  (SCALIA,  J.,  joined  by  REHNQUIST,  C. 
J.,  and  O'Connor  and  Kennedy,  JJ.,  dissenting)  (a[I]f 
the  Article  I  commerce  power  enables  abrogation  of  state 
sovereign  immunity,  so  do  all  the  other  Article  I  pow- 
ers"); see  Ponca  Tribe  of  Oklahoma  v.  Oklahoma,  37 
F.  3d  1422,  1428  (CA10  1994)  (Indian  Commerce  Clause 
grants  power  to  abrogate),  cert,  pending,  No.  94-1029; 
Cheyenne  River  Sioux  Tribe  v.  South  Dakota,  3  F.  3d 
273,  281  (CA8  1993)  (same);  cf.  Chavez  v.  Arte  Publico 
Press,  59  F.  3d  539,  546-547  (CA5  1995)  (After  Union 
Gas,  Copyright  Clause,  U.  S.  Const.,  Art.  I,  §8,  cl.  8, 
must  grant  Congress  power  to  abrogate).  We  agree  with 
the  petitioner  that  the  plurality  opinion  in  Union  Gas 
allows  no  principled  distinction  in  favor  of  the  States  to 
be  drawn  between  the  Indian  Commerce  Clause  and  the 
Interstate  Commerce  Clause. 

Respondents  argue,  however,  that  we  need  not  con- 
clude that  the  Indian  Commerce  Clause  grants  the 
power  to  abrogate  the  States'  sovereign  immunity. 
Instead,  they  contend  that  if  we  find  the  rationale  of  the 
Union  Gas  plurality  to  extend  to  the  Indian  Commerce 
Clause,  then  "Union  Gas  should  be  reconsidered  and 
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overruled."  Brief  for  Respondents  25.  Generally,  the 
principle  of  stare  decisis,  and  the  interests  that  it  serves, 
viz.,  "the  evenhanded,  predictable,  and  consistent 
development  of  legal  principles,  .  .  .  reliance  on  judicial 
decisions,  and  .  .  .  the  actual  and  perceived  integrity  of 
the  judicial  process,"  Payne  v.  Tennessee,  501  U.  S.  808, 
827  (1991),  counsel  strongly  against  reconsideration  of 
our  precedent.  Nevertheless,  we  always  have  treated 
stare  decisis  as  a  "principle  of  policy,"  Helvering  v. 
Hallock,  309  U.  S.  106,  119  (1940),  and  not  as  an 
"inexorable  command,"  Payne,  501  U.  S.,  at  828. 
"[W]hen  governing  decisions  are  unworkable  or  are  badly 
reasoned,  'this  Court  has  never  felt  constrained  to  follow 
precedent.'"  Id.,  at  827  (quoting  Smith  v.  Allwright,  321 
U.  S.  649,  665  (1944)).  Our  willingness  to  reconsider 
our  earlier  decisions  has  been  "particularly  true  in 
constitutional  cases,  because  in  such  cases  'correction 
through  legislative  action  is  practically  impossible.'" 
Payne,  supra,  at  828,  (quoting  Burnet  v.  Coronado  Oil 
&  Gas  Co.,  285  U.  S.  393,  407  (1932)  (Brandeis,  J., 
dissenting)). 

The  Court  in  Union  Gas  reached  a  result  without  an 
expressed  rationale  agreed  upon  by  a  majority  of  the 
Court.  We  have  already  seen  that  Justice  Brennan's 
opinion  received  the  support  of  only  three  other  Justices. 
See  Union  Gas,  491  U.  S.,  at  5  (Marshall,  Blackmun, 
and  STEVENS,  JJ.,  joined  Justice  Brennan)  Of  the  other 
five,  Justice  White,  who  provided  the  fifth  vote  for  the 
result,  wrote  separately  in  order  to  indicate  his  disagree- 
ment with  the  majority's  rationale,  id.,  at  57  (White,  J., 
concurring  in  judgment  and  dissenting  in  part),  and  four 
Justices  joined  together  in  a  dissent  that  rejected  the 
plurality's  rationale.  Id.,  at  35-45  (SCALIA,  J.,  dissent- 
ing, joined  by  REHNQUIST,  C.  J.,  and  O'CONNOR  and 
KENNEDY,  JJ.).  Since  it  was  issued,  Union  Gas  has 
created  confusion  among  the  lower  courts  that  have 
sought  to  understand   and   apply  the  deeply  fractured 
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decision.  See,  e.g.,  Chavez  v.  Arte  Publico  Press,  supra, 
at  543-545  ("Justice  White's  concurrence  must  be  taken 
on  its  face  to  disavow"  the  plurality's  theory);  11  F.  3d, 
at  1027  (Justice  White's  "vague  concurrence  renders  the 
continuing  validity  of  Union  Gas  in  doubt"). 

The  plurality's  rationale  also  deviated  sharply  from 
our  established  federalism  jurisprudence  and  essentially 
eviscerated  our  decision  in  Hans.  See  Union  Gas,  supra, 
at  36  ("If  Hans  means  only  that  federal-question  suits 
for  money  damages  against  the  States  cannot  be  brought 
in  federal  court  unless  Congress  clearly  says  so,  it 
means  nothing  at  all")  (SCALIA,  J.,  dissenting).  It  was 
well  established  in  1989  when  Union  Gas  was  decided 
that  the  Eleventh  Amendment  stood  for  the  constitutional 
principle  that  state  sovereign  immunity  limited  the 
federal  courts'  jurisdiction  under  Article  III.  The  text  of 
the  Amendment  itself  is  clear  enough  on  this  point:  The 
Judicial  power  of  the  United  States  shall  not  be  con- 
strued to  extend  to  any  suit  .  .  .  ."  And  our  decisions 
since  Hans  had  been  equally  clear  that  the  Eleventh 
Amendment  reflects  "the  fundamental  principle  of 
sovereign  immunity  [that]  limits  the  grant  of  judicial 
authority  in  Article  111,"  Pennhurst  State  School  and 
Hospital  v.  Halderman,  465  U.  S.  89,  97-98  (1984);  see 
Union  Gas,  supra,  at  38,  ("  *[T]he  entire  judicial  power 
granted  by  the  Constitution  does  not  embrace  authority 
to  entertain  a  suit  brought  by  private  parties  against  a 
State  without  consent  given  ...'")  (SCALIA,  J.,  dissent- 
ing) (quoting  Ex  parte  New  York,  256  U.  S.  490,  497 
(1921));  see  also  cases  cited  at  n.  7,  supra.  As  the 
dissent  in  Union  Gas  recognized,  the  plurality's  conclu- 
sion— that  Congress  could  under  Article  I  expand  the 
scope  of  the  federal  courts'  jurisdiction  under  Article 
III — "contradict[ed]  our  unvarying  approach  to  Article  III 
as  setting  forth  the  exclusive  catalog  of  permissible 
federal  court  jurisdiction."   Union  Gas,  491  U.  S.,  at  39. 

Never   before    the    decision    in    Union    Gas    had    we 
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suggested  that  the  bounds  of  Article  III  could  be 
expanded  by  Congress  operating  pursuant  to  any 
constitutional  provision  other  than  the  Fourteenth 
Amendment.  Indeed,  it  had  seemed  fundamental  that 
Congress  could  not  expand  the  jurisdiction  of  the  federal 
courts  beyond  the  bounds  of  Article  III.  Marbury  v. 
Madison,  1  Cranch  137  (1803).  The  plurality's  citation 
of  prior  decisions  for  support  was  based  upon  what  we 
believe  to  be  a  misreading  of  precedent.  See  Union  Gas, 
491  U.  S.,  at  40-41  (Scalia,  J.,  dissenting).  The 
plurality  claimed  support  for  its  decision  from  a  case 
holding  the  unremarkable,  and  completely  unrelated, 
proposition  that  the  States  may  waive  their  sovereign 
immunity,  see  id.,  at  14—15  (citing  Parden  v.  Terminal 
Railway  of  Ala.  Docks  Dept,  377  U.  S.  184  (1964)),  and 
cited  as  precedent  propositions  that  had  been  merely 
assumed  for  the  sake  of  argument  in  earlier  cases,  see 
491  U.  S.,  at  15  (citing  Welch  v.  Texas  Dept.  of  High- 
ways and  Public  Transp.,  483  U.  S.,  at  475-476,  and 
n.  5,  and  County  of  Oneida  v.  Oneida  Indian  Nation  of 
N.  Y.,  470  U.  S.,  at  252). 

The  plurality's  extended  reliance  upon  our  decision  in 
Fitzpatrick  v.  Bitzer,  427  U.  S.  445  (1976),  that  Congress 
could  under  the  Fourteenth  Amendment  abrogate  the 
States'  sovereign  immunity  was  also,  we  believe,  mis- 
placed. Fitzpatrick  was  based  upon  a  rationale  wholly 
inapplicable  to  the  Interstate  Commerce  Clause,  viz., 
that  the  Fourteenth  Amendment,  adopted  well  after  the 
adoption  of  the  Eleventh  Amendment  and  the  ratification 
of  the  Constitution,  operated  to  alter  the  pre-existing 
balance  between  state  and  federal  power  achieved  by 
Article  III  and  the  Eleventh  Amendment.  Id.,  at  454. 
As  the  dissent  in  Union  Gas  made  clear,  Fitzpatrick 
cannot  be  read  to  justify  "limitation  of  the  principle 
embodied  in  the  Eleventh  Amendment  through  appeal  to 
antecedent  provisions  of  the  Constitution."  Union  Gas, 
491  U.  S.,  at  42  (SCALIA,  J.,  dissenting). 


322 

94-12— OPINION 
SEMINOLE  TRIBE  OF  FLORIDA  v.  FLORIDA  21 

In  the  five  years  since  it  was  decided,  Union  Gas  has 
proven  to  be  a  solitary  departure  from  established  law. 
See  Puerto  Rico  Aqueduct  and  Sewer  Authority  v. 
Metcalf  &  Eddy,  Inc.,  506  U.  S.  139  (1993).  Reconsid- 
ering the  decision  in  Union  Gas,  we  conclude  that  none 
of  the  policies  underlying  stare  decisis  require  our 
continuing  adherence  to  its  holding.  The  decision  has, 
since  its  issuance,  been  of  questionable  precedential 
value,  largely  because  a  majority  of  the  Court  expressly 
disagreed    with   the    rationale    of  the    plurality.       See 

Nichols  v.  United  States,  511  U.  S.  ,  (1994)  (slip 

op.,  at  8)  (the  "degree  of  confusion  following  a  splintered 
decision  ...  is  itself  a  reason  for  reexamining  that 
decision").  The  case  involved  the  interpretation  of  the 
Constitution  and  therefore  may  be  altered  only  by 
constitutional  amendment  or  revision  by  this  Court. 
Finally,  both  the  result  in  Union  Gas  and  the  plurality's 
rationale  depart  from  our  established  understanding  of 
the  Eleventh  Amendment  and  undermine  the  accepted 
function  of  Article  III.  We  feel  bound  to  conclude  that 
Union  Gas  was  wrongly  decided  and  that  it  should  be, 
and  now  is,  overruled. 

The  dissent  makes  no  effort  to  defend  the  decision  in 
Union  Gas,  see  post  at  2,  but  nonetheless  would  find 
congressional  power  to  abrogate  in  this  case.11  Con- 
tending that  our  decision  is  a  novel  extension  of  the 
Eleventh  Amendment,  the  dissent  chides  us  for  "at- 
tend[ing]"  to  dicta.  We  adhere  in  this  case,  however,  not 
to  mere  obiter  dicta,  but  rather  to  the  well-established 
rationale  upon  which  the  Court  based  the  results  of  its 
earlier  decisions.  When  an  opinion  issues  for  the  Court, 
it  is  not  only  the  result  but  also  those  portions  of  the 
opinion  necessary  to  that  result  by  which  we  are  bound. 


11  Unless  otherwise  indicated,  all  references  to  the  dissent  are  to  the 
dissenting  opinion  authored  by  JUSTICE  SOUTER. 
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Cf.  Burnham  v.  Superior  Court  of  Cat.,  County  of  Marin, 
495  U.  S.  604,  613  (1990)  (exclusive  basis  of  a  judgment 
is  not  dicta)  (plurality);  Allegheny  County  v.  American 
Civil  Liberties  Union,  Greater  Pittsburgh  Chapter,  492 
U.  S.  573,  668  (1989)  ("As  a  general  rule,  the  principle 
of  stare  decisis  directs  us  to  adhere  not  only  to  the 
holdings  of  our  prior  cases,  but  also  to  their  explications 
of  the  governing  rules  of  law.")  (KENNEDY,  J.,  concurring 
and  dissenting);  Sheet  Metal  Workers  v.  EEOC,  478  U.  S. 
421,  490  (1986)  ("Although  technically  dicta,  ...  an 
important  part  of  the  Court's  rationale  for  the  result 
that  it  reache[s]  ...  is  entitled  to  greater  weight  .  .  .") 
(O'CONNOR,  J.,  concurring).  For  over  a  century,  we  have 
grounded  our  decisions  in  the  oft-repeated  understanding 
of  state  sovereign  immunity  as  an  essential  part  of  the 
Eleventh  Amendment.  In  Principality  of  Monaco  v. 
Mississippi,  292  U.  S.  313  (1934),  the  Court  held  that 
the  Eleventh  Amendment  barred  a  suit  brought  against 
a  State  by  a  foreign  state.  Chief  Justice  Hughes  wrote 
for  a  unanimous  Court: 

"[NJeither  the  literal  sweep  of  the  words  of  Clause 
one  of  §2  of  Article  III,  nor  the  absence  of  restric- 
tion in  the  letter  of  the  Eleventh  Amendment, 
permits  the  conclusion  that  in  all  controversies  of 
the  sort  described  in  Clause  one,  and  omitted  from 
the  words  of  the  Eleventh  Amendment,  a  State  may 
be  sued  without  her  consent.  Thus  Clause  one 
specifically  provides  that  the  judicial  power  shall 
extend  'to  all  Cases,  in  Law  and  Equity,  arising 
under  this  Constitution,  the  Laws  of  the  United 
States,  and  Treaties  made,  or  which  shall  be  made, 
under  their  Authority.'  But,  although  a  case  may 
arise  under  the  Constitution  and  laws  of  the  United 
States,  the  judicial  power  does  not  extend  to  it  if 
the  suit  is  sought  to  be  prosecuted  against  a  State, 
without  her  consent,  by  one  of  her  own  citizens.  ..." 
"Manifestly,   we  cannot  rest  with  a  mere  literal 
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application  of  the  words  of  §2  of  Article  III,  or 
assume  that  the  letter  of  the  Eleventh  Amendment 
exhausts  the  restrictions  upon  suits  against  non- 
consenting  States.  Behind  the  words  of  the  constitu- 
tional provisions  are  postulates  which  limit  and 
control.  There  is  the  essential  postulate  that  the 
controversies,  as  contemplated,  shall  be  found  to  be 
of  a  justiciable  character.  There  is  also  the  postu- 
late that  States  of  the  Union,  still  possessing  attrib- 
utes of  sovereignty,  shall  be  immune  from  suits, 
without  their  consent,  save  where  there  has  been  a 
'surrender  of  this  immunity  in  the  plan  of  the 
convention.'  u 

Id.,  at  321-323  (citations  and  footnote  omitted);  see  id. 
at  329-330;  see  also  Pennhurst,  465  U.  S.,  at  98  ("In 
short,  the  principle  of  sovereign  immunity  is  a  constitu- 
tional limitation  on  the  federal  judicial  power  established 
in  Art.  IID;  Ex  parte  New  York,  256  U.  S.,  at  497 
(a[T]he  entire  judicial  power  granted  by  the  Constitution 
does  not  embrace  authority  to  entertain  a  suit  brought 
by  private  parties  against  a  State  without  consent  given 
.  .  .").  It  is  true  that  we  have  not  had  occasion  previ- 
ously to  apply  established  Eleventh  Amendment  princi- 
ples to  the  question  whether  Congress  has  the  power  to 
abrogate  state  sovereign  immunity  (save  in  Union  Gas). 
But  consideration  of  that  question  must  proceed  with 
fidelity  to  this  century-old  doctrine. 

The  dissent,  to  the  contrary,  disregards  our  case  law 
in  favor  of  a  theory  cobbled  together  from  law  review 
articles  and  its  own  version  of  historical  events.  The 
dissent  cites  not  a  single  decision  since  Hans  (other  than 
Union  Gas)  that  supports  its  view  of  state  sovereign 
immunity,  instead  relying  upon  the  now-discredited 
decision  in  Chisholm  v.  Georgia,  2  Dall.  419  (1793). 
See,  e.g.,  post,  at  57  n.  47.  Its  undocumented  and 
highly  speculative  extralegal  explanation  of  the  decision 
in  Hans  is  a  disservice  to  the  Court's  traditional  method 
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of  adjudication.    See  post,  at  23-26. 

The  dissent  mischaracterizes  the  Hans  opinion.  That 
decision  found  its  roots  not  solely  in  the  common  law  of 
England,  but  in  the  much  more  fundamental  "  'jurispru- 
dence in  all  civilized  nations.'  "  Hans,  134  U.  S.,  at  17, 
quoting  Beers  v.  Arkansas,  20  How.  527,  529  (1858);  see 
also  The  Federalist  No.  81,  p.  487  (C.  Rossiter  ed.  1961) 
(A.  Hamilton)  (sovereign  immunity  "is  the  general  sense 
and  the  general  practice  of  mankind").  The  dissent's 
proposition  that  the  common  law  of  England,  where 
adopted  by  the  States,  was  open  to  change  by  the 
legislature,  is  wholly  unexceptionable  and  largely  beside 
the  point:  that  common  law  provided  the  substantive 
rules  of  law  rather  than  jurisdiction.  Cf.  Monaco,  supra, 
at  323  (state  sovereign  immunity,  like  the  requirement 
that  there  be  a  "justiciable"  controversy,  is  a  constitu- 
tionally grounded  limit  on  federal  jurisdiction).  It  also 
is  noteworthy  that  the  principle  of  state  sovereign 
immunity  stands  distinct  from  other  principles  of  the 
common  law  in  that  only  the  former  prompted  a  specific 
constitutional  amendment. 

Hans — with  a  much  closer  vantage  point  than  the 
dissent — recognized  that  the  decision  in  Chisholm  was 
contrary  to  the  well-understood  meaning  of  the  Constitu- 
tion. The  dissent's  conclusion  that  the  decision  in 
Chisholm  was  "reasonable,"  post,  at  8,  certainly  would 
have  struck  the  Framers  of  the  Eleventh  Amendment  as 
quite  odd:  that  decision  created  "such  a  shock  of  surprise 
that  the  Eleventh  Amendment  was  at  once  proposed  and 
adopted."  Monaco,  supra,  at  325.  The  dissent's  lengthy 
analysis  of  the  text  of  the  Eleventh  Amendment  is 
directed  at  a  straw  man — we  long  have  recognized  that 
blind  reliance  upon  the  text  of  the  Eleventh  Amendment 
is  "'to  strain  the  Constitution  and  the  law  to  a  construc- 
tion never  imagined  or  dreamed  of"  Monaco,  292 
U.  S.,  at  326,  quoting  Hans,  134  U.  S.,  at  15.  The  text 
dealt  in  terms  only  with  the  problem  presented  by  the 
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decision  in  Chisholm;  in  light  of  the  fact  that  the  federal 
courts  did  not  have  federal  question  jurisdiction  at  the 
time  the  Amendment  was  passed  (and  would  not  have 
it  until  1875),  it  seems  unlikely  that  much  thought  was 
given  to  the  prospect  of  federal  question  jurisdiction  over 
the  States. 

That  same  consideration  causes  the  dissent's  criticism 
of  the  views  of  Marshall,  Madison,  and  Hamilton  to  ring 
hollow.  The  dissent  cites  statements  made  by  those 
three  influential  Framers,  the  most  natural  reading  of 
which  would  preclude  all  federal  jurisdiction  over  an 
unconsenting  State.12  Struggling  against  this  reading, 
however,  the  dissent  finds  significant  the  absence  of  any 
contention  that  sovereign  immunity  would  affect  the  new 
federal-question  jurisdiction.  Post,  at  46-54.  But  the 
lack  of  any  statute  vesting  general  federal  question 
jurisdiction  in  the  federal  courts  until  much  later  makes 
the  dissent's  demand  for  greater  specificity  about  a  then- 
dormant  jurisdiction  overly  exacting.13 


12  We  note  here  also  that  the  dissent  quotes  selectively  from  the 
Framers'  statements  that  it  references.  The  dissent  cites  the  following, 
for  instance,  as  a  statement  made  by  Madison:  "the  Constitution  'give[s] 
a  citizen  a  right  to  be  heard  in  the  federal  courts;  and  if  a  state  should 
condescend  to  be  a  party,  this  court  may  take  cognizance  of  it.' "  See 
post,  at  47.  But  that  statement,  perhaps  ambiguous  when  read  in 
isolation,  was  preceded  by  the  following:  "[  J]urisdiction  in  controversies 
between  a  state  and  citizens  of  another  state  is  much  objected  to,  and 
perhaps  without  reason.  It  is  not  in  the  power  of  individuals  to  call  any 
state  into  court.  The  only  operation  it  can  have,  is  that,  if  a  state  should 
wish  to  bring  a  suit  against  a  citizen,  it  must  be  brought  before  the 
federal  courts.  It  appears  to  me  that  this  can  have  no  operation  but 
this:"  See  3  J.  Elliot,  Debates  on  the  Federal  Constitution  67  (1866). 

13  Although  the  absence  of  any  discussion  dealing  with  federal  question 
jurisdiction  is  therefore  unremarkable,  what  is  notably  lacking  in  the 
Framers'  statements  is  any  mention  of  Congress'  power  to  abrogate  the 
States'  immunity.  The  absence  of  any  discussion  of  that  power  is 
particularly  striking  in  light  of  the  fact  that  the  Framers  virtually 
always  were   very  specific  about  the   exception  to  state  sovereign 
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In  putting  forward  a  new  theory  of  state  sovereign 
immunity,  the  dissent  develops  its  own  vision  of  the 
political  system  created  by  the  Framers,  concluding  with 
the  statement  that  a[t]he  Framer's  principal  objectives  in 
rejecting  English  theories  of  unitary  sovereignty  .  .  . 
would  have  been  impeded  if  a  new  concept  of  sovereign 
immunity  had  taken  its  place  in  federal  question  cases, 
and  would  have  been  substantially  thwarted  if  that 
new  immunity  had  been  held  untouchable  by  any  con- 
gressional effort  to  abrogate  it."14  Post,  at  62.  This 
sweeping  statement  ignores  the  fact  that  the  Nation 
survived  for  nearly  two  centuries  without  the  question 
of  the  existence  of  such  power  ever  being  presented  to 
this  Court.  And  Congress  itself  waited  nearly  a  century 
before  even  conferring  federal  question  jurisdiction  on 
the  lower  federal  courts.15 


immunity  arising  from  a  State's  consent  to  suit.  See,  e.g.,  The  Federalist 
No.  81,  pp.  487-488  (C.  Rossiter  ed.  1961)  (A  Hamilton)  ("It  is  inherent 
in  the  nature  of  sovereignty  not  to  be  amenable  to  the  suit  of  an 
individual  without  its  consent. . . .  Unless,  therefore,  there  is  a  surrender 
of  this  immunity  in  the  plan  of  the  convention,  it  will  remain  with  the 
States  and  the  danger  intimated  must  be  merely  ideal.")  (emphasis  in  the 
original);  Madison  in  3  Elliot,  supra  n.  11  ("It  is  not  in  the  power  of 
individuals  to  call  any  state  into  court.  .  .  .  [The  Constitution]  can  have 
no  operation  but  this: ...  if  a  state  should  condescend  to  be  a  party,  this 
court  may  take  cognizance  of  it"). 

"This  argument  wholly  disregards  other  methods  of  ensuring  the 
States'  compliance  with  federal  law:  the  Federal  Government  can  bring 
suit  in  federal  court  against  a  State,  see,  e.g.,  United  States  v.  Texas,  143 
U.  S.  621,  644-645  (1892)  (finding  such  power  necessary  to  the 
"permanence  of  the  Union");  an  individual  can  bring  suit  against  a  state 
officer  in  order  to  ensure  that  the  officer's  conduct  is  in  compliance  with 
federal  law,  see,  e.g.,  Ex  parte  Young,  209  U.  S.  123  (1908);  and  this 
Court  is  empowered  to  review  a  question  of  federal  law  arising  from  a 
state  court  decision  where  a  State  has  consented  to  suit,  see,  e.g.,  Cohens 
v.  Virginia,  6  Wheat.  264  (1821). 

15  JUSTICE  STEVENS,  in  his  dissenting  opinion,  makes  two  points  that 
merit  separate  response.  First,  he  contends  that  no  distinction  may  be 
drawn  between  state  sovereign  immunity  and  the  immunity  enjoyed  by 
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In  overruling  Union  Gas  today,  we  reconfirm  that  the 
background  principle  of  state  sovereign  immunity 
embodied  in  the  Eleventh  Amendment  is  not  so  ephem- 
eral as  to  dissipate  when  the  subject  of  the  suit  is  an 
area,  like  the  regulation  of  Indian  commerce,  that  is 
under  the  exclusive  control  of  the  Federal  Government. 
Even  when  the  Constitution  vests  in  Congress  complete 
law-making  authority  over  a  particular  area,  the  Elev- 
enth Amendment  prevents  congressional  authorization  of 
suits  by  private  parties  against  unconsenting  States.16 


state  and  federal  officials.  But  even  assuming  that  the  latter  has  no 
constitutional  foundation,  the  distinction  is  clean  the  Constitution 
specifically  recognizes  the  States  as  sovereign  entities,  while  government 
officials  enjoy  no  such  constitutional  recognition.  Second,  JUSTICE 
STEVENS'  criticizes  our  prior  decisions  applying  the  "clear  statement 
rule,"  suggesting  that  they  were  based  upon  an  understanding  that 
Article  I  allowed  Congress  to  abrogate  state  sovereign  immunity.  His 
criticism,  however,  ignores  the  fact  that  many  of  those  cases  arose  in  the 
context  of  a  statute  passed  under  the  Fourteenth  Amendment,  where 
Congress'  authority  to  abrogate  is  undisputed.  See,  e.g.,  Quern  v. 
Jordan,  440  U.  S.  332  (1979).  And  a  more  fundamental  flaw  of  the 
criticism  is  its  failure  to  recognize  that  both  the  doctrine  requiring 
avoidance  of  constitutional  questions,  and  principles  of  federalism, 
require  us  always  to  apply  the  clear  statement  rule  before  we  consider 
the  constitutional  question  whether  Congress  has  the  power  to  abrogate. 

16  JUSTICE  STEVENS  understands  our  opinion  to  prohibit  federal 
jurisdiction  over  suits  to  enforce  the  bankruptcy,  copyright,  and  antitrust 
laws  against  the  States.  He  notes  that  federal  jurisdiction  over  those 
statutory  schemes  is  exclusive,  and  therefore  concludes  that  there  is  "no 
remedy"  for  state  violations  of  those  federal  statutes.  Post,  at  2  n.  1. 

That  conclusion  is  exaggerated  both  in  its  substance  and  in  its 
significance.  First,  JUSTICE  STEVENS'  statement  is  misleadingly 
overbroad.  We  have  already  seen  that  several  avenues  remain  open  for 
ensuring  state  compliance  with  federal  law.  See  supra,  at  n.  13.  Most 
notably,  an  individual  may  obtain  injunctive  relief  under  Ex  parte  Young 
in  order  to  remedy  a  state  officer's  ongoing  violation  of  federal  law.  See 
supra,  at  n.  14.  Second,  contrary  to  the  implication  of  JUSTICE  STEVENS' 
conclusion,  it  has  not  been  widely  thought  that  the  federal  antitrust, 
bankruptcy,  or  copyright  statutes  abrogated  the  States'  sovereign 
immunity.  This  Court  never  has  awarded  relief  against  a  State  under 
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The  Eleventh  Amendment  restricts  the  judicial  power 
under  Article  III,  and  Article  I  cannot  be  used  to 
circumvent  the  constitutional  limitations  placed  upon 
federal  jurisdiction.  Petitioner's  suit  against  the  State 
of  Florida  must  be  dismissed  for  a  lack  of  jurisdiction. 

Ill 

Petitioner  argues  that  we  may  exercise  jurisdiction 
over  its  suit  to  enforce  §27 10(d)(3)  against  the  Governor 
notwithstanding  the  jurisdictional  bar  of  the  Eleventh 
Amendment.  Petitioner  notes  that  since  our  decision  in 
Ex  parte  Young,  209  U.  S.  123  (1908),  we  often  have 
found  federal  jurisdiction  over  a  suit  against  a  state 
official  when  that  suit  seeks  only  prospective  injunctive 
relief  in  order  to  "end  a  continuing  violation  of  federal 
law."  Green  v.  Mansour,  474  U.  S.,  at  68.  The  situa- 
tion presented  here,  however,  is  sufficiently  different 
from  that  giving  rise  to  the  traditional  Ex  parte  Young 
action  so  as  to  preclude  the  availability  of  that  doctrine. 
Here,    the    "continuing    violation    of  federal    law" 


any  of  those  statutory  schemes;  in  the  decision  of  this  Court  that  JUSTICE 
STEVENS  cites  (and  somehow  labels  "incompatible"  with  our  decision 
here),  we  specifically  reserved  the  question  whether  the  Eleventh 
Amendment  would  allow  a  suit  to  enforce  the  antitrust  laws  against  a 
State.  See  Goldfarb  v.  Virginia  State  Bar,  421  U.  S.  773,  792  n.  22 
(1975).  Although  the  copyright  and  bankruptcy  laws  have  existed 
practically  since  our  nation's  inception,  and  the  antitrust  laws  have  been 
in  force  for  over  a  century,  there  is  no  established  tradition  in  the  lower 
federal  courts  of  allowing  enforcement  of  those  federal  statutes  against 
the  States.  Notably,  both  Court  of  Appeals  decisions  cited  by  JUSTICE 
STEVENS  were  issued  last  year  and  were  based  upon  Union  Gas.  See 
Chavez  v.  Arte  Publico  Press,  59  F.  3d  539  (CA5  1995);  Matter  of 
Merchants  Grain,  Inc.  v.  Mahem,  59  F.3d  630  (CA7  1995).  Indeed,  while 
the  Court  of  Appeals  in  Chavez  allowed  the  suit  against  the  State  to  go 
forward,  it  expressly  recognized  that  its  holding  was  unprecedented.  See 
Chavez,  59  F.3d  at  546  ("we  are  aware  of  no  case  that  specifically  holds 
that  laws  passed  pursuant  to  the  Copyright  Clause  can  abrogate  state 
immunity"). 
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alleged  by  petitioner  is  the  Governor's  failure  to  bring 
the  State  into  compliance  with  §27 10(d)(3).  But  the 
duty  to  negotiate  imposed  upon  the  State  by  that 
statutory  provision  does  not  stand  alone.    Rather,  as  we 

have  seen,  supra,  at ,  Congress  passed  §27 10(d)(3)  in 

conjunction  with  the  carefully  crafted  and  intricate 
remedial  scheme  set  forth  in  §27 10(d)(7). 

Where  Congress  has  created  a  remedial  scheme  for  the 
enforcement  of  a  particular  federal  right,  we  have,  in 
suits  against  federal  officers,  refused  to  supplement  that 
scheme  with  one  created  by  the  judiciary.  Schweiker  v. 
Chilicky,  487  U.  S.  412,  423  (1988)  ("When  the  design  of 
a  Government  program  suggests  that  Congress  has 
provided  what  it  considers  adequate  remedial  mecha- 
nisms for  constitutional  violations  that  may  occur  in  the 
course  of  its  administration,  we  have  not  created 
additional  .  .  .  remedies").  Here,  of  course,  the  question 
is  not  whether  a  remedy  should  be  created,  but  instead 
is  whether  the  Eleventh  Amendment  bar  should  be 
lifted,  as  it  was  in  Ex  parte  Young,  in  order  to  allow  a 
suit  against  a  state  officer.  Nevertheless,  we  think  that 
the  same  general  principle  applies:  therefore,  where 
Congress  has  prescribed  a  detailed  remedial  scheme  for 
the  enforcement  against  a  State  of  a  statutorily  created 
right,  a  court  should  hesitate  before  casting  aside  those 
limitations  and  permitting  an  action  against  a  state 
officer  based  upon  Ex  parte  Young. 

Here,  Congress  intended  §27 10(d)(3)  to  be  enforced 
against  the  State  in  an  action  brought  under  §27 10(d)(7); 
the  intricate  procedures  set  forth  in  that  provision  show 
that  Congress  intended  therein  not  only  to  define,  but 
also  significantly  to  limit,  the  duty  imposed  by  §2710- 
(d)(3).  For  example,  where  the  court  finds  that  the 
State  has  failed  to  negotiate  in  good  faith,  the  only 
remedy  prescribed  is  an  order  directing  the  State  and 
the  Indian  tribe  to  conclude  a  compact  within  60  days. 
And  if  the  parties  disregard  the  court's  order  and  fail  to 
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conclude  a  compact  within  the  60-day  period,  the  only 
sanction  is  that  each  party  then  must  submit  a  proposed 
compact  to  a  mediator  who  selects  the  one  which  best 
embodies  the  terms  of  the  Act.  Finally,  if  the  State  fails 
to  accept  the  compact  selected  by  the  mediator,  the  only 
sanction  against  it  is  that  the  mediator  shall  notify  the 
Secretary  of  the  Interior  who  then  must  prescribe 
regulations  governing  Class  III  gaming  on  the  tribal 
lands  at  issue.  By  contrast  with  this  quite  modest  set 
of  sanctions,  an  action  brought  against  a  state  official 
under  Ex  parte  Young  would  expose  that  official  to  the 
full  remedial  powers  of  a  federal  court,  including, 
presumably,  contempt  sanctions.  If  §27 10(d)(3)  could  be 
enforced  in  a  suit  under  Ex  parte  Young,  §27 10(d)(7) 
would  have  been  superfluous;  it  is  difficult  to  see  why 
an  Indian  tribe  would  suffer  through  the  intricate 
scheme  of  §27 10(d)(7)  when  more  complete  and  more 
immediate  relief  would  be  available  under  Ex  parte 
Young.11 


17  Contrary  to  the  claims  of  the  dissent,  we  do  not  hold  that  Congress 
cannot  authorize  federal  jurisdiction  under  Ex  parte  Young  over  a  cause 
of  action  with  a  limited  remedial  scheme.  We  find  only  that  Congress 
did  not  intend  that  result  in  the  Indian  Gaming  Regulatory  Act. 
Although  one  might  argue  that  the  text  of  §2710(dX7)(A)(i),  taken  alone, 
is  broad  enough  to  encompass  both  a  suit  against  a  State  (under  an 
abrogation  theory)  and  a  suit  against  a  state  official  (under  an  Ex  parte 
Young  theory),  subsection  (AXi)  of  §2710(d)(7)  cannot  be  read  in  isolation 
from  subsections  (BXii)-(vii),  which  repeatedly  refers  exclusively  to  "the 
State."  See  supra,  at  10-11.  In  this  regard,  §2710(dX7)  stands  in 
contrast  to  the  statutes  cited  by  the  dissent  as  examples  where  lower 
courts  have  found  that  Congress  implicitly  authorized  suit  under  Ex 
parte  Young.  Compare  28  U.  S.  C.  §2254(e)  (Federal  court  authorized  to 
issue  an  "order  directed  to  an  appropriate  State  official");  42  U.  S.  C. 
§11001  (1988  ed.)  (requiring  "the  Governor"  of  a  State  to  perform  certain 
actions  and  holding  "the  Governor"  responsible  for  nonperformance);  33 
U.  S.  C.  §  1365(a)  (authorizing  a  suit  against  "any  person"  who  is  alleged 
to  be  in  violation  of  relevant  water  pollution  laws).  Similarly  the  duty 
imposed  by  the  Act — to  "negotiate  ...  in  good  faith  to  enter  into"  a 
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Here,  of  course,  we  have  found  that  Congress  does  not 
have  authority  under  the  Constitution  to  make  the  State 
suable  in  federal  court  under  §27 10(d)(7).  Nevertheless, 
the  fact  that  Congress  chose  to  impose  upon  the  State 
a  liability  which  is  significantly  more  limited  than  would 
be  the  liability  imposed  upon  the  state  officer  under  Ex 
parte  Young  strongly  indicates  that  Congress  had  no 
wish  to  create  the  latter  under  §27 10(d)(3).  Nor  are  we 
free  to  rewrite  the  statutory  scheme  in  order  to  approxi- 
mate what  we  think  Congress  might  have  wanted  had 
it  known  that  §27 10(d)(7)  was  beyond  its  authority.  If 
that  effort  is  to  be  made,  it  should  be  made  by  Con- 
gress, and  not  by  the  federal  courts.  We  hold  that  Ex 
parte  Young  is  inapplicable  to  petitioner's  suit  against 
the  Governor  of  Florida,  and  therefore  that  suit  is 
barred  by  the  Eleventh  Amendment  and  must  be 
dismissed  for  a  lack  of  jurisdiction. 

IV 

The  Eleventh  Amendment  prohibits  Congress  from 
making  the  State  of  Florida  capable  of  being  sued  in 
federal  court.  The  narrow  exception  to  the  Eleventh 
Amendment  provided  by  the  Ex  parte  Young  doctrine 
cannot  be  used  to  enforce  §27 10(d)(3)  because  Congress 
enacted  a  remedial  scheme,  §27 10(d)(7),  specifically 
designed  for  the  enforcement  of  that  right.  The  Elev- 
enth Circuit's  dismissal  of  petitioner's  suit  is  hereby 
affirmed.18 

It  is  so  ordered. 


compact  with  another  sovereign — stands  distinct  in  that  it  is  not  of  the 
sort  likely  to  be  performed  by  an  individual  state  executive  officer  or 
even  a  group  of  officers.  Cf.  State  ex  rel  Stephan  v.  Finney,  836  P.  2d 
1169,  251  Kan.  559  (1992)  (Governor  of  Kansas  may  negotiate  but  may 
not  enter  into  compact  without  grant  of  power  from  legislature). 

18  We  do  not  here  consider,  and  express  no  opinion  upon,  that  portion 
of  the  decision  below  that  provides  a  substitute  remedy  for  a  tribe 
bringing  suit.   See  11  F.  3d  1016,  1029  (CA11  1994)  (case  below). 
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Chairman  and  Members  of  the  Committee,  my  name  is  Rick  Hill.  I  am  a  member  and  past 


Chairman  of  the  Oneida  Tribe  of  Indians  of  Wisconsin  and  am  currently  Chairman  of  the  National 
Indian  Gaming  Association.  NIGA  established  in  1985,  is  an  association  of  144  Indian  Nations 
who  share  the  common  goal  of  protecting  the  right  of  Tribes  to  engage  in  gaming  as  a  means  to 
protect  and  preserve  the  general  welfare  of  Tribes  striving  for  self-sufficiency  through  gaming 
enterprises.  NIGA  seeks  to  maintain  and  protect  Indian  sovereign  governmental  authority  in 
Indian  Country,  including  rights  to  economic  development  and  providing  revenue  for  Tribal 
governmental  programs.  On  behalf  of  NIGA  and  its  member  Tribes,  I  appreciate  the  opportunity 
to  express  our  views  on  the  impact  of  the  Supreme  Court's  March  27,  1996  decision  in  Seminole 
Tribe  of  Florida  v.  State  of  Florida. 

As  Indian  people,  we  learn  our  most  important  lessons  from  the  past.  So  this  where  we  begin.  The 
Seminole  case,  of  course,  begins  with  IGRA 


I  would  like  to  serve  notice  that  L,  Senator  Inouye,  Senator  Evans 
and  other  members  of  the  Senate  Select  Committee  on  Indian 
Affairs  will  be  watching  very  carefully  what  happens  in  Indian 
Country.  If  the  states  take  advantage  of  this  relationship,  the  so- 
called  compacts,  then  I  would  be  one  of  the  first  to  appear  before 
my  colleagues  and  work  to  repeal  this  legislation  because  we  must 
ensure  that  the  Indians  are  given  a  level  playing  field  in  order  to 
install  gaming  operations  that  are  the  same  as  the  states  in  which 
they  will  reside  and  will  not  be  prevented  from  doing  so  because  of 
the  self-interest  of  the  states  in  which  they  reside. 

Senator  John  McCain 
Congressional  Record 
September  15, 1988 

-    2    - 
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This  very  heartfelt  arid  truthful  statement  was  made  when  IGRA  was  argued  in  the  Senate.  It 
foretold  almost  too  well  the  difficulties  which  were  soon  to  fall  upon  Indian  governmental 
gaming.  The  IGRA  compacting  process  has  always  been  in  doubt  with  regard  to  the  level  of  state 
participation.  Although  there  were  Indian  Nations  who  supported  the  legislation  at  the  time, 
NIGA  can  not  locate  a  single  Indian  Nation  who  formally  or  informally  supported  the  inclusion  of 
states  in  the  compacting  provision.  The  Indian  Nations  have  complied  with  the  IGRA  law.  Now, 
some  seven  and  a  half  years  later,  we  are  here  again  discussing  the  difficulties  brought  to  visit 
upon  Tribes  because  of  this  same  provision. 

Without  a  doubt,  and  by  their  own  admission,  states  have  used  the  IGRA  compacting  process  to 
delay,  frustrate,  obstruct  and  terminate  Indian  Nation  governmental  gaming  operations.  It  is  an 
unfair  situation  where  States  are  not  allowing  Indian  Nations  to  game  while  they,  themselves,  are 
grossing  billions  of  dollars  in  gaming  revenue.  Yet,  there  is  no  doubt  that  under  Cabazon  and 
under  IGRA,  Indian  Nations  have  the  right  to  conduct  governmental  gaming  as  a  means  to  raise 


With  this  in  mind,  NIGA  brings  this  message  to  this  Committee,  There  is  a  remedy.  Whether  this 
remedy  exists  within  the  Department  of  Interior  and  the  Bureau  of  Indian  Affairs,  the  Department 
of  Justice,  the  National  Indian  Gaming  Commission,  or  some  other  Federal  body,  there  is  a 
remedy  for  Indian  Nations.  It  is  up  to  the  Federal  Government  to  resolve  what  it  will  do  about 
reaching  and  developing  this  conclusion  contained  within  Cabazon,  Seminole  and  IGRA. 
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Because,  Indian  Nations  are  being  unfairly  forced  to  wait.  Indian  Nations  in  six  states  have  been 
denied  their  governmental  rights  to  raise  revenue  from  gaming.  Indian  Nations  in  another  20-plus 
states  face  the  prospect  of  future  renegotiation  of  compacts  without  a  clear  determination  of  the 
remedy.  And,  in  the  meantime,  thousands  of  Indian  and  non-Indian  people  go  without  work,  they 
go  hungry,  they  go  without  adequate  schools  and  health  care.  These  things  are  among  the  many 
negatives  that  Indian  governmental  gaming  would  address  on  these  reservations  and  in  these  non- 
Indian  communities. 

In  Seminole,  we  believe  the  Court's  concern  was  primarily  states'  rights  and  not  Indian  issues  per 
se.  However,  the  impact  will  be  very  damaging  in  some  parts  of  Indian  country  unless  an 
alternative  remedy  or  combination  of  remedies  can  be  developed. 

I  have  served  as  Chairman  of  NIGA  since  April  1993  when  the  Association  began  a  national 
effort,  under  the  leadership  and  direction  of  you  and  Vice  Chairman  Inouye,  to  come  to  an 
agreement  with  the  states  on  several  matters  in  dispute  under  the  Indian  Gaming  Regulatory  Act. 
That  effort,  known  as  the  Inouye-McCain  process,  continued  for  several  years.  The  records  show 
that  over  a  period  of  18  months,  we  met  with  representatives  of  the  National  Governors' 
Association  and  the  National  Association  of  Attorneys  General  10  times  in  5  cities  to  negotiate 
some  agreement  to  present  to  the  Congress.  While  we  made  progress,  unfortunately  we  were 
unable  to  resolve  all  the  issues  in  disagreement.  The  process  effectively  ended  in  late  1994. 
(Actually,  no  meaningful  meetings  occurred  after  March  1994.)  The  parties,  as  you  know,  felt  that 
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the  fundamental  disagreement  between  the  Tribes  and  the  states  on  the  issue  of  what  is  referred  to 
as  "scope  of  gaming"  could  not  be  resolved. 

In  the  1987  Cabazon  decision,  the  Supreme  Court  confirmed  the  right  of  Indian  Tribes  to  conduct 
gaming  that  —  as  a  matter  of  a  state's  public  policy  —  is  permitted  to  be  played  by  any  person  or 
entity  for  any  purpose  without  state  interference.  The  Supreme  Court  explicitly  reaffirmed  the 
Cabazon  decision  in  its  decision  in  the  Seminole  case.   This  principle  was  specifically  retained 
by  the  Congress  when  it  enacted  IGRA  in  1988.  For  Tribes,  this  principle  is  the  most 
fundamental  protection  we  have  against  those  states  which  have  insisted  that  Tribes  be  treated  the 
same  as  for-profit  commercial  enterprises,  rather  than  as  sovereign  governments  with 
responsibilities  to  their  members.  However,  the  Congress,  in  enacting  IGRA,  gave  the  states 
some  authority  with  respect  to  Class  m  gaming  activities  on  Indian  lands.    The  grant  of  state 
authority  is  a  diniinishment  of  Tribal  authority  which  Tribes  did  not  agree  to  and  do  not  believe  is 
necessary. 

The  diminishment  has  three  components    First.  IGRA  criminally  prohibits  Tribes  from  engaging 
in  class  EQ  gaming  unless  it  has  entered  into  a  compact  with  a  state  and  unless  that  compact  has 
been  approved  by  the  Secretary.  Second,  for  the  first  time  ever,"  IGRA  contains  a  broad 
authorization  for  states  to  participate  in  the  regulation  of  Tribal  civil  activities  on  Tribal  lands. 


1.   In  P.L.  260  and  other  statutes,  the  Congress  has  granted  certain  states  criminal  and 
civil  adjudicatory  jurisdiction  over  some  activities  on  Indian  reservations,  but  not  over 
tribes,  their  activities  or  their  lands. 
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Third.  IGRA  waives  the  Johnson  Act  (a  1953  federal  law  that  prohibits  certain  gambling  devices 
on  Indian  lands)  only  if  an  approved  Tribal/state  compact  is  in  place. 

The  Seminole  decision  provides  a  recalcitrant  state  with  a  means  to  defy  Congress,  Cabazon  and 
the  clear  intent  of  the  IGRA  law  by  refusing  to  negotiate  a  compact  and  evading  responsibility  for 
its  actions,  effectively  precluding  the  compact  process. 

The  Supreme  Court's  dealing  with  the  remedy  matter  is  instructive.  The  Court  acknowledged  the 
remedy  process  in  IGRA,  which  included  the  provision  for  Secretarial  compacting,  as 
comprehensive.  In  the  lower  Court  decision,  the  1 1th  Circuit,  while  ruling  the  1 1th  Amendment 
barred  Congress  from  waiving  the  states  sovereign  immunity  defense  also  stated  the  Tribes 
remedy  to  obtaining  Class  HI  gaming  was  for  the  Secretary  of  Interior  to  prescribe  procedures  for 
Class  ID.  This  is  the  only  Circuit  Court  decision  which  considers  a  remedy  to  Seminole.  It  is 
instructive  that  the  Supreme  Court  dismissed  the  State  of  Florida  cross  petition  regarding  the  1 1th 
Circuit's  language  on  this  remedy,  leaving  the  language  intact. 

Tribes  must  have  the  recourse  of  turning  to  the  Secretary  of  the  Interior  for  relief   Secretarial 
procedures  were  the  final  rung  in  the  remedy  ladder  of  IGRA  They  are  now  needed  as  the 
remedy  to  protect  the  rights  confirmed  by  the  Supreme  Court  in  Cabazon  and  incorporated  by  the 
Congress  into  IGRA 
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A  total  of  126  Tribes  in  24  states  have  negotiated  Tribal/state  compacts  resulting  in  benefits  to 
Tribes,  as  well  as  to  the  state  and  local  communities.  Other  Tribes  who  have  attempted  to  engage 
in  Class  III  gaming  in  states  where  Class  HI  gaming  is  permitted  by  non-Indian  organizations  have 
met  with  hostile  state  governments.  Indian  Nations  have  tried,  from  the  date  of  enactment  of 
IGRA,  to  work  within  the  letter  and  spirit  of  that  law.  We  cannot  say  the  same  for  some  states 
whose  officials  have  been  hostile  and  uncooperative  from  the  very  beginning. 

Congress  anticipated  that  some  states  would  go  to  considerable  effort  to  preclude  class  III  gaming 
on  Indian  lands,  even  where  such  gaming  is  otherwise  permitted  in  the  state.  We  understand  that 
some  states  want  to  protect  their  state  lotteries  from  competition;  others  want  to  protect 
influential  business  interests  such  as  horse  or  dog  tracks  or  tavern  owners;  some  states  are  hostile 
to  Indian  Tribes  in  general;  and  still  others  genuinely,  but  incorrectly,  dispute  the  extent  to  which 
gaming  is  legally  conducted  within  their  borders.  Whatever  the  situation,  the  complex  remedy  in 
IGRA  for  a  state's  failure  to  bargain  in  good  faith  indicates  the  clear  intent  of  the  Congress  to 
avoid  situations  where  a  state,  whether  through  competitive  self-interest,  intransigence  or  political 
opposition,  could  completely  block  a  Tribe's  right  to  engage  in  class  ID  gaming.  Unfortunately, 
many  states  have  been  able  to  do  just  that  despite  IGRA's  obligations.  Now  that  the  states  have  a 
complete  Eleventh  Amendment  defense  against  Tribal  lawsuits  alleging  lack  of  good  faith,  those 
Tribes  faced  with  recalcitrant  states  must  be  able  to  rely  on  their  congressionally  designated 
trustee  in  the  Executive  Branch,  the  Secretary  of  the  Interior,  to  prescribe  procedures  for  the 
conduct  of  Class  III  gaming  on  Tribal  lands. 
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It  is  important  to  remember,  Indian  Nations  did  not  ask  for  the  states  to  have  a  role  in  this 
process — h  was  the  states  themselves  who  insisted  on  the  compacting  process  that  was  adopted 
by  the  Congress  in  IGRA  The  states  wanted  a  place  at  the  table  in  decisions  as  to  Class  in 
gaming  on  Tribal  lands,  and  the  Congress  gave  them  that  place  through  the  compacting  process. 
Having  won  that  right,  it  is  not  for  a  state  to  say:  "Since  we  will  not  come  to  the  table  you,  Tribe, 
cannot  have  dinner."  The  states  can  stay  out  of  the  process  if  they  so  choose,  but  if  they  do,  they 
cannot  complain  that  Tribes  are  having  dinner  or  about  what  gets  served  for  dinner.  Indian  people 
have  been  deprived  for  too  long.  This  situation  exceeds  the  bounds  of  fairness  and  justice. 

SECRETARIAL  PROCEDURES 

We  believe  that  the  Congress,  the  Department  of  Justice  and  the  Department  of  the  Interior,  with 
the  Indian  Tribes  and  those  states  which  are  willing  to  participate,  can  and  should  agree  upon 
Secretarial  procedures  that  will  protect  the  Tribes'  rights  and  at  the  same  time  ensure  that 
legitimate  state  interests  are  not  ignored.  At  this  time,  we  do  not  know  what  specific  form  or 
format  those  procedures  will  take.    We  do  believe  the  state's  forfeiture  of  their  opportunity  to 
participate  in  the  compacting  process  by  raising  the  1 1th  Amendment  should  weigh  heavily  in  the 
Secretary's  decision  as  to  whether  such  procedures  should,  once  again,  include  state  participation. 
If  a  state  should  ask  out  of  the  process  once,  it  should  not  be  allowed  to  delay  a  Secretarial 
process  further. 


-    8 


341 


We  further  believe  the  Secretary  must  develop  interim  guidelines  for  compacts.  These  interim 
guidelines  should  be  accomplished  immediately  without  waiting  for  the  lengthier,  permanent 
procedures  process.  There  are  situations  in  this  Country  where  Indian  Nations  have  been  unfairly 
dealt  with  by  states  and  these  Tribes  are  quickly  running  out  of  alternatives.  Making  these  Indian 
Nations  wait,  again,  for  an  extended  Federal  procedure  development  process  to  conclude 
compounds  the  unfairness.  Such  compacts  could  always  be  directed  to  come  into  full  compliance 
with  Secretarial  procedures  once  the  procedures  are  finally  developed.  In  some  of  these  places  the 
unemployment  rate  currently  equals  or  exceeds  74%.  NIGA  strongly  encourages  the  Committee 
to  advocate  for  immediate  relief  for  these  Tribes. 

We  accept  the  fact  that  not  all  Tribes  can  do  all  forms  of  gaming.  In  any  formal  procedures 
process,  the  Secretary  must  give  deference  to  a  particular  state's  proven  public  policy  with 
respect  to  gaming.  That  would  be  in  accordance  with  Cabazon.  But  Tribes  need  an  open  process 
in  which  they  have  the  opportunity  to  bring  to  the  Secretary  all  arguments  in  support  of  requests 
for  particular  forms  of  gaming.  History  has  taught  the  Tribes  that  we  will  lose  some  arguments. 
But  we  will  also  win  some.  The  Congress  surely  intended  that  tribes  be  given  a  forum  to  present 
their  cases  and  a  means  of  exercising  their  established  rights. 

Just  as  Tribes  accept  the  Supreme  Court's  decision  in  Seminole  as  the  law  of  the  land,  so  must 
states  accept  that  same  Court's  decision  in  Cabazon  and  Congress'  decisions  in  IGRA  as  the  law 
of  the  land.  I  hope  that  they  will  do  so  by  negotiating  compacts,  waiving  their  Eleventh 
Amendment  defenses  to  allow  Tribes  to  have  their  day  in  court  in  the  way  specified  in  IGRA,  or 
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supporting  Tribes  to  work  with  the  Secretary  on  procedures  that  will  assure  the  states'  reasonable 
participation  or  outcome  in  the  result  of  a  compact,  as  specified  in  IGRA. 

Below  I  will  discuss  instances  of  some  states'  hostile  behavior  toward  Tribes  with  respect  to 
gaming  but  first  I  would  like  to  remind  the  Committee  of  the  positive  benefits  that  gaming  has 
brought  to  many  reservations.  Over  200  Tribes  are  engaged  in  gaming,  126  with  Class  HI 
compacts.  This  represents  only  22.5%  of  all  Indian  Nations.  The  majority  of  Indian  Nations  still 
live  in  poverty  and  have  little  means  of  economic  development. 

Some  Tribes,  of  course,  have  more  success  than  others.  Attached  to  my  testimony  is  a  report  to 
N1GA  from  Deloitte  &  Touche,  LLP,  a  nationwide  public  relations  firm,  on  the  economic  and 
social  impact  of  tribal  gaming.  You  will  see  that  tribes  represent  about  7  percent  of  the  nation's 
gaming  industry  —  far  less  than  the  press  coverage  would  have  you  believe  —  and  employ  over 
20,000  people  nationwide.  (The  figure  is  now  approximately  140,000.)  In  addition,  I  detailed  the 
positive  impacts  of  Tribal  gaming  in  my  testimony  before  this  Committee  last  year  during  the 
hearing  on  S.  487  and  hope  that  you  will  review  that  testimony  again. 

STATE  SITUATIONS 

At  this  point,  I  would  like  to  call  the  Committee's  attention  to  some  unique  situations  in  a  few 
states. 


10    - 


343 


New  Mexico:  The  Tribes  in  New  Mexico  negotiated  compacts  with  the  state  soon  after  IGRA 
was  enacted.    The  Governor  at  the  time,  Bruce  King,  then  refused  to  sign  the  compacts  and  later 
testified  before  this  very  Committee  that,  despite  his  delegation  of  persons  from  his  office  to 
negotiate  and  make  agreements  with  the  Tribes,  he  never  had  any  intention  of  signing  any 
compacts!    Soon  after  Governor  Gary  Johnson  was  elected  in  1994,  he  signed  the  compacts, 
relying  on  previous  advice  from  New  Mexico  Attorney  General  Tom  Udall  that,  as  Governor,  he 
had  such  authority.  The  compacts  were  then  forwarded  to  Secretary  of  the  Interior  Bruce  Babbitt 
who  approved  them  and  Secretary  Babbitt's  approvals  were  published  in  the  Federal  Register  as 
required  by  IGRA.    Subsequently,  two  New  Mexico  state  legislators  filed  suit  in  state  court 
challenging  the  Governor's  authority  to  enter  into  compacts  and  won.  The  state  court's  ruling 
that  the  Governor  does  not  have  authority  to  bind  the  state  leaves  the  New  Mexico  Tribes  with 
the  open  question  of  whether  the  compacts  entered  into  are  legal  as  a  matter  of  Federal  law.  That 
issue  is  now  being  decided  in  Federal  court. 

So  we  have  tribes  who  first  negotiated  compacts  under  the  direction  of  one  Governor  who 
admitted  to  this  Committee  that  the  negotiations  were  a  charade.  Then  the  Tribes  negotiated  and 
signed  compacts  with  a  Governor  who  represented  —  on  advice  of  the  state  Attorney  General  — 
that  he  had  to  power  to  execute  them.  Those  compacts  were  thereafter  approved  appropriately 
by  the  United  States.  At  every  step  the  Tribes  worked  with  the  state  and  complied  with  the  law. 

Now,  after  all  this,  it  is  the  Tribes,  not  the  State  of  New  Mexico,  who  are  being  challenged  by  the 
U.S.  Attorney  for  allegedly  violating  IGRA  by  conducting  gaming  under  Secretarially- approved 
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compacts.  The  Tribes  are  now  seeking  to  enjoin  the  U.S.  Attorney  from  obstructing  their  right  to 
conduct  gaming  under  the  compacts  which  they  fought  so  hard  to  win.  We  firmly  believe  that,  as 
a  matter  of  federal  law,  the  existing  compacts  are  valid  —  and  we  expect  the  federal  courts  to  rule 
that  they  are  —  but  why  is  it  that  the  Tribes,  and  not  the  state,  are  called  upon  to  defend  their 
actions?  In  fact,  the  United  States  is  not  precluded  by  the  Seminole  decision  from  bringing 
actions  against  states  in  Federal  court  on  behalf  of  Tribes.  (At  least  three  other  states  are  now 
raising  the  same  argument,  that  the  legislature,  not  the  Governor,  has  the  authority  to  sign 
compacts.) 

California:   Some  California  Tribes  have  class  III  compacts  for  certain  games  that  the  state  was 
willing  to  negotiate,  primarily,  off  track  betting.  Even  though  the  state  uses  machines  in  its  lottery 
games  and  allows  charities  throughout  the  state  to  conduct  Las  Vegas  nights,  Tribes  have  been 
unable  to  convince  the  state  that  machine  gaming  is  not  offensive  to  the  state's  public  policy. 
Several  Tribes  in  California  are  operating  class  HI  machine  gaming  without  compacts  pending 
resolution  of  the  machine  gaining  issue.  Interestingly,  when  the  state  courts  were  asked  by 
charitable  and  other  interests  to  decide  whether  machines  used  by  the  state  are  comparable  to 
video  poker  and  similar  games,  the  state  court  said:  "Yes."  The  Tribes  were  not  part  of  the 
original  litigation  but,  when  the  state  appealed  the  case,  the  Tribes  joined  the  lawsuit.  This  matter 
is  today  being  signed  before  the  California  Supreme  Court.  The  Governor  and  the  Attorney 
General  01  the  State  of  California  have  fiercely  resisted  all  overtures  by  California  Tribes  to 
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negotiate  machine  games.  On  the  other  hand,  the  U.S.  Attorneys  offices  have  helped  though 
negotiations  to  avoid  confrontation  with  the  Tribes  by  allowing  all  the  issues  in  dispute  to  be  fully 
litigated  or  resolved. 

Montana:  In  this  state,  slot  machines  are  legal  and  most  taverns  throughout  the  state  have 
several.    On  a  per  capita  basis,  Montana  is  one  of  the  major  video  gaming  states  in  the  nation, 
with  over  1 5,000  machines  in  operation.  Thus,  there  is  no  question  that  machine  gaming  does  not 
offend  the  state's  public  policy.  However,  the  state  has  refused  to  negotiate  compacts  for  any 
more  than  a  token  number  of  machines  or  for  competitive  price  limits.  As  a  result,  Montana 
Tribes  are  in  the  same  position  as  bars  even  though  the  funds  earned  by  Tribal  gaming  would  be 
used  to  support  governmental  programs  while  tavem  owners  pocket  the  majority  of  machine 
profits  for  their  own  use.  Montana  has  a  wonderful  tourism  industry  on  which  Tribes  could 
piggyback  expanded  gaming  at  destination  resorts  for  the  benefit  of  alL  However,  the  number  of 
machines  and  price  limits  presently  allowed  by  the  state  would  not  be  a  significant  draw  for 
tourists.  As  a  result,  non-Indian  gaming  is  a  booming  industry  in  the  state  while  Tribal  gaming  is 
stagnant. 

There  are  many  other  states  where  Tribes  have  similar  stories  to  tell:  in  Arizona,  several  Tribes 
have  compacts  but  the  Governor  is  now  refusing  to  compact  with  others;  in  Oklahoma,  charitable 
"Las  Vegas  nights"  abound  but  the  state  refuses  to  discuss  machine  gaming  with  Tribes;  in  Idaho, 
the  legislature  re-wrote  state  laws  to  prevent  any  Tribal  Class  HI  gaming;  in  Washington  state, 
which  has  a  very  healthy  state  lottery  that  uses  machines,  the  state  is  refusing  to  compart  with 
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tribes  for  any  machines;  in  South  Dakota,  where  gaming  in  Deadwood  is  alive  and  well,  the  state 
is  insisting  on  jurisdictional  concessions  and  limitations  not  permitted  under  Cabazon  from  the 
Tribes  as  a  precedent  to  negotiating  Class  m  compacts;  in  Louisiana,  the  new  governor  has  so  far 
refused  to  negotiate  a  compact  with  the  newly-restored  Jena  Band  of  Choctaw  even  though  all  of 
the  other  three  Tribes  in  that  state  have  class  HJ  compacts 

In  contrast,  there  are  states  where  Tribes  are  doing  well:  in  Connecticut  the  Mashantucket 
Pequot  Tribe  manages  the  largest  casino  in  the  world  and  the  Mohegan  Tribe  is  developing  a 
world  class  casino  just  a  few  miles  away;  in  Minnesota,  all  the  Tribes  have  compacts  and, 
depending  on  their  locations,  most  are  doing  very  well;  tribes  in  Michigan  and  Wisconsin  are  also 
generally  doing  well  economically  but  in  my  home  state  of  Wisconsin,  compacts  are  coming  up 
for  renewal  and  we  do  not  know  yet  what  the  stance  of  the  state  will  be  in  light  of  the  Seminole 
decision  ~  news  reports  even  allege  that  the  state  is  going  to  unreasonably  and  unfairly  seek  to  tie 
renewals  of  the  compacts  to  tribal  concessions  on  hard-won  fishing  rights. 

Attached  to  my  testimony  is  the  result  of  a  short  survey  conducted  by  N1GA  just  last  week  where 
we  asked  Tribes  if  their  compact  has  rollover  provisions  which  make  it  subject  to  future 
negotiations  with  the  state  or  if  the  Tribe  would  be  affected  by  Secretarial  procedures. 

Mr.  Chairman,  as  you  and  others  have  noted,  gaming  is  a  limited  window  of  opportunity  for 
Indian  Tribes.  You  and  Vice  Chairman  Inouye  have  witnessed,  both  in  the  many  hearings  you 
have  held  and  in  your  many  visits  to  Indian  country,  the  good  which  Tribal  gaming  revenue  can 

-    14    - 
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do.  You  have  seen  the  level  of  the  tribes'  unmet  needs  begin  to  fall  in  those  situations  where 
tribes  have  class  HI  compacts.  Every  time  a  Tribe  uses  gaming  revenues  to  build  a  school,  a 
clinic,  a  house,  or  a  community  center,  and  every  time  a  Tribe  uses  gaming  revenues  to  initiate 
programs  for  their  children  or  seniors,  or  their  unemployed  members,  these  are  burdens  lifted 
from  the  Federal  government's  unfunded  obligations  Just  as  that  Federal  burden  is  lifted,  so  our 
people  are  lifted  up.  With  one  voice,  Tribes  urge  you  to  do  everything  in  your  power  to  make 
sure  that  the  window  is  not  closed. 
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NATIONAL  INDIAN  GAMING  ASSOCIATION 

INDIAN  NATION 

GAMING  SURVEY  RESPONSE 


Indian  Nations  were  asked  two  questions 

1)  When  Does  your  compact  expire? 

2)  Will  you  be  effected  by  Secretarial  procedures? 

The  analysis  provided  information  from  the  following  states. 

AJabama 

Arizona 

Colorado 

Connecticut 

Kansas 

Massachusetts 

Michigan 

Minnesota 

North  Carolina 

North  Dakota 

South  Dakota 

Oklahoma 

Washington 

ALABAMA 

1  n/a 

2  Definitely.  Negotiations  with  the  state  have  failed  and  we  can  no  longer  proceed  through  the 
Courts  Secretarial  procedures  seem  to  be  our  only  option 
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ARIZONA 

1  Some  Compacts  expire  2002,  some  in  2003 

2.  a)  There  is  the  possibility  of  extension  with  consent  of  both  parties  Negotiation  would  take 
place  prior  to  expiration 

2  b)  "Secretarial  procedures,  if  available,  would  cenainly  assist  the  Nation's  to  maintain  its 
gaming  operations 

COLORADO 

1 )  Compact  does  not  expire. 

2)  The  Seminole  decision  could  possibly  have  an  effect  in  areas  other  than  gaming,  because  of  the 
Tribes  diverse  economic  base  and  its  ventures  that  impact  within  Colorado 

CONNECTICUT 

1 )  Compact  does  not  expire 

2)  Not  affected 

KANSAS 

1 )  No  expiration  date 

2)  All  Indian  Nations  will  be  affected  by  the  proposed  Secretarial  procedures  Historically,  the 
Indians  were  able  to  deal  directly  with  the  Federal  Government   h  was  a  widely  known  fact  that 
the  states  did  not  deal  fairly  with  the  Indian  peoples  That  fact  has  been  reinforced  by  the  states 
involvement  in  Indian  affairs  through  the  IGRA  It  is  time  for  the  Federal  government  to  step  up 
to  the  plate  and  develop  a  process  that  allows  Tribes  to  by-pass  states,  is  they  "opt"  out  of  the 
process  And  it  is  time  for  the  Federal  Government  to  abide  by  its  word  Your  trust  responsibility 
has  not  diminished  treaties  made  by  this  Country  have  the  weight  of  law,  as  well  as  upholding 
the  word  and  honor  of  this  Nation 

MASSACHUSETTS 

1 )  Compact  expires  2013 

2)  Negotiation  at  least  one  year  prior  to  expiration  of  each  five  \ear  period,  either  party  may  serve 
written  notice  on  the  other  of  right  to  negotiate 

MINNESOTA 

1 )  No  expiration 

2)  Expression  of  strong  support  for  any  Tribe  in  attempting  to  bring  resources  into  their 
community  through  gaming  Would  like  the  Secretarial  procedures  to  provide  maximum  leverage 

NORTH  DAKOTA 

1 )  Compacts  expire  2002 

2)  Approval  of  the  existing  compacts  by  the  Governor  is  under  challenge  by  the  state  legislature 
The  recognized  use  of  Secretarial  procedures  would  provide  relief  from  bad  faith  negotiation  by 
either  the  state  Governor  or  legislature 


O  A    coo      rvo 
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OKLAHOMA 

1 )  No  compacts 

2)  Due  to  the  lack  of  cooperation  from  the  state  of  Oklahoma,  negotiations  for  Class  ID  gaming 
compacts  have  been  nonexistent  The  state  has  been  unwilling  to  negotiate  any  gaming  compact 
since  the  inception  of  IGRA  IGRA  provided  a  remedy  for  Tribes  when  the  state  refused  to 
negotiate  The  Secretary  would  start  the  compact  process  Almost  any  procedure  that  takes  the 
state  out  of  the  negotiation  process  would  help  the  situation  in  Oklahoma 

WASHINGTON 

The  Washington  Tribes  are  presently  in  litigation  with  the  state  because  the  state  will  not 
negotiate  for  gaming  devices.  The  state  sued  the  Tribes  by  mutual  c<  "sent  The  Secretarial 
procedures  are  important  if  the  suit  is  dismissed  because  of  Seminole  or  if  the  Tribes  prevail  and 
the  state  will  not  negotiate  The  Tribes  will  have  10  request  the  Secretary  for  regulations  regarding 
Class  III  gaming  devices 
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NATIONAL  INDIAN  GAMING  ASSOCIATION 

SUPPLEMENTAL  TESTIMONY 

SENATE  COMMITTEE  ON  INDIAN  AFFAIRS 

MAY  9,  1996 

OVERSIGHT  HEARING  ON  SEMINOLE  TRIBE  OF  FLORIDA  V.  STATE  OF  FLORIDA 

SUBMITTED  FOR  THE  HEARING  RECORD 


The  National  Indian  Gaming  Association  is  submitting  this  supplemental  testimony  to  be  included 
with  the  testimony  already  submitted  to  the  Senate  Committee  on  Indian  Affairs  (attached)  for  the 
hearing  record  of  the  May  9,  1996  oversight  hearing  regarding  Seminole  Tribe  of  Florida  v.  Slate 
of  Florida. 

NIGA  wishes  to  discuss  in  this  supplemental  testimony  three  areas  in  which  questions  were  raised 
at  the  hearing. 


REGULATION  OF  GAMING  BY  INDIAN  NATIONS 

The  matter  of  regulation  of  Indian  Tribal  governmental  gaming  was  raised,  though  this  was  not 
the  subject  of  the  Seminole  case. 
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There  is  apparently  some  misunderstanding  of  the  position  of  the  Tribes  regarding  regulation  of 
Indian  gaming  Neither  NIGA  nor  the  Tribes  have  ever  said  We  do  not  want  regulation  We  refer 
to  the  August  20.  1995  letter  to  the  Committee  regarding  the  Tribes  position  on  S  487  in  which 
we  state. 


It  is  important  to  point  out  that  the  Task  Force  remains  supportive  of  the 
establishment  of  Minimum  Internal  Control  Standards.  The  effect  of  the  standards 
will  insure,  preserve  and  protect  the  integrity  of  the  games.  We  believe  all  share 
this  underlying  concept  and  hope  it  provides  the  impetus  for  cooperative  action. 


Since  this  decision  was  made  there  has  been  no  change  in  the  Tribes  position  in  regard  to 
minimum  regulatory  standards.  NIGA  stands  ready  to  discuss  with  the  Chairman,  the 
Committee  and  Committee  staff  how  we  can  collectively  proceed  toward  establishing  a  process 
to  move  toward  Federal  minimum  control  standards. 

In  fact,  the  recent  efforts  of  Indian  Country  and  NIGA  have  substantially  dealt  with  the 
improvement  of  the  gaming  regulatory  structure  in  Indian  Country.  In  the  past  few  years  Tribes 
have  spent  millions  of  dollars  enacting  gaming  regulatory  laws  and  policies  Tribes  have  funded 
Gaming  Commissions  and  staffed  them  with  dedicated  and  well  trained  Commissioners  Tribes 
have  hired  comprehensively  trained  staff  who  are  knowledgeable  of  regulatory  obligations.  Tribes 
have  used  gaming  revenue  to  enhance  security  and  surveillance.  Tribes  have  used  gaming  revenue 
to  Rind  and  support  Indian  and  non-Indian  law  enforcement. 
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Also  important.  Tribes  have  not  been  lulled  into  believing  we  currently  have  a  perfect  regulatory 
situation.  Every  single  Tribes  knows  it  can  and  must  improve  Tribes  know  there  is  always  a 
threat  of  criminal  attempts  against  gaming 

On  a  larger  scale,  Indian  Nations  have  taken  steps  to  guard  and  protect  the  integrity  of  the  game 
Tribes  support  new  Federal  laws  and  regulation  which  will  enhance  Federal  oversight  of  gaming 
and  enable  Tribal  regulatory  systems  to  become  stronger. 

A  number  of  recent  events  have  occurred  which  directly  and  positively  involve  Indian  Tribal 
governmental  gaming  regulatory  functions.  It  speaks  well  of  Indian  Nations  that  the  following 
occurred 

Indian  Nations  recently  completed  and  published  a  set  of  Model  Tribal  Minimum  Internal  Control 
Standards  (MICS).  This  two  year  effort  was  coordinated  by  the  NIGA  -  NCAI  Task  Force  and 
involved  the  participation  almost  all  gaming  Tribes  Minimum  Internal  Control  Standards 
researched  and  incorporated  from  numerous  states,  included  New  Jersey,  Nevada,  Wisconsin,  and 
Minnesota  Certified  Public  Accountants,  Auditors,  Fiscal  Officers,  and  financial  capital  experts 
comprised  the  MICS  Workgroup  Each  revision  and  addition  was  addressed  by  Tribal  leaders  in 
the  Task  Force  Copies  have  been  made  available  to  the  Senate  Committee  on  Indian  Affairs. 
NIGA  will  provide  additional  copies  to  the  Committee  for  each  Committee  member. 
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On  May  9,  1996,  the  Senate  Select  Committee  on  Indian  Affairs  held  an  oversight  hearing  on 
Seminole  Tribe  of  Florida  v.  State  of  Florida.  At  the  hearing  there  was  much  discussion  of  Indian 
gaming  regulation.  Committee  Chairman,  Senator  McCain  spoke  about  the  need  for  improved 
regulatory  structures  in  Indian  Country.  Indian  Nations  reiterated  their  longstanding  support  of 
improved  regulation.  Another  Senator  spoke  of  his  concern  about  organized  crime  Continued 
references  to  organized  crime  only  serve  to  remind  the  public  about  organized  crimes  connection 
to  the  development  of  for-profit  gaming  and  disparages  all  gaming  in  a  guilt-by-association  sort  of 
way.  NIGA  is  concerned  that  continued  unsupported  references  to  organized  crime  are  unfair  and 
potentially  harmful  to  Indian  Tribal  governmental  gaming.  The  Committee  heard  testimony  by  the 
Department  of  Justice  witness  that  he  had  checked  with  the  Departments  organized  crime  section 
and  that  there  was  no  known  infiltration  of  organized  crime  into  Indian  gaming  This  is  the  eighth 
time  in  the  last  three  years  the  Department  of  Justice  or  Federal  Bureau  of  Investigation  have 
made  similar  comments.  He  also  testified  the  few  attempts  at  infiltration  were  reported  by  the 
Tribes,  themselves.  The  system  is  working 

On  May  14,  1996,  the  Senate  Governmental  Affairs  voted  S.  704,  the  National  Gambling  Impact 
and  Study  Commission  bill,  out  of  Committee.  It  will  now  come  to  a  vote  before  the  full  Senate. 
A  similar  bill  has  already  passed  the  House.  President  Clinton  has  indicated  he  will  sign  a  gaming 
study  bill  Both  the  House  and  Senate  bills  were  amended  with  recommendations  from  NIGA. 
NIGA  neither  supports  or  opposes  either  gaming  study  bill.  Indian  Country  is  not  afraid  to  be 
studied.  However,  Indian  Country  has  already  been  heavily  scrutinized  and  another  study  does  not 
seem  a  reasonable  Federal  expense.  Upon  the  testimony  and  recommendation  of  NIGA,  both  bills 
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were  amended  toward  the  NIGA  position  that  all  gaming  be  treated  fairly  and  equally  in  the  study 
and  that  the  study  be  objective.  Indian  gaming  positives  and  Tribal  gaming  regulatory  structures 
will  not  be  overlooked  by  a  gambling  study  Commission  due  to  NIGA  recommendations  which 
were  included  in  both  bills. 

Three  years  ago  NIGA  foresaw  the  need  for  continued  and  ongoing  reputable  training  for  Indian 
gaming  regulators  and  created  the  NIGA  Seminar  Institute  specifically  to  address  Tribal  gaming 
needs,  including  regulatory  needs.  The  Seminar  institute  offers  diverse  courses  on  a  wide  variety 
of  subjects,  including  training  for  Tribal  gaming  Commissioners,  development  of  gaming  law, 
training  of  Tribal  Councilmen,  and  training  in  specific  aspects  of  gaming  law,  including  the  Bank 
Secrecy  Act.  The  NIGA  Seminar  Institute  Director  is  A.  Gay  Kingman,  who  has  a  has  spent  her 
career  as  an  Educator  and  Educational  Administrator  and  as  an  advocate  for  Tribal  sovereignty. 
The  Institute  has  worked  with  the  F.B.I.,  the  Department  of  Treasury  and  Department  of  Justice 
to  educate  and  train  individuals  involved  with  Tribal  gaming  in  improving  the  integrity  of  the 
game  and  regulation  of  gaming. 

For  example,  on  May  16-17,  1996,  150  Tribal  gaming  regulators  from  throughout  the  U.S. 
representing  Tribal  Councils,  Tribal  Gaming  Commissions  and  Tribal  gaming  facilities  gathered  in 
Rapid  City,  SD  to  receive  intensive  training  on  how  to  better  regulate  their  gaming  operations. 
Since  March,  1994,  NIGA  has  conducted  1 1  seminars  and  innumerable  workshops  aimed  at 
increasing  the  effectiveness  and  professionalism  of  Tribal  gaming  regulators.  The  National  Indian 
Gaming  Commission  has  participated  in  the  training  Key  Federal  investigators  have  given 
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presentations  on  such  subjects  as  fingerprinting,  background  investigations  and  surveillance.  The 
NIGA  Seminars  are  an  opportunity  for  educating  on  new  rules,  such  as  the  Bank  Secrecy  Act. 

On  June  14-15,  1996,  NIGA  will  conduct  its  second  Bank  Secrecy  Act  Compliance  Conference. 
NIGA  was  approached  by  the  Department  of  the  Treasury  to  help  get  the  word  out  to  Tribes  in 
no  small  part  because  of  the  effectiveness  of  Tribes  in  working  together  through  NIGA.  (The 
Bank  Secrecy  Act  is  the  requirement  that  Casinos,  as  a  defined  financial  institution,  report  all 
currency  transactions  over  $10,000.  The  intent  of  BSA  is  to  stop  money  laundering.  Effective 
August  1,  1996,  all  Tribes  will  be  required  to  comply  with  the  Bank  Secrecy  Act )  This 
conference  will  be  attended  by  representatives  from  the  Internal  Revenue  Service,  the  Department 
of  Treasury  (which  is  helping  to  put  it  on),  Tribal  leaders  and  gaming  representatives  with 
experience  in  compliance  at  the  Tribal  level  and  money  laundering  and  other  criminal  experts.  All 
Tribal  and  management  individuals  associated  with  Tribal  gaming  operations  arc  strongly 
encouraged  to  attend  Contact  NIGA  at  (202)  546-77!  1  for  further  information 

Strong  Tribal  regulatory  structures  require  continual  effort  to  keep  them  working  Tribes  are 
aware  that  here  can  be  no  resting  because  one  mistake  will  reflect  poorly  on  the  entire  industry. 
Indian  Tribal  governmental  gaming  is  the  only  gaming  offered  for  the  benefit  of  future 
generations.  Indian  Country  is  prepared  to  show  how  well  we  protect  and  build  our  future. 
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If  the  Committee  is  interested,  NIGA  can  request  that  Tribes  submit  their  gaming  regulatory 
codes  for  the  hearing  record  NIGA  welcomes  and  strongly  encourages  Committee  members  to 
visit  a  Tribes  and  see  the  existing  controls  in  place. 

IN  REGARD  TO  COMMENTS  BY  STATE  REPRESENTATIVES 

NIGA  restates  its  concern  that  States  will  use  the  Seminole  decision  to  continue  to  fail  to 
negotiate  compacts  in  good  faith  States  will  act  and  are  acting  in  violation  of  the  IGRA  law  and 
Tribes  are  left  with  no  immediate  remedy.  More  specifically,  Cabazon,  and  now  Seminole, 
acknowledge  the  sovereign  right  of  Indian  Nations  to  conduct  gaming.  The  state  position  that 
Seminole  means  Tribes  must  accept  state  civil  gaming  jurisdiction  and  forego  sovereign  rights 
acknowledged  in  the  laws  of  Indian  Nations,  Cabazon,  IGRA,  and  Seminole,  is  simply 
unsupportable  Indeed,  the  states  position  is  loud  and  clear,  that  it  will  only  support  legislation 
that  openly  undercuts  Cabazon,  particularly  in  the  area  of  scope  of  gaming  issues. 

NIGA  has  encouraged  Tribes  to  respond  to  specific  statements  by  Attorney  General  Doyle  and 
Assistant  Attorney  General  Gede  which  present  an  inaccurate  picture  of  Indian  Tribal 
governmental  gaming  in  those  states 

SECRETARIAL  PROCEDURES 

NIGA  is  encouraged  the  Secretary  of  Interior  recognizes  the  need  to  proceed.  However,  NIGA  is 
concerned  the  procedures  will  take  too  long  to  develop.  Specific  Tribes  were  told  to  wait  until 
Seminole  Now,  they  are  being  told  again  to  wait  until  the  development  of  a  rule  to  determine  if 
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the  Secretary  has  authority  to  do  Secretarial  procedures  sometime  in  the  future.  There  are  alot  of 
tense  situations  in  Indian  Country.  These  situations  are  not  getting  better 

In  regard  to  the  Secretary's  authority  to  promulgate  procedures,  the  Secretary  has  broad  authority 
in  Indian  Affairs.  This  authority  is  attributable  to  the  trust  responsibility.  In  fact,  the  Secretary  has 
already  acted  in  to  cases  to  develop  procedures  and  compacts.  If  the  state  does  not  participate  in 
compact  negotiations,  the  most  reasonable  action  for  the  Secretary,  based  in  part  on  the  IGRA 
severability  clause,  is  to  complete  compact  negotiations. 

We  bring  the  Committees  attention  to  the  statement  of  Attorney  General  Doyle, 


The  choice  for  Wisconsin,  as  for  many  other  states,  was  a  pragmatic  one:  whether 
to  exercise  its  1 1th  amendment  right,  effectively  removing  the  state  from  an 
important  role  in  regulating  qi  to  negotiate  a  compact  that  ensures  a  state  role 


It  is  clear  the  states  saw  the  raising  of  the  1 1th  Amendment  as  a  barrier  to  future  state 
participation  in  compact  negotiation.  This  is  also  a  clear  acknowledgement  of  the  Secretary's 
authority  to  continue  to  complete  compact  negotiations.  Indian  Nations  have  been  patient  and 
have  complied  with  the  law  It  is  long  past  time  for  justice  and  equity  for  Americas  First 
Americans. 
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Written  Statement  of  W.  Ron  Allen,  President 

National  Congress  of  American  Indians 

To  the  Senate  Committee  on  Indian  Affairs 

Regarding 

The  Impact  of  the  U.S.  Supreme  Court's  Recent  Decision  in 

Seminole  Tribe  of  Florida  v.  State  of  Florida 

9  May  1996 


1.  Introduction 

Good  morning  Chairman  McCain,  Vice-Chairman  Inouye,  and 
distinguished  members  of  the  Committee.  I  am  Ren  Allen,  Chairman  of  the 
Jamestown  S'Klallam  Tribe  and  President  of  the  National  Congress  of  American 
Indians  (the  "National  Congress"  or  the  "NCAI").  Begun  in  1944,  the  National 
Congress  is  the  oldest,  largest,  and  most  representative  Indian  organization  in  the 
United  States.  With  more  than  200  member  tribes,  the  National  Congress  is 
dedicated  to  the  continued  viability  of  tribal  governments  and  the  health  and 
welfare  of  Indian  people  across  the  nation.  The  position  of  the  National  Congress 
with  regard  to  Indian  tribal  gaming  has  always  been  that  it  is  a  manifestation  of 
tribal  sovereignty  —  the  core  attribute  of  Indian  tribal  governments  across  the 
United  States.  Any  frustration  of  the  tribal  right  to  conduct  gaming  activities  on 
its  own  lands  is  therefore  tantamount  to  a  frustration  of  tribal  sovereignty:  the  two 
are  inextricably  bound. 

On  behalf  of  the  National  Congress,  I  appreciate  the  opportunity  to  submit 
this  statement  with  regard  to  our  views  of  the  impact  of  the  U.S.  Supreme  Court's 
recent  decision  in  Seminole  Tribe  of  Florida  v.  Slate  of  Florida.  First,  I  would 
like  to  acknowledge  the  statement  submitted  by  the  National  Indian  Gaming 
Association  (NIGA)  and  associate  myself  with  the  remarks  of  Chairman  Rick  Hill 
contained  therein.  As  you  know,  Mr.  Chairman,  the  National  Congress  and  NIGA 
have  worked  together  and  formed  the  Task  Force  on  Gaming  which  has  labored 
over  the  past  four  years  on  Indian  gaming  and  garni ng-related  issues. 
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Though  the  decision  can  be  read  narrowly  and  limited  to  the  Supreme  Court's  view  of  the 
Eleventh  Amendment  and  states'  rights,  Seminole  has  the  potential  of  having  significant  impacts 
on  the  operation  of  existing  Indian  gaming  activities,  as  well  as  new  Indian  gaming  operations  that 
tribes  may  contemplate. 

II.  Tribal  Sovereignty  and  Indian  Gaming 

As  this  Committee  is  well  aware,  the  legal  authority  for  Indian  tribes  to  conduct  gaming 
operations  on  tribal  lands  arises  from  the  tribes'  status  as  sovereign  governments  as  well  as  the 
well-settled  principle  of  federal  Indian  law  that  unless  Congress  makes  express  authorization,  state 
laws  do  not  apply  to  reservation  activities.  These  principles  were  reaffirmed  in  Cabazon  v. 
California,  480  U.S.  202  (1987),  which  involved  tribal  gaming  operations  and  the  state's  attempt 
to  prohibit  those  games.  At  issue  in  Cabazon  was  PL.  83-280  in  which  Congress  granted  a 
limited  authority  to  state  governments  over  reservation  activities.  In  Cabazon,  the  Court  held  that 
the  State  of  California's  gaming  ordinances  were  unenforceable  on  Indian  lands.  Further,  the 
Court  held  that  the  state  regulations  at  issue  had  been  largely  preempted  by  federal  laws  dealing 
with  self-government  and  self-determination. 

Though  the  Court  in  Seminole  ruled  that,  absent  their  consent,  states  could  not  be  sued  by 
tribes  pursuant  to  the  IGRA,  the  Court  reaffirmed  the  Cabazon  decision  and  its  underlying 
principle.  The  underlying  principle,  of  course,  is  that  Indian  tribes  as  sovereign  nations  have  the 
right  to  conduct  gaming  that  is  otherwise  permitted  by  the  state  without  state  interference. 

III.  Profile  of  Indian  Gaming 

In  the  years  after  the  Cabazon  case  was  decided,  Indian  gaming  witnessed  significant 
growth.  Total  revenues  from  Indian  gaming  climbed  from  $121  million  in  1987  to  $2.6  billion  in 
1995.  Of  total  revenue,  class  III  gaming  revenues  represented  the  majority  of  dollars  earned  with 
$100  million  in  1987,  and  $2.16  billion  in  1995.    Of  the  557  federally-recognized  Indian  tribes  in 
the  United  States,  only  1 1 5  have  class  III  gaming  compacts  with  23  states.  The  vast  majority  of 
Indian  tribes  do  not  engage  in  gaming  of  any  sort  because  of  their  geographical  isolation  or 
proximity  to  other,  more  established  gaming  operations  or  because  of  cultural,  social,  or  moral 
opposition  within  the  tribe. 

Despite  the  attention  Indian  gaming  has  received,  market  share  for  Indian  tribes  is 
minuscule  compared  to  both  non-Indian  casino  earnings,  and  state  lottery  earnings.  For  instance, 
in  1995,  Indian  gaming  revenues  represented  just  7.5%  of  the  total  wagered  in  the  United  States. 
During  the  same  time  period,  revenues  to  non-Indian  casinos  increased  from  $7.16  billion  in  1987, 
to  more  than  $12.5  billion  in  1995.  In  addition,  State  lottery  revenues  increased  from  $8  42 
billion  in  1987  to  more  than  $12  8  billion  in  1995 
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IV.  The  Indian  Gaming  Regulatory  Act  (IGRA) 

In  the  wake  of  Cabazon,  and  under  immense  pressure  from  the  states,  in  enacting  the 
IGRA  in  1988  the  Congress  made  allowance  for  state  participation  in  the  negotiation  and 
culmination  of  class  III  compacts  with  Indian  tribes    The  IGRA  retains  the  Cabazon  principle,  but 
in  a  major  concession  to  the  states  does  provide  for  state  authority  with  respect  to  class  III 
gaming  activities.  In  IGRA,  Congress  provided  states  the  right  to  participate  in  the  regulation  of 
Indian  gaming  on  Indian  lands  pursuant  to  gaming  compacts    In  granting  this  right,  Congress 
recognized  the  significant  state  interests  in  unlawful  conduct  of  gaming  within  a  state. 

To  the  extent  IGRA  diminished  tribal  sovereign  authority  over  gaming,  it  reflected  a 
compromise.  The  act  transferred  to  the  states  authority  previously  reserved  to  the  federal  and 
tribal  governments.  ' 

The  mechanism  created  by  the  Congress  contained  in  IGRA  to  give  effect  to  the  state  role 
in  regulating  gaming  is  the  class  HI  compact.  This  agreement,  entered  into  by  a  tribe  and  a  state, 
contains  the  details  that  govern  the  conduct  of  Indian  gaming  activities.  The  IGRA  provides  for  a 
detailed  procedure  whereby  tribes  and  states  negotiate  to  hammer  out  these  details  and,  until 
Seminole,  included  an  enforceable  provision  that  allowed  tribal  good  faith  lawsuits  in  an  effort  to 
encourage  a  state  to  negotiate  for  a  gaming  compact. 

Since  the  enactment  of  the  IGRA  there  have  been  more  than  one-hundred  class  III 
compacts  negotiated  and  validly  entered  between  states  and  Indian  tribes    These  compacts  have 
served  the  tribal,  state,  and  local  communities  well  over  the  years  bringing  in  much-needed 
revenue,  employment,  and  the  positive  collateral  effects  gaming  brings.  Not  all  tribes  that  have 
attempted  to  secure  class  III  compacts  have  succeeded,  however,  and  some  tribes  have  met  with 
hostility  from  the  very  inception  of  their  efforts  to  negotiate.  Anticipating  that  some  states  would 
remain  obstinate  throughout  the  negotiation  process,  and  keeping  in  mind  that  the  main  purpose 
of  the  IGRA  is  to  assist  Indian  nations  in  their  efforts  to  develop  economically,  the  Congress 
provided  for  good-faith  lawsuits  to  effectuate  the  purposes  of  the  act. 

V.  State  Refusal  to  Enter  Class  HI  Compacts 

Most  tribal-state  gaming  disputes  arise  in  cases  surrounding  the  tribal-state  class  III 
compact  negotiation  process  mandated  by  the  IGRA.  Prior  to  the  Seminole  decision,  if  no  tribal- 


In  the  wake  of  the  Supreme  Court's  decision  in  Seminole  Tribe  of  Florida  v.  Stale  of  Florida,  if  state 
involvement  in  tribal  gaming  via  Governors'  concurrence  on  land  into  trust  issues,  and  state  participation  in  class  III 
compacts  can  be  interpreted  as  a  diminishment  of  tribal  sovereignty  over  tribal  lands,  then  Seminole  is  a  significant 
victory  for  tribes  in  removing  a  forced  state  role  in  class  III. 
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state  compact  is  achieved  through  such  negotiations,  the  tribe  and  the  state  submit  to  a  Secretary- 
appointed  mediator  their  "last  best  offers". 

In  Seminole  the  Supreme  Court  decided  that  the  Eleventh  Amendment  prohibits  good- 
faith  lawsuits  brought  by  the  tribes,  and  that  the  Congress  lacks  authority  under  the  Indian 
Commerce  Clause  to  subject  states  to  such  lawsuits. 

In  essence,  Seminole  affords  an  intransigent  state  the  opportunity  to  simply  refuse  to 
negotiate  with  an  Indian  tribe,  in  the  process  precluding  the  completion  of  a  compact  and 
frustrating  the  intent  of  Congress  in  enacting  the  IGRA.  A  state  can  now  simply  refuse  to 
negotiate  with  a  tribe,  in  effect  dictating  to  a  tribe  the  activities  it  can  conduct  on  its  own  lands, 
whether  to  protect  the  non-Indian  gaming  industry  or  because  of  a  sincerely  held  belief  regarding 
the  legitimacy  of  gaming  itself.  2 

The  equation,  Mr.  Chairman,  seems  to  be  that  if  class  HI  gaming  can  only  be  conducted 
pursuant  to  a  validly  entered  compact,  and  if  states  are  under  no  duty  to  negotiate  (in  good  faith 
or  otherwise)  with  Indian  tribes  in  order  to  enter  such  compacts,  then  the  Seminole  decision 
seems  to  create  problems  for  Indian  tribes  seeking  to  conduct  class  III  gaming  on  their  own  lands 
if  confronted  by  states  that  refuse  to  negotiate. 3 

We  believe,  Mr.  Chairman,  that  there  is  a  remedy  available  to  Indian  tribes  in  such 
situations,  and  that  remedy  lies  in  recourse  to  the  Secretary  of  Interior  to  promulgate  procedures 
governing  the  conduct  of  class  III  gaming  activities  on  Indian  lands. 

VI.  Post-Seminole  Remedies  Available  to  Indian  Tribes 

On  March  27,  the  Supreme  Court  issued  its  long-awaited  decision  in  Seminole  Tribe  of 
Florida  v.  State  of  Florida  et  al.,  *  holding  that  a  tribe  cannot  sue  either  the  state  or  its  governor 


Ironically,  in  the  wake  of  the  Cabazon  decision,  the  states  clamored  for  a  major  role  in  regulating  Indian 
gaming.  The  Congress  complied  and  provided  such  a  role  in  determining  the  parameters  of  class  III  gaming  by  way  of 
negotiations  for  class  III  compacts.  In  the  years  after  IGRA's  enactment,  the  states  now  want  no  role  in  class  III  compact 
negotiations.  What  the  states  are  now  arguing  is  that  they  should  have  a  unilateral,  unquestioned  veto  over  whether  class 
III  gaming  should  be  conducted  at  all  on  tribal  lands.  Not  only  is  the  state  position  patently  unreasonable,  but  flies  in  the 
face  of  both  the  Cabazon  decision  and  Congressional  intent  in  enacting  the  IGRA. 

See  for  example,  the  NCAI  -  NIGA  Task  Force  on  Gaming  joint  resolution  of  3 1  March  1 996  which  stated 
that  "...Congress  did  not  intend,  and  federal  courts  cannot  interpret  IGRA  in  a  manner  that  allows  states  to  deprive 
Tribes  of  their  rightful  and  sovereign  rights  to  conduct  and  regulate  gaming  by  merely  refusing  to  negotiate  in  good  faith 
or  refusing  to  consent  to  federal  court  jurisdiction."  Resolution  OTF  #  1 . 

4  No.  94-12.  Decided  March  27,  1996. 
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to  enforce  the  state's  duty  under  IGRA  to  negotiate  in  good  faith  to  conclude  a  compact 
governing  tribal  gaming  on  tribal  lands.  The  issue  of  remedies  available  under  the  act  in  the 
absence  of  a  good  faith  lawsuit  were  not  considered  by  the  court.  In  fact  the  Court  stated  that  it 
expresses  no  opinion  on  the  relevant  portion  of  the  decision  below  that  provides  a  "substitute 
remedy"  for  a  tribe  brining  suit.  s  The  Eleventh  Circuit  had  ruled  that  Indian  tribes  without 
recourse  to  judicial  enforcement  under  IGRA,  could  nevertheless  seek  "procedures"  directly  from 
the  Secretary  of  Interior  without  any  judicial  proceedings.  6 

Even  in  the  wake  of  the  Seminole  decision  there  will  be  those  states  that  choose  to  sit 
down  and  negotiate  class  III  compacts  in  good  faith.  We  are  concerned,  however,  about  those 
instances  when  state-tribal  negotiations  reach  an  impasse,  or  when  states  simply  refuse  to 
negotiate  for  the  completion  of  class  III  compacts.  Specifically,  we  are  concerned  with  what,  if 
any,  recourse  is  available  to  Indian  tribes  in  such  situations.  First  let  me  say  that  we  agree,  Mr. 
Chairman,  with  your  suggestion  that  good  neighbors  should  attempt  to  resolve  differences  in 
good  faith  wherever  possible.  Such  resolutions,  unfortunately,  will  not  be  forthcoming  to  the 
degree  they  are  needed. 

We  believe  that  there  is  a  remedy  in  the  wake  of  Seminole:  through  the  exercise  of  unique, 
and  inherent  powers  with  regard  to  Indian  tribes  as  well  as  the  specific  authority  granted  under  the 
IGRA,  Indian  tribes  have  recourse  to  as-yet  undefined  "secretarial  procedures"  issued  by  the 
Secretary  of  the  Interior.  In  developing  the  form,  format,  and  process  for  crafting  these 
procedures,  the  Congress  as  well  as  other  federal  agencies  such  as  the  Department  of  Justice  can 
and  should  play  major  roles.  Further,  we  believe  that  the  Secretary  of  the  Interior  not  only  has  the 
authority  but  the  duty  to  prescribe  procedures  when  states  refuse  good  faith  negotiations.  The 
Secretary's  duty  is  rooted  in  the  federal  trust  responsibility,  and  as  the  primary  agent  for  the 
administration  of  the  federal  trust  the  Secretary  must  engage  in  a  formal  process  to  ensure  that  the 
interests,  rights,  and  assets  of  Indian  tribes  are  protected. 

In  developing  these  procedures,  the  parties  should  keep  in  mind  the  principles  enunciated 
in  the  Cabazon  decision,  as  well  as  the  various  interests  that  need  protection.   Sovereign  Indian 
tribes  have  the  right  to  determine  those  activities  that  will  take  place  on  tribal  lands.  The  states,  in 
turn,  also  have  interests  that  need  to  be  recognized  and  respected.  In  working  on  these 
procedures,  the  goal  we  should  strive  to  achieve  is  for  a  process  that  begins  immediately  to 
explore  a  practical  way  in  which  Indian  tribes  and  states  may  seek  a  constructive  resolution  to  the 
uncertainty  created  by  the  Seminole  decision 


See  opinion,  fn  1 8,  p  3 1 . 
6  See  11  F.3d  1016  (CAM  1994). 
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Any  process  that  is  set  upon  must  provide  a  full  and  fair  opportunity  for  Indian  tribes  to 
plead  their  case.  The  framework  set  out  in  the  IGRA  envisioned  that,  if  state-tribal  negotiations 
resulted  in  an  impasse,  a  neutral  mediator  and  ultimately  the  Secretary  of  the  Interior  would  get 
involved  in  an  attempt  to  break  the  logjam  and  reach  agreement  on  a  class  III  compact.  Any 
secretarial  procedures  process  should  similarly  allow  for  careful  consideration  of  tribal  rights  and 
tribal  interests.  In  cases  where  an  impasse  results  or  the  states  simply  refrain  from  negotiations 
they  too  should  have  a  role  in  the  development  of  the  procedures    In  the  wake  of  Seminole,  there 
are  several  ways  a  state  can  involve  itself  in  the  compacting  process:  it  can  negotiate  and  enter 
compacts;  it  can  waive  its  Eleventh  Amendment  rights  and  subject  itself  to  suit;  and  it  can  work 
with  the  tribes  and  the  Secretary  of  the  Interior  to  ensure  their  participation  in  the  process 

VII.  Conclusion 

Mr.  Chairman,  in  this  statement  I  have  tried  to  provide  a  broad  context  for  the  future 
discussions  we  will  undoubtedly  engage  in.  The  Seminole  decision  will  have  significant  impacts 
on  the  conduct  of  Indian  gaming  in  the  short  run.  Together  with  the  Secretary  of  the  Interior,  the 
Department  of  Justice,  and  the  Congress,  Indian  tribes  hope  to  craft  a  framework  that  will  protect 
the  sovereign  rights  of  Indian  tribes  and  recognize  the  legitimate  interests  of  the  states. 

It  is  our  belief  that  the  Secretary  has  not  only  the  authority  but  the  obligation  and  legal 
duty  to  prescribe  procedures  governing  the  conduct  of  class  III  gaming  on  tribal  lands.  We  look 
forward  to  working  with  the  Committee  and  other  parties  to  this  end. 
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Statement  of  the 
Spokane  Tribe  of  Indians 


to  the 


Committee  on  Indian  Affairs,  United  States  Senate 
on  the  Impact  of  Seminole  Tribe  v.  Florida 


Repeatedly  and  consistently  since  1991,  the  Spokane  Tribe  has  encouraged 
members  of  Congress  to  enact  corrective  legislation  to  cure  potential  defects  in 
IGRA,  which  have  allowed  states  hostile  to  tribal  gaming  to  hide  behind  10th  and 
11th  Amendment  challenges  rather  than  deal  fairly  with  Tribes.  The  Spokane  Tribe 
has  forewarned  this  Congress  of  the  impending  resolution  of  the  constitutional 
issues  addressed  by  the  Supreme  Court  in  Seminole  Tribe  v.  Florida.  The  Tribe  has 
provided  much  information  and  testimony  in  years  past  on  this  exact  issue,  and 
requests  and  recommends  that  it  provide  direct  testimony  as  the  impact  of  Seminole 
Tribe  unfolds.  The  Tribe  offers  its  unique  experience  and  constructive  analysis  to 
assist  you  in  your  serious  deliberations. 

The  Spokane  Tribe  is  uniquely  situated    as  the  only  non-compacted  Class  III 
tribal  gaming  operation  that  is  operating  under  the  protection  of  a  federal  court 
order.  At  the  heart  of  the  equity  argument  that  resulted  in  the  Ninth   Circuit's 
Emergency  Order  was  the  Spokane  Tribe's  contention,  that  regardless  of  the  courts' 
resolution  of  10th  &  11th  Amendment  challenges,  Congress  did  not  intend,  and 
federal  courts  cannot  interpret  IGRA  in  a  manner   that  allows  states  to  preclude 
tribes  of  their  sovereign  gaming  rights  by  simply  refusing  to  negotiate  in  good  faith, 
or  by  refusing  to  consent  to  the  jurisdiction  of  the  federal  courts.  The  premise  of  the 
Tribe's  request  to  the  Ninth  Circuit  for  emergency  injunctive   relief  is  that  some 
remedy  must  be  available  to  Tribes.  The  decision  in  Seminole  Tribe  only  reinforces 
that  premise.  In  Seminole     Tribe,  the  Supreme  Court  ruled  that  the  remedy  of  a 
federal  court  appointed  mediator  to  resolve  disputes  between  tribes  and  states,  is  not 
available  to  tribes  absent  a  state's  consent. 
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The   issue   remains    as  to  what   issue    is  otherwise    available    to   tribes.   The 
appropriate  interim    remedy  is  tor  tribes  confronted   by  states  hostile   to  IGRA   to 
operate  those  games  that  do  not  contravene  the  state's  public  policy  consistent  with 
the  Supreme  Court's  decision  in  Cubazun  Band  v.  California. 

Attached  is  a  legal  brief  we  submit  for  your  consideration.  The  brief  sets  forth 
the  possible  remedies  available  to  tribes,  post  Seminole,  and  the  strong  legal  basis 
that  IGRA  must  be  struck  down,  in  its  entirety,  if  no  remedy  is  otherwise  available 
to  tribes  confronted  by  states  hostile  to  IGRA.  The  brief  is  a  compilation  of  briefs  and 
arguments  the  Spokane  Tribe  has  advanced  which  ultimately  resulted  in  the  Ninth 
Circuit  injunction.  We  hope  you  give  it  serious  consideration.  The  Spokane  Tribe  is 
available  to  you  for  any  supplemental  information  you  may  desire. 

The  Spokane  Tribe  has  made  every  effort  for  IGRA  to  work,  but  Washington 
State  defiantly  refuses  to  consent  to  the  procedures  set  down  by  this  Congress  in 
1988.  The  Ninth  Circuit's  Emergency  Order  allows  the  Tribe  to  continue  its  gaming 
operation  while  the  legal  issues  are  being  resol  ved  in  the  courts.  Undoubtedly,  these 
issues  will  take  time  to  slowly  wind  their  way  through  our  system  of  jurisprudence. 
This  Congress  could  expedite  the  process  by  curing  the  problem  through  legislation. 
However,  if  congressional  action  in  any  way  rewards  the  states  for  reneging  on  the 
deal  they  made  in  1988,  or  further  erodes  the  games  a  tribe  may  operate  or  otherwise 
further  erodes  tribal  sovereignty,  the  Congress  and  the  traditional  trust  relationship 
between  the  tribes  and  the  United  States  are     better  served  by  leaving  the  statutory 
structure  alone,  while  the  tribes  seek  legal  and  administrative  remedies.  During  that 
process,  however,  it  would  be  wrong  to  expect  tribes  to  refrain  from  exercising  their 
sovereign  and  statutory  right  to  class  III  gaining.  States  "outraged"  by  noncompacted 
gaming  may  bring  closure  to  the  issue  by  consenting  to  IGRA,  with  its  fair-minded 
remedy  of  court  mediated  dispute  resolution. 

In  the  twenty-three  months  since  the  entry  of  the  Ninth  Circuit's  Order,      the 
Tribe  has  employed  over  500  directly,  and  at  least  that  many  indirectly,  opened  the 
Wellpinit  branch  campus  of  the  Salish-Kottenai  College,     established  a  marina  and 
RV    park,    greatly   increased    funding    of   health    and   human     service    programs, 
established    an   educational    endowment    fund    for    tribal    scholarships,    renovated 
administrative   facilities.   The    list  is  forever    expanding.  The   Tribe   continues   to 
upgrade  its  gaming  operations  and  expand  its  regulatory  infrastructure.  All  this  has 
been   accomplished    without    outside   management    or   financing.    But    the    Ninth 
Circuit  Order  is  only  a  temporary  remedy;  the  Spokane  Tribe,  and  all  tribes  deserve 
the  certainty  needed  to  make  long-term  capital  investments  to  accomplish  the  goals 
of  the  1988  Congress,  to  establish  economic  development,  tribal  self-sufficiency,  and 
strong  tribal  government. 


Statement  of  the  Spokane  Tribe 
United  States  Senate 
Committee  on  Indian  Affairs 
Impact  of  Seminole  Tribe  v.  Fhridu 
May  9, 1996  page  2 
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On  the  specific  issue  of  the  form  a  legislative  remedy  to  resolve  open 
questions  in  the  wake  of  Seminole  Tribe,  the  Spokane  Tribe  refers  you  to  its 
statement  submitted  on  proposed  changes  to  S.487,  submitted  in  July,  1995.  A  copy  is 
attached  for  your  convenience. 

Respectfully  submitted, 

SPOKANE  TRIBE  OF  INDIANS 


John  Kieffer 
Vice-Chairman 
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Spokane    Tribe    of    Indians 

P.O.  Box  100  -  Wellpmit  WA  89040  -  Ph.  (509)  25&-4581/B38-3465 

CENTURY    OF   SURVIVAL 
1881  -  3981 


Statement  of 
Vice-Chairman  John  Kief fer 

before  the 

Committee  on  Indian  Affairs,  United  States  Senate 

on  S.  487  - 

The  Indian  Gaming  Regulatory  Act  Amendments  of  1995 


Since  1991,  the  Spokane  Tribe  has  encouraged  members  of  Congress  to  enact 
corrective  legislation  to  cure  potential  defects  in  IGRA,  which  have  allowed  states 
hostile  to  tribal  gaming  to  hide  behind  10th  and  11th  Amendment  challenges  rather 
than  deal  fairly  with  Tribes.  The  Spokane  Tribe  applauds  the  efforts  of  the 
bipartisan  leadership  of  this  Committee  in  its  sincere  and  evident  effort  to  remedy 
this  problem.  The  Spokane  Tribe  formally  supports  and  endorses  H.R.  1578,  which 
has  much  in  common  with  S.  487.  The  two  bills  share  common  goals  and  objectives. 
In  particular,  H.R.  1578's  mediation  process  should  be  seriously  considered  as  the 
proper  approach  that  Senator  McCain  asked  to  be  developed  at  the  July  25  Hearing. 
Rather  than  repeat  past  testimony,  the  Spokane  Tribe  submits  this  statement  to 
discuss  a  few  key  points  that  are  critical  to  your  current  deliberations,  and  should  be 
seriously  considered  as.  the  mark-up  session  on  S.  487  proceeds. 

The  Spokane  Tribe  is  uniquely  situated  as  the  only  non-compacted  Class  in 
tribal  gaming  operation  that  is  operating  under  the  protection  of  a  federal  court 
order.  At  the  heart  of  the  equity  argument  that  resulted  in  the  Ninth  Circuit's 
Emergency  Order  was  the  Spokane  Tribe's  contention,  that  regardless  of  the  courts' 
resolution  of  10th  &  11th  Amendment  challenges,  Congress  did  not  intend,  and 
federal  courts  cannot  interpret  IGRA  in  a  manner  that  allows  states  to  preclude 
tribes  of  their  sovereign  gaming  rights  by  simply  refusing  to  negotiate  in  good  faith, 
or  by  refusing  to  consent  to  the  jurisdiction  of  the  federal  courts.  The  Spokane  Tribe 
has  made  every  effort  for  IGRA  to  work,  but  Washington  State  defiantly  refuses  to 
consent  to  the  procedures  set  down  by  this  Congress  in  1988.  The  Ninth  Circuit's 
Emergency  Order  allows  the  Tribe  to  continue  its  gaming  operation  while  the  legal 
issues  are  being  resolved  in  the  courts. 

In  the  fifteen  months  since  the  entry  of  the  Ninth  Circuit's  Order,  the  Tribe 
has  employed  over  500  directly,  opened  the  Wellpinit  branch  campus  of  the  Salish- 
Kottenai  College,  established  a  marina  and  RV  park,  greatly  increased  funding  of 
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health  and  human  service  programs,  established  an  educational  endowment  fund 
for  tribal  scholarships,  renovated  administrative  facilities.  The  Tribe  continues  to 
upgrade  its  gaming  operations  and  expand  its  regulatory  infrastructure.  All  this  has 
been  accomplished  without  outside  management  or  financing.  But  the  Ninth 
Circuit  Order  is  only  a  temporary  remedy;  the  Spokane  Tribe,  and  all  tribes  deserve 
the  certainty  needed  to  make  long-term  capital  investments  to  accomplish  the  goals 
of  the  1988  Congress,  to  establish  economic  development,  tribal  self-sufficiency,  and 
strong  tribal  government. 

Currently,  in  the  string  of  legislative  issues  surrounding  IGRA,  the 
discussion  has  focused  on  three  issues  that  remain  largely  unresolved:  (1)  How  to 
appropriately  amend  IGRA  so  that  states  may  no  longer  thwart  the  compacting 
process  by  hiding  behind  10th  &  11th  Amendment  or  other  technical  challenges  to 
IGRA;  (2)  How  to  preserve  the  "scope  of  games"  standard  set  forth  in  Cabazon:  and 
(3)  How  to  implement  federal  safeguards  to  assure  that  effective  regulation  is 
properly  in  place. 


(1)        How  to  appropriately  amend  IGRA  so  that  states  may  no  longer 
thwart  the  process  by  hiding  behind  10th  &  11th  Amendment  or  other 
technical  challenges  to  IGRA 

The  hostility  of  states  towards  the  IGRA  process  should  not  be  rewarded. 
Given  the  lengths  to  which  states  have  broken  the  deal  that  was  made  in  1988,  and 
the  breadth  of  their  constitutional  challenges  to  Congress'  authority  to  require  states 
to  deal  fairly  with  tribes,  there  is  great  cause  and  ample  evidence  that  any  corrections 
to  IGRA  should  exclude  the  states  altogether.  Acknowledging  that  such  an 
amendment  is  not  probable  with  the  current  Congress,  The  Spokane  Tribe  strongly 
recommends  that  this  Committee  review  and  adopt  the  mediation  provisions  set 
forth  in  HR  1578.  Additionally,  S.  487  should  include  a  savings/severability  clause 
that  makes  clear  that  Tribes  may  proceed  with  the  Secretary  if  the  provisions  for 
state  participation  are  thwarted  by  state  legal  challenges. 

HR  1578:  States  May  "Opt  In"  To  Mediation  Process 

The  major  provision  of  the  HR  1578  is  to  bring  an  end  to  the  states' 
constitutional  challenges  to  IGRA.  HR  1578  retains  the  opportunity  for  a  state  to  be 
involved,  and  have  standing  to  mediate  any  disputed  issues,  if  and  only  if,  the  state 
chooses  to  be  involved.  If  the  state  balks  at  its  involvement,  the  Secretary  is 
empowered  to  step  into  the  place  of  the  state  and  bring  compact  negotiations  to  a  fair 
and  final  conclusion.  If  there  is  a  dispute  between  the  parties  over  the  scope  of 
games,  the  issue  may  be  submitted  to  a  declaratory  judgment  action  in  federal  court. 
Other  issues  are  submitted  to  mediation.  The  mediator  can  choose  a  submitted 
compact,  or  may  draft  and  construct  its  own  recommended  compact. 
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Under  HR  1578,  the  mediator  is  specifically  required  to  insure  that  the 
recommended  compact  includes  adequate  standards  regarding  the  integrity  and 
fairness  of  the  games,  and  to  ensure  that  the  recommended  compact  is  consistent 
with  any  declaratory  judgment  regarding  the  scope  of  the  tribe's  gaming  activities. 

The  state's  consent  under  HR  1578  is  a  prerequisite  for  the  imposition  of  any 
regulatory  responsibilities  on  the  state.  The  state's  participation  is  wholly  and  solely 
voluntary. 

Comparison  of  HR  1578's  Mediation  Approach  with  Other  Alternatives 

When  compared  to  the  current  language  of  S.  487  as  well  as  the  two 
alternatives  suggested  by  Senator  McCain  at  the  July  25  Hearing,  HR.  1578  does  the 
best  job  of  meeting  the  states'  concern  of  meaningful  involvement,  and  does  the 
best  job  of  avoiding  or  minimizing  the  effect  of  a  new  round  of  legal  challenges  by 
the  states. 

Under  S.  487  as  drafted,  the  States  are  correct  when  they  say  that  tribes  may 
proceed  to  the  Secretary  even  if  the  state  is  otherwise  willing  to  agree  to  mediation 
or  arbitration.  In  contrast,  under  H.R.  1578,  the  states  may  assert  their  interests  in  a 
meaningful  way.  Both  the  states  and  the  tribes  are  subject  to  the  fair  decision  of  an 
objective  third  party  mediator.  In  no  event  will  the  mediator  or  Secretary  impose 
regulatory  responsibilities  upon  unconsenting  states. 

The  mediation  approach  taken  in  HR  1578  stands  a  greater  likelihood  of 
withstanding  constitutional  challenges  than  the  binding  arbitration  provisions  of 
Senator  McCain's  proposed  "alternative  #1."  It  is  grudgingly  that  the  Tribe  give  any 
credence  to  the  states'  10th  Amendment  challenge,  which  the  Tribe  believes  will 
ultimately  and  appropriately  be  rejected  by  the  courts.  However,  it  is  important  to 
understand  the  breadth  of  the  states'  legal  argument  before  crafting  legislation  to 
stand  up  to  the  legal  challenge.  The  states  argue  to  the  federal  courts  that  any 
provisions  that  allow  states  to  choose  between  two  undesired  options,  or  gives  a 
third  party  authority  that  is  binding  upon  a  state,  violates  the  10th  Amendment. 
The  states  refer  to  the  choice  between  two  undesired  alternatives  as  "a  Hobson's 
Choice."  The  State's  argue  that  "a  Hobson's  choice"  is  really  no  choice.  The  decision 
whether  to  enter  into  binding  arbitration  as  proposed  in  "Alternative  #1"  is 
certainly  prey  to  such  an  attack.  Further,  the  authority  of  the  arbitrator  to  impose  a 
regulatory  responsibility  upon  an  unconsenting  state,  stands  even  above  the  current 
IGRA  as  directly  compelling  state  participation,  in  arguable  violation  of  the  10th 
Amendment.  In  contrast,  HR  1578  allows  the  Secretary  to  proceed  unless  the  state 
does  opt  in,  and  even  then,  the  mediator  cannot  compel  a  state  to  assume  any 
regulatory  responsibilities.  Those  responsibilities  that  states  refuse  to  accept  would 
be  delegated  to  the  Secretary,  the  NIGC,  or  to  the  tribal  regulatory  agency. 

It  is  important   for  the  Committee   to  draft  language  that  avoids   or 
moots  the  impact  of  the  states'  legal  challenges  to  IGRA.  The  current  IGRA  is  likely 
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to  ultimately  prevail  against  the  10th  &  11th  Amendment  challenges,  or 
alternatively  all  of  IGRA  will  be  struck  down,  and  Cabazon  will  be  the  law  of  the 
land.  Despite  the  better  merit  of  the  tribes'  legal  position,  states  have  been  successful 
in  using  their  legal  challenges  to  thwart  IGRA's  good-faith  negotiation  provisions 
and  greatly  delay  the  resolution  of  the  legal  issues.  A  war  of  attrition  is  going  on; 
states  wear  down  tribes  into  accepting  deals  that  are  far  less  than  what  tribes  are 
entitled  to  under  IGRA.  This  Committee  must  accept  that  many  of  the  tribal-state 
compacts  in  the  Federal  Register,  including  most  involving  Washington  State,  are 
products  of  coercion  and  duress,  not  products  of  good  faith  bargaining.  Hence,  any 
new  amendment  should  be  crafted  to  prevent  states  from  resorting  to  these  bad- 
faith  tactics.  Even  the  optional  mediation  approach  of  HR  1578,  however,  is  prone 
the  "Hobson's  choice"  argument.  However,  a  savings/severance  clause  may  be 
specifically  drafted  to  empower  the  tribes  and  Secretary  to  proceed  with  the  compact 
process  in  the  event  a  state  challenges  the  constitutionality  of  provisions  allowing 
for  state  participation.  The  Tribe  recommends  specifically  that  S  487  amend  25  USC  § 
2721  to  read: 

In  the  event  that  any  section  or  provision  of  this  chapter  or  amendment  made  by 
this  chapter,  is  held,  invalid,  it  is  the  intent  of  Congress  that  the  remaining 
sections  or  provisions  of  this  chapter,  and  amendments  made  by  this  chapter,  shall 
continue  in  full  force  and  effect.  Specifically,  if  a  section  or  provision  regarding 
state  participation  is  invalid,  it  is  the  intent  of  Congress  that  tribes  and  the 
Secretary  may  conclude  compacts,  to  the  exclusion  of  the  state. 

This  language  should  go  far  to  provide  the  tribes  with  an  effective  remedy  regardless 
of  the  outcome  of  the  states'  constitutional  challenges.  By  itself,  this  should  go  far  in 
causing  states  to  return  to  the  bargaining  table. 

HR  1578's  provisions  allow  the  Secretary  to  proceed  if  the  state  does  not  opt 
in.  This  may  be  enough  to  secure  a  remedy  for  the  Tribes.  States  must  accept,  and 
Congress  must  recognize,  the  logical  extension  of  their  arguments  to  the  federal 
courts  may  create  a  legal  situation  wherein  Congress  simply  cannot  develop  a 
structure  that  allows  for  state  participation.  In  such  an  event,  the  current  approach 
of  S  487  may  be  the  only  alternative  that  stands  up  to  constitutional  challenges. 
Short  of  removing  the  state  from  the  process,  HR  1578's  mediation  provisions  are 
the  best  proposals  on  the  table.  The  States'  myopia  on  these  court  challenges  may 
come  back  to  haunt  them;  if  states  are  correct,  the  impact  on  federal  Indian 
legislation  may  be  far-reaching,  including  such  landmark  legislation  as  Public  Law 
280. 

The  Spokane  Tribe  strongly  and  urgently  opposes  any  consideration  of 
deferring  to  state  courts  to  resolve  the  issues  of  "permitted"  gaming,  including 
Alternative  #  2,  submitted  by  Senator  McCain  at  the  July  25  hearing.  Alternative  #2 
would  allow  state  courts  to  impose  their  own  interpretations  of  federal  law.  The 
"scope  of  gaming"  issue  is  discussed  at  greater  length  below.  The  issue  bears  on 
Alternative  #  2,  however.   IGRA  does  not  limit  tribes  to  games  that  are  "permitted" 
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as  a  matter  of  state  law,  but  as  a  matter  of  federal  law  -  The  two  are  fundamentally 
different.  Cabazon  and  its  progeny  have  routinely  and  consistently  held  that  state 
criminal  provisions  that  are  used  to  enforce  a  civil/regulatory  scheme  do  not  take 
games  out  of  Cabazon's  scope  of  permissible  gaming.  Under  Alternative  #2,  tribes 
will  be  at  the  mercy  of  state  legislatures  who  write  their  laws  to  impose  hypocritical 
and  unjustifiable  restrictions  on  gaming,  without  regard  to  the  "public  policy" 
justification  currently  required  by  the  Cabazon  standards.  Under  Alternative  #2, 
States  will  carefully  craft  their  laws  in  ways  that  preserve  the  gaming  market  for 
State  Lotteries  and  well-financed  special  interest  groups,  and  simultaneously 
deprive  tribes  of  economically  viable  games.  Such  an  environment  is 
unconscionable.  Issues  of  federal  gaming  law  should  remain  in  the  federal  courts. 

On  the  merits,  states  should  be  removed  from  the  process,  altogether 

The  Spokane  Tribe  is  in  receipt  of  an  April  28  letter  to  this  Committee  from 
the  Conference  of  Western  Attorneys  General  (CWAG),  opposing  S.  487  for  a  myriad 
of  reasons.  CWAG's  statement  that  "the  process  of  compacting  has  been  significantly 
changed  to  the  substantial  disadvantage  of  states,"  is  astonishing.  The  CWAG  states 
have  deliberately  defied  Congress  and  defied  the  remedial  provisions  of  IGRA.  The 
CWAG  states  have  lead  the  charge  in  challenging  the  constitutionality  of  Congress' 
authority  to  require  states  to  deal  fairly  with  Indian  tribes.  If  states  played  by  the 
rules  of  IGRA,  they  would  have  every  opportunity  to  address  "legitimate  objections 
by  the  states  as  to  the  scope  of  gaming  allowed,  or  to  other  issues  connected  with 
regulation,  volume  or  similar  concerns."  But  rather  than  take  advantage  of  IGRA  s 
forum  to  address  such  objections,  most  of  the  CWAG  states  have  hidden  behind  the 
10th  &  11th  Amendments.  These  unfair  tactics  of  the  states  have  resulted  in  S.  487s 
changes  to  the  compacting  process.  The  states  should  accept  this  necessary 
consequence  of  their  own  bad  acts.  It  is  proper  for  Congress  to  provide  a  remedy  for 
those  tribes  confronted  by  states  hostile  to  IGRA. 

CWAG's  grave  concern  for  "substantial  illegal,  uncompacted  Indian  gaming 
going  on  in  America"  is  disingenuous.  In  every  situation  that  the  Spokane  Tribe 
knows  of,  tribes  who  have  chosen  to  proceed  with  class  III  games  without  a  compact 
have  made  that  choice  only  after  IGRA  negotiations  have  broken  down  and  the 
states  have  defied  the  remedial  provisions  of  IGRA.  The  allegation  that  these 
noncompacted  games  are  illegal  is  made  by  the  same  states  that  currently  are 
arguing  to  the  Supreme  Court  that  IGRA  is  unconstitutional!  The  Spokane  Tribe  is 
concerned  with  the  extrajurisdictional  acts  of  states,  and  is  concerned  with  constant 
threats  of  federal  law  enforcement  which  would  punish  tribes  for  the  states'  bad  acts. 
The  entire  problem  stems  from  the  states'  defiance  of  IGRA.  Every  known  case  of 
uncompacted  Class  HI  gaming  would  be  moot  if  only  the  states  would  either 
negotiate  in  good  faith,  or  consent  to  the  remedial  provisions  of  IGRA.  Similarly,  S. 
487's  provisions  allowing  tribes  to  work  with  the  Secretary  when  the  state  refuses  to 
play  by  the  rules  will  also  moot  the  issue  of  uncompacted  Class  III  gaming. 
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The  record  establishes  that  states  will  resort  to  extraordinary  tactics  to  do 
whatever  is  necessary  to  thwart  Indian  gaming.  The  Tenth  Amendment  challenge 
did  not  pop  up  until  the  District  Court  in  Seminole  II  rejected  the  Eleventh 
Amendment  challenge.  We  can  only  speculate  as  to  what  new  legal  challenges  lie 
ahead.  Washington  State,  after  being  rejected  by  the  Ninth  Circuit  on  the  11th 
Amendment  challenge  to  the  Spokane  Tribe's  litigation,  and  being  rejected  by  Judge 
Nielson's  decision  to  strike  the  compacting  provisions  from  IGRA  as  violating  the 
10th  Amendment,  but  otherwise  allowing  the  Confederated  Colville  Tribes  to 
proceed  without  a  compact,  put  great  and  relentless  pressure  on  the  United  States 
Attorney  to  take  action.  The  legal  proceedings  initiated  by  the  US  Attorney  against 
the  Spokane  Tribe  rejected  Washington  State's  unjust  attempt  to  use  the  US 
Attorney  as  the  instrumentality  of  its  bad  faith,  resulting  in  the  Ninth  Circuit 
issuing  an  Emergency  Order  enjoining  the  United  States  from  interfering  with  the 
Tribe's  gaming  activities  until  the  esoteric  legal  challenges  are  resolved.  Even,  after 
these  three  defeats,  Washington  State  resorted  to  direct  interference  with  Spokane 
Gaming  by  seizing  a  delivery  of  gaming  equipment  that  was  in  perfect  compliance 
with  the  Ninth  Circuit  Order.  IGRA  provides  for  only  one  avenue  for  a  state  to  have 
jurisdiction  over  tribal  gaming,  and  that  is  to  negotiate  a  compact  in  good  faith.  The 
Spokane  Tribe  will  keep  going  back  to  the  courts  and  beat  down  the  unjust  and 
extrajurisdictional  attacks  against  its  gaming  operation.  But  the  record  is  clear  that 
the  best  way  to  resolve  these  tribal/state  disputes  is  to  remove  the  states  from  the 
process.  The  record  is  clear  that  Tribes  have  made  every  attempt  to  make  IGRA 
work  and  states  have  made  every  attempt  to  defy  Congress  and  undermine  tribal 
sovereignty. 


(2) 


How  to  preserve  the  "scope  of  games"  standard  set  forth  in  Cabazon. 


IGRA  should  and  does  embrace  the  "public  policy"  test  set  forth  in  the 
landmark  Supreme  Court  decision  of  Cabazon  Band  of  Mission  Indians  v. 
California.  S.  487  properly  reaffirms  and  retains  the  Cabazon  criteria.  The  Spokane 
Tribe  submits  that  it  should  provide  the  clarification  that  states  asserted  they  needed 
at  the  front  end  of  the  failed  negotiations  between  NIGA/NCAI  and  NGA/NAAG. 
HR  1578  sets  forth  the  scope  of  gaming  parameters  that  the  negotiation  teams  had 
agreed  to  until  the  NGA  pulled  the  plug  at  the  Tulsa  meeting  in  the  fall  of  1993  and 
conceded  that  the  Governors'  true  agenda  was  to  overturn  Cabazon.  The  language 
in  HR  1578  accurately  characterizes  Cabazon's  public  policy  tests  and  provides  courts 
with  the  guidelines  that  states  asserted  were  so  desperately  needed  when  testifying 
to  this  Committee  in  1992  and  1993.  S.  487  would  be  well-served  to  amend  its 
language,  accordingly. 

CWAG's  characterization  of  the  "spirit  of  IGRA"  to  limit  the  scope  of  tribal 
gaming  is  a  deliberate  and  poorly  disguised  effort  to  rewrite  history.  The  states 
should  not  be  allowed  to  infringe  upon  the  exercise  of  tribal  sovereignty  by 
precluding  a  tribe  from  offering  any  gaming  activity  that  is  otherwise  consistent 
with  the  state's  public  policy.  If  a  state  is  unable  to  justify  to  the  federal  courts  a  well- 
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grounded  public  policy  as  the  basis  for  precluding  a  tribe  from  offering  a  particular 
gaming  activity,  then  the  state  should  lose.  The  states'  explosive  expansion  of  non- 
Indian  gaming,  in  the  forms  of  creative  lotteries,  riverboats,  and  land-based  casinos 
throughout  the  country  has  proper  and  necessary  consequences  in  the  context  of 
IGRA.  The  Cabazon  "public  policy"  test  does  not  allow  states  to  camouflage  policies 
of  hypocrisy,  market  protection,  and  economic  racism. 

In  addition  to  the  CWAG  letter,  the  Spokane  Tribe  has  reviewed  Raymond 
Scheppach's  testimony  on  behalf  of  the  National  Governor's  Association.  CWAG's 
and  NGA's  characterization  of  Rumsey  v.  Wilson  as  conclusive  that  the  states' 
narrow  reading  of  scope  of  games  is  now  "settled  law"  is  disingenuous.  All  but  one 
of  the  numerous  court  cases  under  IGRA  have  embraced  the  Cabazon  public  policy 
test  for  Class  II  and  Class  HI  gaming.  At  the  head  of  that  list  is  the  Second  Circuit 
decision  in  Mashentucket  Pequot  v.  Connecticut.  In  1990,  Connecticut  asked  the 
Supreme  Court  to  review  the  specific  issue  of  whether  Cabazon'  s  pubic  policy  test 
applies  to  Class  in  gaming.  The  Court  asked  the  United  States  for  its  position.  In  a 
well  reasoned  brief,  the  Solicitor  General  defended  the  application  of  the  Cabazon 
criteria.  This  significant  document  has  been  lost  in  much  of  the  recent  political 
discussion  and  should  be  reviewed  before  the  Committee's  mark-up  of  S  487.  A  copy 
of  the  Solicitor  General's  amicus  brief  is  enclosed.  After  receiving  the  Solicitor 
General's  views,  the  Supreme  Court  rejected  Connecticut's  request  for  certiorari. 

Rumsey  is  the  only  case  to  apply  a  different  test  for  Class  HI  games.  Several 
California  Tribes  immediately  filed  a  Motion  for  Rehearing  en  banc,  and  in 
December  1994,  the  Ninth  Circuit  issued  a  rare  order  asking  California  to  respond  to 
the  Tribes'  motion.  That  motion  is  still  before  the  court.  Further,  even  under  the 
narrower  definition  of  "permitted"  gaming  in  Rumsey,  there  is  compelling 
argument  that  California's  liberal  gaming  laws  entitle  the  Tribes  to  conduct  a  great 
variety  of  viable  machine  games.  Just  this  week,  on  July  26,  a  California  Appeals 
Court  issued  an  amended  decision  affirming  that  the  California  Lottery  can  play  the 
functional  equivalent  of  a  slot  machine,  in  Western  Telecon  v.  California  State 
Lottery.  If  the  Ninth  Circuit  were  to  deny  the  Tribes'  pending  motion,  the  decision 
will  be  appealed  to  the  Supreme  Court,  and  the  Tribes  will  ask  the  Solicitor  General 
to  advocate  the  exact  same  position  it  advocated  in  Mashentucket  Pequot  in  1990.  It 
is  quite  premature  for  the  states  to  conclude  that  Rumsey  is  "settled  law." 

The  results  of  the  court  cases  in  Cheyenne  River  and  Coeur  d'Alene 
referenced  in  the  CWAG  letter  demonstrate  that  IGRA  does  provide  states  with  an 
adequate  forum  to  address  "legitimate  objections."  All  CWAG  states  are  well- 
advised  to  work  within  that  forum,  but  many  still  refuse  to  do  so.  Cheyenne  River 
is  a  narrow  decision  as  to  whether  the  tribes  with  Indian  lands  in  South  Dakota 
were  entitled  to  a  compact  for  video  keno.  Coeur  d'Alene  should  also  be  viewed 
narrowly.  The  District  Court  reasoned  that  the  plaintiff  tribes  were  not  entitled  to 
casino-themed  games  because  the  state  had  changed  its  laws  to  expressly  prohibit 
such  games.  Still  unresolved  is  the  scope  of  Idaho's  Lottery  laws  in  the  context  of 
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IGRA.  Further,  the  appropriateness  of  Idaho's  change  in  state  law  deliberately  to 
deprive  tribes  of  their  gaming  rights  is  being  litigated  in  Shoshone-Bannock  Tribes 
v.  Idaho.  Members  of  CWAG  point  to  the  Ninth  Circuit's  recent  affirmation  of  the 
Coeur  d'Alene  decision  as  endorsing  the  narrower  definition  of  permitted  gaming 
in  Rumsey.  Although  the  one  paragraph  decision  did  cite  Rumsey.  it  also  gave  great 
deference  to  the  "well-reasoned"  District  Court  decision,  which  applies  Cabazon's 
public  policy  test  to  Class  III  games.  The  "settled  law"  on  scope  of  games  is  found  in 
court  decisions  involving  Connecticut,  Wisconsin,  Michigan,  Minnesota,  Arizona 
and  Texas,  etc.,  or  found  in  compacts  involving  Louisiana,  New  Mexico,  Oregon, 
Iowa  and  Mississippi,  etc.  The  states'  emphasis  on  Rumsey  is  terribly  misplaced. 

The  change  in  state  law  at  issue  in  the  Coeur  d'Alene  and  Shoshone-Bannock 
litigation  is  illustrative  of  why  S.  487's  provisions  for  changes  in  state  law  are 
needed.  In  response  to  formal  requests  for  compacts  by  several  Idaho  tribes,  the  state 
called  an  emergency  special  session  to  change  state  law  for  the  deliberate  and  sole 
purpose  of  depriving  tribes  of  the  economic  opportunities  of  a  properly  negotiated 
tribal-state  compact.  Idaho  had  previously  developed  its  public  policy  embraced  in 
gaming  laws,  which  were  enacted  in  a  color-blind  environment.  The  State  was  not 
exercising  an  objective  review  of  its  public  policy  -  Idaho  was  out  to  stop  the  Tribes. 
The  provisions  in  S.  487  protects  tribes  from  unconscionable  changes  in  state  law, 
protects  the  millions  of  dollars  invested  and  the  of  thousands  of  people  employed 
by  tribal  gaming  operations.  CWAG's  objection  to  these  provisions  to  "protect  the 
right  of  a  state  to  determine  whether  to  continue  to  have  any  gaming  at  all  within 
its  boundaries,"  can  hardly  be  taken  seriously  when  states  across  the  nation  are 
expanding  their  own  gaming  laws  at  the  greatest  rate  in  history.  CWAG's  real 
motive  is  to  defend  the  ability  to  do  indirectly  through  state  legislators,  what  they 
cannot  do  directly  through  good-faith  negotiations. 

(3)        How  to  best  implement  federal  safeguards  that  effective  regulation  is  in  place 
to  preserve  the  integrity  and  honesty  of  the  tribal  gaming. 

The  Spokane  Tribe  agrees  with  the  objective  embraced  by  S  487  for  minimum 
standards  the  assure  the  integrity  and  honesty  of  tribal  games.  The  Spokane  Tribe 
submits  that  the  objective  can  be  obtained  in  a  more  pragmatic  way  by  building  in 
safeguards  at  each  level  of  federal  approval.  Given  the  horrific  track  record  of 
federal  bureaucracy  over  tribes,  is  this  Committee  repeating  history,  falling  into  the 
trap  of  creating  a  huge  new  federal  bureaucracy  to  micromanage  tribal  gaming 
operations.  Such  efforts  may  have  the  best  intentions,  but  they  run  the  risk  of 
creating  a  bureaucratic  monster  that  brings  tribal  gaming  to  an  abrupt  halt.  HR  1578 
requires  the  NIGC  to  determine  that  a  proposed  tribal  gaming  ordinance  "ensures 
the  integrity  and  fairness  of  the  games  and  which  is  appropriate  for  the  size  and 
complexity  of  the  gaming  operations  authorized  by  the  ordinance."  Similar 
requirements  are  made  upon  the  mediator's  selection  of  a  compact,  and  upon  the 
Secretary's  approval  of  a  compact.  Such  an  approach  allows  for  appropriate 
flexibility  depending  upon  the  degree  of  state  participation,  and  still  allows  for  the 
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NIGC   to   provide    the    needed    regulation    where    state    or    tribal    regulation    is 
inadequate. 

Conclusion 

The  Spokane  Tribe  supports  HR  1578  and  believes  that  S  487  provides  a  good 
foundation  for  the  needed  amendments  to  IGRA.  Although  this  statement  focuses 
on  two  of  the  more  hotly  contested  issues,  the  Tribe's  prior  statements  and  the 
materials  and  positions  submitted  by  NIGA  and  NCAI  should  also  be  seriously 
considered  as  if  they  were  set  forth  fully  in  this  Statement.  With  the  incorporation 
of  needed  language  from  HR  1578  into  S  487,  the  Tribe  could  support  its  passage. 

The  Tribe  cautions  the  Committee,  however,  not  to  act  in  haste,  as  a  barrage 
of  proposed  amendments  seem  to  be  appearing  as  the  August  9  mark-up  date 
approaches.  Given  the  potential  for  lethal  amendments  on  the  floor  and  an  unclear 
climate  in  the  House,  it  behooves  the  Committee  and  the  tribes  to  continue  to  work 
towards  a  consensus.  The  preferred  approach  is  to  insist  that  the  states  return  to  the 
table  and  pick  up  where  last  year's  negotiations  broke  off. 

The  Spokane  Tribe  remains  available  to  you  to  provide  any  assistance  and 
information  you  may  need  as  the  Committee  deliberates  over  proposed 
amendments  to  IGRA.  Thank  you. 

Respectfully  submitted, 

SPOKANE  TRIBE  OF  INDIANS 


John  Kieffer 
Vice-Chairman 
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Legal  Memorandum  Supporting 

Statement  of  the 

Spokane  Tribe  of  Indians 

to  the 

Committee  on  Indian  Affairs, 

United  States  Senate 

on  the  Impact  of  Seminole  Tribe  v.  Florida 

Impact  of  Seminole  Tribe  v.  Florida:   IGRA  still  provides  a  viable 
remedy  for  tribes  confronted  by  states  hostile  to  IGRA 

On  March  27,  the  Supreme   Court  issued  its  long  awaited  decision  in 

Seminole    Tribe  v.  Florida    19%  WL  134309 S.Ct.  (slip  op.,  March  27,  19%) 

Writing  for  a  five  justice    majority,  Chief  Justice  Rehnquist  ruled  that  even  though 
Congress  clearly  intended  to  abrogate  state  sovereign  immunity  in  actions  brought  by 
tribes  against  states  under  the  Indian  Gaming  Regulatory  Act,  25  U.S.C.  §§  2701  et  seq. 
("IGRA"),  it  lacked  constitutional  authority  t  o  do  so.  The  Court  ruled  that  the  only 
authority  for  Congress  to  abrogate  a  state's  Eleventh  Amendment  immunity  is  under 
the    Fourteenth    Amendment,    overturning    the    1989  Supreme    Court   decision    in 
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Pennsylvania  v.  Union  Gas.  491  U.S.  1,  109  S.Ct.  2273  (1989),  which  held  that  Congress 
had  authority  to  abrogate  under  the  Commerce  Clause.  The  Court  further  ruled  that 
the  F*  parte  Young.  209  U.S.  123,  28  S.Ct  441(1908),  exception  to  Eleventh 
Amendment  immunity  is  not  available  in  actions  under  1GRA.  As  the  well-re  asoned 
dissent  aptly  noted,  the  breadth  and  scope  of  the  Seminole  decision  goes  far  beyond 
the  specific  area  of  Indian  gaming,  and  seriously  erodes  Congress'  ability  to  hold  states 
accountable  for  their  actions. 

The  five  justice  majority  also  reaffirmed  the  correctness  of  the  1987 
landmark  Cabazon  decision;  "It  is  true  enough  that  the  Act  extends  to  the  States  a 
power  withheld  from  them  by  the  Constitution"  citing  Cabazon  Band  of  Mission 
Indians  v.  California,  480  U.S.  202  (1987),  Seminole  slip  op.  at  p.  13.  The  five  justice 
majority  also  reaffirmed  the  long-standing  and  exclusive  relationship  between  tribal 
governments  and  the  federal  government,  to  the  exclusion  of  the  states: 

[0]ur  inquiry  is  limited  to  determining  whether  the  Indian 
Commerce  Clause,  like  the  Interstate  Commerce  Clause,  is  a  grant  of 
authority  to  the  Federal  Government  at  the  expense  of  the  States.  The 
answer  to  that  question  is  obvious.  If  anything,  the  Indian  Commerce 
Clause  accomplishes  a  greater  transfer  of  power  from  the  States  to  the 
Federal  Government  than  does  the  Interstate  Commerce  Clause. 

slip  op.  at  17. 

The  five  justice  majority  did  not   rule  that  states   may  preclude  tribes  of 

their  sovereign  and  statutory  gaming  rights  by  merely     refusing  to  negotiate  in  good 

faith,  or  by  refusing  to  consent  to  federal  court  jurisdiction.  Any  suggestion  by  the 

several  states  to  the  contrary  should  be  soundly  rejected.  Indeed,  Justice  Rehnquist 

went  to  great  lengths  to  make  clear  this  limitation  on  his  decision.  Justice  Rehnquist 

noted  the  narrow  questions  that  were  accepted  for  review  in  the  case:  "Here,  of  course, 

the  question  is  not   whether   a  remedy  should   be  created.  .  ."  slip  op.     at  29.  The 

decision  of  the  Eleventh  Circuit,  which  is  affirmed  in    Seminole,  reasoned  that  tribes 
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confronted  by  hostile  state  governments  could  turn  to  the  Department  of  the  Interior 
for  a  remedy  in  the  form  of  promulgated  procedures  in  lieu  of  a  compact.  11  F.3d  1016, 
1029  (11th  Cir.  1994)  In  a  series  of  footnotes,  Justice  Rehnquist  noted: 

Following  its  conclusion  that  petitioner's  suit  should  be  dismissed, 
the  Court  of  Appeals  went  on  to  consider  how  §2710(d)(7)  would 
operate  in  the  wake  of  its  decision.  The  court  decided  that  those 
provisions  of  §2710(d)(7)  that  were  problematic  could  be  severed  from 
the  rest  of  the  section,  and  read  the  surviving  provisions  of  2710(d)(7) 
to  provide  an  Indian  Tribe  with  immediate  recourse  to  the  Secretary 
of  the  Interior  from  the  dismissal  of  a  suit  against  a  state. 

slip  op.  at  p.7.n.4; 

Respondents  filed  a  cross-petition,  No.  94-219,  challenging  only  the 

Eleventh  Circuit's  modification  of  §2710(d)(7) That  petition  is  still 

pending. 

slip  op.  at  p.7.  n.5  (Florida's  cross  petition  was  denied  by  the  Court  on  April  15, 1996, 
leaving  the  Eleventh  Circuit's  analysis  on  a  remedy  with  the  Secretary,  intact): 

We  do  not  consider,  and  express  no  opinion  upon,  that  portion  of 
the  decision  below  that  provides  a  substitute  remedy  for  a  Tribe 
bringing  suit. 

slip  op.  at  p.31,  n.18. 

Justice  Stevens,  in  his  scathing  dissent,  made  specific  note  of  the 
appropriate  remedy  fashioned  by  the  Eleventh  Circuit,  and  the  majority  opinion's 
failure  to  address  the  issue: 

Fortunately,  and  somewhat  fortuitously,  a  jurisdictional  problem 
that  is  unmentioned  by  the  Court  may  deprive  its  opinion  of 
precedential  significance.  The  Indian  Gaming  Regulatory  Act 
establishes  a  unique  set  of  procedures  for  resolving  the  dispute 
between  the  Tribe  and  the  State.  If  each  adversary  adamantly  adheres 
to  its  understanding  of  the  law,  if  the  Distric  t  Court  determines  that 
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the  State's  inflexibility  constitutes  a  failure  to  negotiate  in  good  faith, 
and  if  the  State  thereafter  continues  to  insist  that  it  is  acting        within 
its  rights,  the  maximum    sanction  that  the  Court  can   impose   is  an 
order     that  refers  the   controversy   to  a  member    of  the    Executive 
Branch  of  the  Government  for  resolution.   25  U.S.C.  s      2710(d)(7)(B). 
As  the  Court  of  Appeals  interpreted  the  Act,  this  final  disposition  is 
available  even  though   the  action  against  the  State  and  its  Gove    rnor 
may  not  be  maintained.   11  F.3d  1016,  1029  (C.A.11  1994)  (The  Court 
does  not  tell  us  whether  it  agrees  or  disagrees  with  that  disposition.) 
In    my    judgment,    it   is   extremely    doubtful       that    the    obviously 
dispensable  involvement  of  the  judiciary  in  the  intermediate  stages 
of  a  procedure  that  begins  and  ends  in  the  Executive  Branch  is  a 
proper   exercise  of  judicial  power.   See  Gor don  v.      United    States,  117 
U.S.  App.  697,  702-703  (1864)  (opinion  of  Taney,  C.  J.);  United  States 
v.    terreiia,  13  (How.)     40,  48  (1851).     It  may  well   follow  that   the 
misguided  opinion  of  today's    majority  has  nothing  more  than  an 
advisory  character.  Whether  or  not  that  be  so,  the  better  reasoning  i  n 
Justice  Souter's  far  wiser  and  far  more  scholarly   opinion  will  surely 
be  the  law  one  day. 

slip  op.  at  p.25.. 

The  explicit  limitations  imposed  by  the  Court  on  the  breadth  of  the 
Seminole  decision  is  well  taken.  The  crux  of  the  Tribes'  argument  is  that  Congress  did 
not  intend,  and  federal  courts  cannot  interpret  IGRA  to  allow  states  totally  to  preclude 
tribes  of  their  class  III  gaming  rights  simply  by  refusing  to  negotiate  in  good  faith,  and 
then  refusing  to  consent  to  the  jurisdiction  of  the  federal  courts.  Seminole  now  leaves 
us  at  the  position  of  applying  severance  analysis  to  determine  if  a  viable  remedy  is 
available  to  Tribes.  Some  remedy  must  be  available,  however,  if  a  remedy  is  not 
available,  IGRA,  in  its  entirety  must  be  declared  unconstitutional. 

If  a  remedy  is  not  available,  IGRA  in  its  entirety,, 
must  be  declared  unconstitutional. 

IGRA  permits  state  governments  to  be  involved  in  a  process  that  had 
previously    excluded   state  governments.    California    v.    Cabazon   Band    of    Mission 
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Indians,  480  U.S.  202,  107    S.Ct.  1083  (1987),  reaffirmed  the  rights  of  Indian  tribes  to 
engage  in  gaming  activities  without  the  involvement  of  the  state  and  without  regard 
to  the  state's   regulations  applicable  to  non-Indian   gaming  activities.   IGRA  is  the 
political   embodiment    of  Congress'    reaction   to   the   Supreme    Court's    ruling    in 
Caba/on,    and  embodies  the    fundamental    holdings   of  the   Caba/on  Court.   United 
State*    v.    Sisseton-Wahpernn     Sioux     Tribe     897    F.2d    358,    367    (8th    Cir.     1990); 
Mashentuckel  Pecruoi  Tribe  v.  JJonneclicut,  913  F.2d  1024,  1030  (2d  Cir.  1990)  cert, 
denied,  111  S.Ct.  668(1991);    l-ar  Dn  Flambeau   Band  v.   Wisconsin.  770  F.  Supp.  480 
(W.D.  Wise.  1991).  IGRA  does  accommodate  states  by  allowing  them  to  participate  in 
the  process  to  establish  a  regulatory  framework  for  Class  III  gaming,  by  requiring  that 
regulation  of  Class  III  gaming  activities  be  pursuant   to  the  terms   of  tribal/state 
compacts  negotiated  between  two  sovereign  governments.   But  the  states  argue  that 
IGRA's  remedial  provisions  are  unenforceable.   In  other  words,  some  states  argue  the 
position  that  not  only  does  IGRA  allow  states  to  be  involved    in   the  process  of 
establishing   a  regulatory   framework    for   Class  III  gaming,   it  also   allows    states 
unequivocally  to  preclude  Class  111  gaming  on  Indian  lands    simply  by  refusing  to 
consent  to  suit  pursuant  to  IGRA. 

The  compacting  process  is  the  crux  of  the  entire  IGRA;  if  the  tribes  have 
no  recourse,  and  otherwise  has  no  remedy  against  a  state  that  fails  to  negotiate  in 
good  faith,  the  foundation  of  IGRA  will  have  collapsed.  Without  a  remedy  against 
state  governments,  the  remaining  shell  would  be  nonsensical.  Negotiations  would 
transform  into  dictation.  Govemment-to-Government  relations  would  transform 
into  master-slave  relations.  IGRA's  express  purpose  of  "promoting  tribal  economic 
development,  self  sufficiency,  and  strong  tribal  government,"  25  U.S.C.  §§  2701(4), 
2702(1),  would  be  a  mockery.  Congress  would  not  have  enacted  any  other  portion  of 
IGRA  without  recourse  available  to  tribes  in  states  hostile  to  IGRA.  Accordingly,  if  the 
federal  courts  accept  the  argument  advanced  by  some  states  that  tribes  are  left  without 
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a  remedy,  those  federal  courts  must  then  also  hold  that  IGRA,   in  its  entirety,   is 
unconstitutional. 

An  entire  legislative  act  of  Congress  should  be  ruled  unconstitutional  if: 
(1)  it  is  evident  that  Congress  would  not  have  enacted  those  provisions  which  are 
within  its  power,  independently  of  that  which  is  not   within    its  power;   (2)     the 
legislation  cannot  function  independently  of  the  flawed  provision;  (3)  the  legislation, 
absent  the  flawed  provision,  will  not  operate  in  a  manner  consistent  with  the  intent 
of  Congress;  or  (4)  the  statute    created  in  the  absence  of  the  flawed  provision  is  one 
which  Congress  would  not  have  enacted.  Alaska  Airlines  v.  Brock,  480  U.S.  678,  684  - 
86, 107  S.Ct  1476,  1480  -81  (1987).  See  also,     Sloan  v   Icmnn,  413  U.S.  825,  834,    93  S.Ct. 
2982,  2987  (1973);  Carter  v.  Carter  Coal  Co.  298  U.S.  238,  314  -16  56  S.Ct.  855,  874  -  75 
(1936)  If  the  statute  includes  a  severability  clause,  such  as  IGRA's,  25  U.S.C.,  §  2721,  a 
rebuttable  presumption  is  created  that  Congress  did  not  intend   the  validity  of  the 
statute  in  question  to  depend  on  the  validity  of  the  flawed  provision.  Alaska  Airline^ 
480  U.S.  at  686, 107  S.Ct.  at  1481.  The  lodestar  of  Supreme  Court  caselaw  on  the  issue  of 
severability  is  legislative  inten  t.  Regan  v.  Time  Inc.,  468  U.S.  641,  653, 104    S.Ct.  1476, 
1480  (1985). 

The  Ninth  Circuit  Appeals  Court  has  acted  upon  variations  of  the  theme 
set  forth  in  the  Supreme  Court  case  law.  If  the  elimination  of  an  enforcement 
provision  essentially  eviscerates  a  statute  and  creates  a  program  quite  different  from 
the  one  Congress  actually  adopted,  the  entire  statute  must  be  found  to  be 
unconstitutional,  regardless  of  the  presence  of  a  severability  clause.  See,  Spokane 
Arcades  y.  Brockett,  631  F.2d  135  (9th  Cir.  1980)  (striking  down  Washington  State's 
moral  nuisance  law).  If  Congress  intended  to  have  various  components  of  a  statutory 
scheme  either  operate  together  or  not  at  all,  failure  of  one  component  causes  the 
entire  Act  to  fall.  Cubiensio-Ortiz  v.  Kanahele,  857  F.2d  1245,  (9th  Cir.  1988)  (striking 
down  federal  sentencing  commission).  If  a  law  without  the  flawed      provision  would 
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cause  an  unintended  result,  the  entire  law  must  fall.  Matter  of  Reyes,  910  F.2d  611  (9th 
Cir.  1990)  (striking  executive  order  entitling  aliens  in  the  armed  services  to  become 
citizens).  All  of  these  are  variations  of  the  same  theme  -Does  the  removal  of  a  flawed 
provision  in  the  statute  at  issue  cause  the  remaining  statute  to  work  in  a  manner  that 
constitutes  a  significant  departure  from  initial  Congressional  intent? 

Regardless  of  how  the  issue  is  framed  and  analyzed,  the  tribes'  available 
recourse  to  file  suit  against  uncooperative  state  governments,  which  is  embodied  in 
IGRA's  abrogation  of  state  sovereign  immunity,  is  so  fundamental  and  essential  to 
the  workings  of  IGRA  that  the  entire  statute  should  be  struck  down  if  this  Court 
adopts  the  State's  position  on  the  unavailability  of  a  remedy.  The  facts  surrounding 
the  adoption  of  IGRA  fits  each  and  every  one  of  the  variations  of  the  constitutionality 
test  set  forth  above. 

One  effect  of  severing  the  abrogation  provision,  without  otherwise 
providing  a  remedy,  would  be  the  deprivation  of  the  tribes'  ability  to  engage  in  Class 
III  gaming  if  the  states  simply  ignores  the  tribes'  requests.  Congress  clearly  intended 
that  there  be  such  gaming,  as  embraced  in  the  explicitly  stated  purpose  of  the  Act,  to 
provide  a  statutory  basis  for  the  operation  of  gaming  by  Indian  tribes  as  a  means  of 
promoting  tribal  economic  development.  25  U.S.C.  §  2702(1).  Congress  intended  to 
avoid  this  effect 

It  is  the  Committee's  intent  that  the  compact  requirement  for  Class  III 
not  be  used  as  justification  by  a  state  for  excluding  Indian  tribes  from 
such  gaming  or  for  the  protection  of  other   State-licensed  gaming 
enterprises  from  free  market  competition  with  Indian  tribes. 

S.  Rep.  No.  446,  100th  Congress,  2d  Sess.  at  13.  reprinted  in  1988  U.S.  Code  Cong.  & 
Admin.  News  3071,  3082.  IGRA  was  intended  to  provide  a  means  by  which  tribes  may 
conduct  Class  III  gaming;    severance  of  the  abrogation  provision,   without  otherwise 
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providing  a  remedy  to  tribes,  produces  just  the  opposite  result,  one  in  which  there  is 
no  Class  III  gaming  whatsoever. 

A  second  effect  of  severing  the  abrogation  provision,  without  otherwise 
providing  a  remedy  to  tribes  would  be  the  arbitrary  and  outright  transfer  of  state 
jurisdiction  in  those  states  that  are  willing  to  permit  Class  III  gaming.  The  tribes  will 
have  no  leverage  in  the  negotiation  process;  they  would  either  have  to  succumb  to 
the  state's  demands,  or  forgo  any  Class  III  gaming  opportunities.  Congress  had 
considered  and  rejected  a  statutory  scheme  that  granted  regulatory  authority  to  the 
states.  Senator  Inouye,  Chairman  of  the  Senate  Select  Committee  for  Indian  Affairs 
expressed  the  reason  for  rejecting  such  a  scheme: 

ITJhe  committee  was  fully  cognizant  of  the  strenuous  objections  that 
would  be  raised  by  tribes  to  any  outright  transfer  of  State  jurisdiction, 
even  for  the  limited  purpose  of  regulating  Class  III  gaming. 

134  Cong,  Rec.  S126650  (daily  ed.  Sept.  15,  1988)  (Sen.  Inouye).  Former  U.S. 
Representative  Morris  Udall,  then  the  Chairman  of  the  House  Interior  and  Insular 
Affairs  Committee  was  similarly  motivated: 

Over  the  years,  I  have   strongly  resisted  the   imposition    of  State 
jurisdiction  over  Indian  tribes  in  this  and  other  areas  . . .  S  555  is  the 
culmination  of  nearly  six  years  of  congressional  consideration  of  this 
issue.   The   basic  problem   which    has   prevented    earlier    action   by 
Congress  has   been   the   conflict   between   the   right   of  tribal   self- 
government  and  the  desire  for  State  jurisdiction. 

134  Cong.  Rec.  H8153  (daily  ed.  Sept.  26, 1988)(Rep.  Udall).  The  effect  of  IGRA  without 
a  viable  remedy  is  to  eliminate  the  very  tribal  sovereignty  that  IGRA  was  intended  to 
protect 

The  inevitable  consequences  of  an  IGRA  without  a  viable  remedy  for  tribes 
demonstrate  the  massive  importance  the  abrogation  provision  played  in  establishing 
the  Congressional  scheme  for  the  regulation  of  Class  III  gaming.  The  compact  process 
is  the  key  to  the  delicate  balance  desired  by  Congress: 
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[T]he  Committee  has  attempted  to  balance  the  need  for  sound 
enforcement  for  gaming  laws  and  regulations  with  the  strong  federal 
interest  in  preserving  the  sovereign  rights  of  tribal  governments  to 
regulate  activities  and  enforce  laws  on  Indian  lands.  The  Committee 
recognizes  and  affirms  the  principle  that  by  virtue  of  their  original 
tribal  sovereignty,  tribes  reserved  certain  rights  when  entering  into 
treaties  with  the  United  States,  and  that  today,  tribal  governments 
retain  all  rights  that  were  not  expressly  relinquished. 

S.  Rep.  No.  446,  100th  Congress,  2d  Sess.  at  5.  reprinted  in  1988  U.S.  Code  Cong.  & 
Admin.  News  3071,  3076.  The  negotiations  were  intended  to  be  among  sovereign 
equals: 

This  bill  establishes  a  framework  in  which  Indian  Tribes  and  States 
can  meet  as  equals,  government-to-government,  to  negotiate  an 
agreement  -  a  compact  -  for  a  mutually  acceptable  method  of 
regulating  high-stakes  gambling  on  Indian  reservations. 

134  Cong.  Rec.  H8155  (daily  ed.  Sept.  26, 1988)  (Rep.  Coelho).  This  equality  was  to  be 
achieved  by  the  recourse  available  to  tribes  to  sue  uncooperative   states  in  federal 
court: 

[25  U.S.C.  §  2710(d)(7))  grants  the  tribe  a  right  to  sue  a  state  if  compact 
negotiations  are  not  concluded,  this  section  is  the  result  of  the 
Committee  balancing  the  interests  and  rights  of  tribes  to  engage  in 
gaming  interests  against  the  interests  of  States  in  regulating  such 
gaming  .  .  .  .the  issue  before  the  Committee  was  how  to  best 
encourage  States  to  deal  fairly  with  tribes  as  sovereign  governments. 
The  Committee  elected  as  the  least  offensive  option,  to  grant  tribes 
the  right  to  sue  a  State  if  a  compact  is  not  negotiated  .... 

S.  Rep.  No.  446,  100th  Congress,  2d  Sess.  at  14.  reprinted  in  1988  U.S.  Code  Cong.  & 
Admin.  News  3071,  3084.  Without  a  viable  remedy  for  tribes,  the  delicate  balance 
intended  by  Congress  is  impossible  to  achieve. 
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Severance  analysis  leads  to  a  viable  remedy  for  tribes  confronted  by  states  hostile  to 

The  most  thorough  discussion  in  IGRA  cases  addressing  the  ability  of 
tribes  to  go  forward  with  Class  III  gaming  activities  without  a  compact  is  Judge 
Fremming  Nielsen's  severance  analysis  in  Confederated  Tribes  of  the  Col vi lie 
Reservation  v.  Washington,  20  ILR  3124  (E.D.  Wash.  1993).  After  determining  that 
Colville  Tribes'  lawsuit  under  IGRA  against  Washington  State  must  be  dismissed 
because  Congress  lacks  constitutional  authority  to  subject  unconsenting  states  to  the 
jurisdiction  of  the  federal  courts  (11th  Amendment)  and  to  compel  states  to  negotiate 
fairly  with  tribes  (10th  Amendment),  Judge  Nielsen  ruled  that  IGRA  must  provide 
recourse  to  the  Tribes: 

If  this  court  were  to  only  sever  the  mandatory  language  from  IGRA, 
the  Tribe  would  be  left  without  recourse  if  they  are  unable  to  reach  an 
Agreement  with  the  State.  Thus  subsection  (d)  regarding  Class  III 
gaming  is  not  fully  operable  without  the  unconstitutional  language. 
Further,  even  if  subsection  (d)  were  fully  operable  without  the 
unconstitutional  portions,  the  language  of  the  Act  and  the  legislative 
history  indicate  State  participation  and  speedy  resolution  of  any 
impasse  were  key  components  of  the  bill.  .  .  Therefore,  the  entire 
subsection  (d)  regarding  Class  III  gaming  must  be  severed  from  the  act 
as  unconstitutional. 

The  Eleventh  Circuit,  as  noted  by  both  Justice  Rehnquisf s  and  Justice  Steven's 
opinions,  ruled  that  tribes  confronted  by  states  hostile  to  IGRA  could  turn  to  the 
Department  of  the  Interior  for  a  remedy: 

Nevertheless,  we  are  left  with  the  question  as  to  what  procedure  is 
left  for  an  Indian  tribe  faced  with  a  state  that  not  only  will  not 
negotiate  in  good  faith,  but  also  will  not  consent  to  suit.  The  answer, 
gleaned  from  the  statute,  is  simple.  One  hundred  and  eighty  days 
after  the  tribe  first  requests  negotiations  with  the  state,  the  tribe  may 
file  suit  in  district  court.  If  the  state  pleads  an  Eleventh  Amendment 
defense,  the  suit  is  dismissed,  and  the  tribe,  pursuant  to  25  U.S.C.  s 
2710(d)(7)(B)(vii),  then  may  notify  the  Secretary  of  the  Interior  of  the 
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tribe's  failure  to  negotiate  a  compact  with  the  state.  The  Secretary 
then  may  prescribe  regulations  governing  class  III  gaming  on  the 
tribe's  lands.  This  solution  conforms  with  IGRA  and  serves  to 
achieve  Congress'  goals,  as  delineated  in  §§  2701-02. 

Seminole  Trite  v.  Florida.  11  F.3d  1016, 1129  (11th  Cir.  1994)  (emphasis  added).  Both 
courts  have   ruled  that  IGRA  must  be  interpreted  in  a  manner    that   provides   an 
adequate  remedy  to  the  Tribes. 

Judge  Nielsen  lays  out  a  two  part  test  to  determine  what  remains  and 
what  must  be  struck  from  IGRA:  (1)  if  severed,  are  the  remaining  provisions  fully 
operative;  and  (2)  if  fully  operative,  would  Congress  have  enacted  IGRA  without  the 
deleted  provisions.  Both  18  U.S.C.  §  1166  and  IGRA's  exemption  of  15  U.S.C.  §  1175 
are  operable  without  the  unconstitutional  language  requiring  a  tribal/state  compact 
and  Congress  clearly  intended  for  tribes  to  be  able  to  regulate  machine  gaming  in 
states  where  machine  gaming  is  "permitted"  gaming.  Hence  the  portion  of  18  U.S.C.  § 
1166  excluding  Class  III  gaming  from  its  definition  of  gambling  should  be  read 
without  reference  to  a  compact: 

(c)  For  the  purpose  of  this  section,  the  term  'gambling'  does  not  include  - 

"(1)        class  I  gaming  or  class  II  gaming  regulated  by  the  Indian  Gaming  Regulatory 
Act,  or 

"(2)        class  III  gaming  conducted  under  a  Tribal-State — compact  approved  by  the 
Secretary  of  the  Interior  under  section  ll(dH8)  of  the  Indian  Gaming  Regulatory  Act 
that  is  in  effect. 

Similarly,  IGRA's  explicit  exemption  of  Class  III  gaming  from  the  Johnson  Act  should 
be  read  without  reference  to  a  compact. 

The  provisions  of  section  1175  of  Title  15  shall  not  apply  to  any  gaming  conducted!  in] 
under  a  Tribol — State  compact  that 

(A)  is  entered  into  under  paragraph  (3)  by    a  State  in  which  gambling  devices  are 
legal?  and 
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(B)  10  in  ut'fuct. 


25  U.S.C.  §  2710(d)(6)  (strikethru  added).  Class  III  gaming  must  still  be  played  pursuant 
to  tribal  law  and  regulation,  and  must  still  be  "permitted  gaming  for  any  purpose  by 
any  person,  organization  or  entity,"  in  the  surrounding  State  ,  but  the  requirement  of 
a  compact  must  be  severed  from  their  application. 

The  Eleventh  Circuit  concluded  that  the  severance  analysis  directs  tribes 
in  like  situations  to  proceed  to  the  Secretary  of  Interior  Bruce  Babbitt  The  parallel 
analysis  mandates  a  conclusion  that  the  Johnson  Act  does  not  apply  to  Class  III  games 
played  pursuant  to  such   regulations.    Indeed,   implicit    authority    for   this   position 
already  exists  in  the  context  of  the  Foxwoods  Casino,  operated  by      the  Mashentucket- 
Pequot  Tribe  in  Connecticut.  Connecticut  never  consented  to  the  compact  selected  by 
the  court-appointed  mediator.  Accordingly,  DOI  promulgated  procedures  in  lieu  of  a 
compact  Foxwoods  is  now  the  largest  casino  on  the  east  coast  and  the  most  profitable 
casino  in  the  world,  boasting  more  than  4,000  slot  machines,  all  without  the  magical 
compact. 

Both  Judge  Nielsen  and  the  Eleventh  Circuit  clearly  set  out  to  provide 
recourse  to  the  tribes.  They  did  not  have  the  specific  issues  of  the  applicability  of  18 
U.S.C.  §  1166  or  15  U.S.C.  §  1175  before  them,  but  the  logical  and  only  consistent 
reading  of  their  opinions  mandate  that  neither  provision  precludes  the  Tribes' 
gambling  activities.  The  S  pokane  Tribes'  position  is  further  validated  by  the  holding 
in  the  federal  district  court  for  Texas  in  Ysletta  Del  Sur  Pueblo  v.  State  of  Texas,  852 
F.Supp.  587,  592  (W.  D.  Texas  1993)  rev'd  on  other  grounds,  36  F.3d  1325  (5th  Cir.  1994). 
Texas  asserted  Johnson  Act  violations.  The  Court  quickly  rejected  that  State's 
contention.  IGRA's  exemption  of  the  Johnson  Act  is  triggered  in  states,  like  Texas, 
where  gambling  devices  are  permitted  gaming  activity.  Id.  Support  is  also  found  in 
the  recent  decision  in  Willis  v.  Fordice,  850  F.Supp.  523  (S.D.  Miss.  1994): 
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Alternatively,  even  if  IGRA  is  unconstitutional,  the  Court  must 
adhere  to  the  decisions  of  the  United  States  Supreme  Court. 
Therefore  under  the  holding  from  Cabazon  Band,  the  Court  finds 
that  even  if  Congress  lacked  the  authority  to  set  forth  the  procedures 
under  IGRA  and  abrogate  the  Eleventh  Amendment  immunity  of 
the  states,  gaming  must  still  be  allowed  on  Indian  lands: 

850  F.Supp  at  530  (emphasis  added).  The  result  here  is  driven  by  Congressional  intent. 
Congress  clearly  intended  that  tribes  be  able  to  exercise  their  sovereign  right  to  offer 
all  forms  of  gaming  that  are  consistent  with  the  public  policy  set  forth  in  the 
landmark  case  of  Cabazon  Band. 

Conclusion 

Congress  did  not  intend,  and  federal  courts  cannot  interpret  IGRA  in  a 
manner  that  allows  states  to  preclude  tribes  from  exercising  their  sovereign  and 
federal  statutory  right  to  regulate  the  type  of  gaming  activities  on  Indian  lands  by 
either  refusing  to  negotiate  in  good  faith,  or  refusing  to  consent  to  the  remedial 
scheme  established  by  the  1988  Congress.  Some  remedy  must  be  available  to  Tribes 
the  most  politically  feasible  is  an  administrative  remedy  with  the  Department  of  the 
Interior  -  but  even  if  such  procedures  were  unavailable,  the  Tribes  are  entitled  to  a 
remedy.  If  no  remedy  exists,  then  no  IGRA  exists. 

Undoubtedly,  the  courts  will  take  some  time  to  reach  a  final  conclusion. 
Meanwhile,    Tribes  should  be  able  to  continue    operating  class  III  games  with   or 
without  the  tribal/ state  co  mpact.  The  Congress  would  serve  the  tribes    well  by  fixing 
the  problem,  but  if  Congress  fails  to  act,  the  tribes  remain  in  a  strong       and  defensible 
position  to  protect  tribal  assets  and  secure  what  rightfully  belongs  to  tribes. 
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FEDERAL  RESPONSE  TO  SEMINOLE  DECISION 

OVERSIGHT  HEARING 

BEFORE  THE  COMMITTEE  ON  INDIAN  AFFAHIS 

UNITED  STATES  SENATE 

May  9, 1996 


L  Introduction 

On  behalf  of  the  Confederated  Tribes  of  the  Colville  Reservation  (Colville  Tribes),  I 
appreciate  this  opportunity  to  submit  written  testimony  in  support  of  establishing  an  effective  federal 
process  for  settling  tribal  gaming  disputes  The  Colville  Tribes  has  consistently  held  the  position  that 
gaming  issues  should  be  dealt  with  in  the  same  manner  as  all  other  important  Indian  policies;  through 
federal\tribal,  government-to-government  negotiation  and  procedures.  This  issue  is  of  great 
importance  to  the  Colville  Tribes  as  we  have  been  denied  a  federal  court  forum  to  obtain  a  gaming 
compact  remedy. 

Now  that  the  unconstitutionality  of  essential  compact  provisions  of  the  Indian  Gaming 
Regulatory  Act  (IGRA)  have  been  confirmed  by  the  Supreme  Court  in  Seminole  Tribe  of  Florida  v. 
Florida,  the  time  is  ripe  for  the  Department  of  Interior  and  the  National  Indian  Gaming  Commission 
(NIGC)  to  act  pursuant  their  trust  responsibility  and  promulgate  regulatory  procedures  to  resolve 
tribal  gaming  disputes. 
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The  Colville  Tribes  seek  a  process  which  will: 

(1)  ensure  protection  or  the  Tribes'  existing  gaming  enterprise  pending  implementation 
of  Secretarial  or  NIGC  regulations,  and 

(2)  result  in  federal  regulatory  procedures  that  recognize  the  Tribes'  civil  regulatory 
authority  and  permit  a  sufficient  scope  of  Tribal  gaming  to  provide  meaningful  revenue 
and  employment. 

n.  Colville  Tribes  Gaming  History 

The  Colville  Tribes  is  in  a  unique  position,  we  are  a  noncompacted  tribe  that  is  not  required 
to  have  a  compact  as  a  condition  to  conducting  Class  III  (casino  style)  gaming  by  virtue  of  a  federal 
court  order.  See  Colville  Tribes  v.  Washington,  No  CS-92-0426-WFN  (1993)  The  Colville  Tribes' 
noncompacted  gaming  operations,  with  federal  oversight  from  the  National  Indian  Gaming 
Commission,  is  a  well  regulated  enterprise  achieving  the  goals  of  IGRA;  strengthening  economic 
development,  self  sufficiency  and  Tribal  self  government.  Our  gaming  enterprise  has  a  solid  track 
record  of  responsible  gaming  operations,  and  serves  as  a  positive  model  for  developing  future 
federal-  tribal  gaming  structures 

Although  the  Colville  Tribes'  gaming  enterprise  is  a  success,  it  has  been  a  constant  struggle 
to  initiate  and  keep  the  enterprise  operating  in  the  face  of  attacks  from  powerful  private  and  state 
gaming  interests.  The  Colville  Tribes  have  been  entangled  in  a  legal  struggle  to  establish  and  protect 
the  right  to  raise  revenue  through  gaming  since  1988  when  Congress  passed  the  Indian  Gaming 
Regulatory  Act  (IGRA).  This  Act  sought  a  balance  between  tribal  and  state  interests  by  requiring 
a  tribal-state  compact  for  tribal  casino-style  gaming  operations  The  Colville  Tribes  have  endeavored 
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to  comply  fully  with  the  1GRA  process  in  achieving  a  gaming  compact  acceptable  to  both  the  Tribes 
and  the  State. 

We  initiated  a  request  for  a  gaming  compact  to  the  State  in  1988  After  four  long  years  of 
negotiation  and  compromise,  the  Colville  Tribes  finally  received  approval  on  a  compact  from  the 
State  Gambling  Commission  who  forwarded  it  to  the  governor  for  signature.  Days  before  the 
scheduled  signing  ceremony,  a  disgruntled  member  of  the  State  caucus  took  his  case  to  the  governor 
urging  that,  despite  formal  approval  from  the  Gambling  Commission,  the  governor  reject  the 
compact.  The  governor  capitulated,  canceling  the  signing  ceremony,  and  refused  to  execute  the 
compact. 

The  Colville  Tribes  brought  an  action  in  federal  district  court  to  resolve  the  compact  dispute 
in  accord  with  the  process  set  forth  in  IGRA.  The  State,  however,  sought  to  avoid  resolution  of  the 
compact  dispute  in  federal  court.  Washington  took  the  ironic  position  that  IGRA's  inclusion  of  state 
participation  in  the  Indian  gaming  compact  process  constituted  a  violation  of  the  Tenth  Amendment 
The  Federal  District  Court  agreed,  finding  the  State's  duty  to  negotiate  in  good  faith  for  a  gaming 
compact  to  be  unconstitutional 

Although  the  court  held  IGRA  is  unconstitutional,  it  fashioned  a  remedy  to  allow  the  Colville 
Tribes  to  begin  gaming.  Since  the  State  objected  to  its  own  good  faith  participation,  the  court  struck 
the  entire  section  of  IGRA  (2710(d))  requiring  state  participation  and  a  gaming  compact  as  a 
condition  for  Class  III  gaming  The  judge  found  that  unless  he  struck  the  entire  section  dealing  with 
compacting,  the  Colville  Tribes  "would  be  left  without  recourse  if  they  are  unable  to  reach  an 
agreement  with  the  State." 

In  1994,  after  six  years  of  negotiation  and  litigation,  the  Tribes  were  finally  able  to  open  a 
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Class  III  gaming  facility  This  has  resulted  in  a  boon  to  the  economies  of  local  reservation 
communities,  employment  opportunities  in  areas  of  high  chronic  unemployment,  and  a  charge  of 
much  needed  revenues  for  essential  tribal  programs. 

111.  IGRA  Envisions  a  Significant  Federal  Role  in  Indian  Gaming 

After  Seminole,  it  appears  that  tribes  across  the  country  may  find  themselves  in  the  same 
position  as  Colville;  pre  IGRA  status  with  the  inherent  authority  to  conduct  and  regulate  gaming  on 
Indian  lands  consistent  with  principles  of  tribal  sovereignty  recognized  by  the  Supreme  Court  in 
California  v.  Cabazon  Band  of  Mission  Indians,  480  US  202  (1987) 

Although  this  situation  has  resulted  in  a  successful  gaming  enterprise  for  the  Colville  Tribes, 
many  questions  remain  unanswered  by  the  Seminole  and  Colville  decisions,  such  as  the  scope  of 
gaming  permitted  without  the  requirement  of  a  gaming  compact  Powerful  private  and  state  gaming 
interests  have  used  the  ambiguity  in  the  current  law  as  a  mechanism  to  attack  the  Colville  Tribes' 
modest  gaming  enterprise  In  light  of  these  attacks  and  the  uncertainty  of  the  law,  Colville  has  been 
unable  to  build  a  permanent  facility  or  guarantee  job  security  to  its  Tribal  gaming  employees. 

The  Secretary  of  Interior  now  has  the  opportunity  to  end  this  uncertainty  by 
promulgating  regulations  to  secure  the  Tribes  current  gaming  operation  and  provide  a  process 
for  the  resolution  of  future  gaming  disputes.  This  action  would  be  wholly  consistent  with  the 
significant  federal  oversight  role  as  provided  under  IGRA.  The  Colville  Tnbes  have  formally 
asked  the  Clinton  Administration  to  act  through  the  Secretary  of  Interior  to  take  action  on  this 
important  issue.  What  is  at  stake  is  not  just  Tribal  gaming  facilities,  but  an  important  new  economic 
opportunity  to  improve  conditions  for  Indian  people  on  the  reservation. 
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It  is  Colville  Tribes'  position  that  the  decision  in  Colville  v.  Washington  (severing  the 
compacting  requirements  from  IGRA)  is  the  logical  result  from  the  Seminole  holding  that  IGRA's 
federal  court  remedy  is  unconstitutional.  Without  a  mechanism  to  resolve  disputes  between  two 
sovereigns,  the  entire  structure  for  Class  III  compacting  necessarily  fails  Otherwise,  the  Tribes 
would  have  absolutely  no  bargaining  power  and  be  completely  at  the  mercy  of  a  states  in  obtaining 
a  gaming  compact  The  elimination  of  tribal  sovereignty  in  the  area  of  gaming  enterprises  conducted 
on  tribal  lands  is  certainly  not  what  Congress  intended  in  passing  IGRA.  Sec  2701  &  2702  Because 
this  is  not  the  intended  result.  Federal  District  Court  Nielsen  in  Colville  v.  Washington  severed  all  of 
IGRA's  compacting  requirements  In  successfully  challenging  the  compact  provisions,  the  states  have, 
in  effect,  opted  to  take  themselves  out  of  tribal  gaming  Now  the  federal  government,  pursuant  to  its 
trust  responsibility,  is  in  position  to  move  forward  with  regulatory  procedures. 

Although  the  IGRA's  compact  provisions  no  longer  apply  to  the  Colville  Tribes,  the  rest  of 
IGRA's  comprehensive  statutory  scheme  remains  in  full  force  and  effect  This  scheme  authorizes  a 
significant  tribal-federal  partnership  to  foster  tribal  gaming  as  a  means  of  raising  revenue  and  creating 
employment.  The  express  purpose  of  IGRA  includes  the  "establishment  of  Federal  standards  for 
gaming  on  Indian  lands.  "  Sec.  2702.  The  Act  sets  forth  a  framework  requiring  the  Tribes  to  have 
sole  proprietary  interest  and  responsibility  for  the  conduct  of  gaming  All  gaming  revenues  are  tribal 
government  revenues  used  only  for  purposes  permitted  under  IGRA. 

Although  noncompacted,  the  Colville  Tribes'  gaming  enterprise  shows  that  the  IGRA  scheme 
works  without  the  compact  provisions  The  Colville  Tribes  closely  regulates  all  facets  of  the  gaming 
enterprise  through  round  the  clock  surveillance  under  authority  of  the  Tribal  Gaming  Commission. 
Tribal  Gaming  Agents  conduct  extensive  background  checks  on  all  key  personnel  and  management 
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officials  The  Tribes  have  entered  into  an  agreement  with  the  NIGC  to  conduct  Criminal  History 
Record  Inventories  (CHRI)  on  all  casino  employees  and  business  licensees  to  insure  our  ability  to 
conduct  adequate  background  checks  The  Colville  Tribes'  Class  HI  gaming  ordinance  has  been 
approved  by  the  NIGC  and  all  licensing  goes  through  this  federal  Commission  Our  gaming  agency 
stays  in  close  contact  and  has  a  good  working  relationship  with  the  United  States  Attorney  and 
federal  regulatory  officials  to  ensure  an  operation  that  is  crime  free  and  fair  to  the  gaming  patron 

Although  the  existing  IGRA  compact  procedures  are  no  longer  viable,  the  remaining  statutory 
structure  of  IGRA  provides  sufficient  safeguards  to  protect  the  interests  of  all  governments  which 
may  be  impacted  by  tribal  gaming.  The  next  step  is  for  the  federal  government,  through  the  Secretary 
of  Interior  and  the  NIGC,  to  take  a  larger  role  in  developing  regulatory  procedures  to  end  the 
ambiguities  in  the  current  law  and  provide  a  more  comprehensive  tribal-federal  regulatory  structure 

IV.  DOI  and  NIGC  Regulatory  Authority  Can 
Be  Utilized  to  Resolve  Games  Disputes 

Many  issues,  including  the  "scope  of  gaming"  permitted,  are  still  left  to  be  resolved  under 
IGRA  The  Secretary  of  Interior,  acting  pursuant  to  his  trust  responsibility,  can  take  the  lead  in 
ending  these  disputes.  Even  with  the  compacting  provisions  severed  from  IGRA,  the  general 
regulatory  authority  of  the  NIGC  and  the  Secretary  could  be  utilized  to  promulgate  procedures 
consistent  with  Cabazon  principles  that  would  end  the  attacks  on  tribal  gaming  operations. 

25  USC  2706(b)  (10)  provides  that  the  Commission  "shall  promulgate  such  regulations 
and  guidelines  as  it  deems  appropriate  to  implement  the  provisions  of  this  act."  The  entire 
scheme  of  IGRA  envisions  a  process  which  encourages  Tribes  to  exercise  their  sovereign  right  to 
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raise  revenue  through  gaming  consistent  with  Cabazon  principles.  After  Seminole,  we  now  have  a 
gaping  hole  for  implementing  this  scheme  for  Class  III  gaming  The  logical  mechanism  for  filling  this 
hole  is  through  rulemaking  that  establishes  Class  III  guidelines  and  procedures  for  regulation  and 
dispute  resolution.  IGRA  provides  sufficient  standards  in  the  provisions  relating  to  Class  II  gaming 
to  guide  the  agency  in  implementing  these  procedures  for  Class  III  We  are  talking  about  nothing 
more  than  replacing  a  defective  federal  court  dispute  resolution  mechanism  with  a  federal 
administrative  dispute  resolution  mechanism. 

Although  the  compacting  provisions  did  not  survive  the  Colville  case  (and  probably  do  not 
survive  the  Seminole  case),  there  is  no  compelling  reason  for  striking  the  language  in  2710(d)  which 
gives  the  Secretary  authority  to  prescribe  procedures  for  Class  III  gaming  in  the  event  the  compact 
process  fails.  The  compact  process  has  failed,  on  constitutional  grounds,  and  now  the  remaining 
provisions  of  IGRA  provide  a  legal  basis  for  the  either  the  Secretary  or  the  NIGC  to  promulgate 
regulatory  procedures  for  Class  III  gaming 

Further,  these  federal  agencies  have  inherent  flexibility  to  devise  the  necessary  means  to  carry 
out  these  additional  duties  Services  and  functions  associated  with  implementation  of  regulatory 
procedures  may  be  contracted  to  other  entities  IGRA  empowers  the  NIGC  to  procure  services  by 
contract,  including  agreements  with  "Federal,  State,  tribal  and  private  entities.  .  ."  for  functions 
necessary  to  the  discharge  of  the  NIGC's  duties  and  enforcement  of  its  regulations  Sec.2706(bX7) 
Finally,  the  federal  user  fee  mechanism  may  be  used  to  offset  increased  costs  associated  with 
regulatory  responsibilities.  31  USC  9701. 
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V.  important  Tribal  Interests  are  at  Stake 

Now  is  a  critical  time  for  Indian  gaming  The  Tribes'  gaming  enterprise  is  a  vital  source  of 
employment  and  revenue.  With  few  means  of  raising  revenue,  the  Tribal  government  is  nonetheless 
responsible  for  providing  a  full  range  of  public  services  to  its  members  including:  police,  judicial, 
environmental  services  and  regulation,  health  and  safety  regulation,  social  services,  land  use  planning, 
housing  and  resource  management.  Every  year,  the  Colville  Tribes  struggle  to  provide  these  basic 
services  with  funding  that  doesn't  come  close  to  meeting  the  needs  of  Tribal  members. 

With  the  development  of  a  gaming  enterprise,  the  Tribes  finally  have  a  way  to  help  meet  a 
small  portion  of  the  unmet  needs  of  reservation  residents.  Gaming  provides  real  benefits  to  people 
in  need  Our  gaming  operation  is  100%  owned  and  operated  by  the  Colville  Tribes  80%  of  all  gaming 
net  profit  goes  directly  to  the  Tribes  as  government  revenue.  These  revenues  fund  essential  social, 
health  and  welfare  programs  that  directly  benefit  Indian  people  on  the  reservation.  20%  is  retained 
by  the  Colvile  Tribes  Enterprise  Corporation  for  tribal  economic  development 

Like  many  reservations,  the  Colville  Reservation  is  located  in  a  remote  rural  area  with  high 
unemployment  and  few  job  opportunities  According  to  1990  census  information,  unemployment  on 
the  Colville  Reservation  is  53%,  and  the  median  annual  income  for  Colville  Indians  is  $7,761  Gaming 
has  created  over  500  new  jobs  Employee  polls  indicate  40%  of  the  Colville  Tribes'  gaming 
employees  were  unemployed  and  20%  were  on  some  type  of  public  assistance  prior  to  being  hired 
by  the  gaming  enterprise  Tribal  casinos  create  opportunities,  reduce  unemployment  and  help  people 
off  public  assistance 

Further,  the  local  non-Indian  communities  have  received  an  economic  shot  in  the  arm  from 
the  increased  business  the  Tribal  casino  generates  (see  attached  statements  of  support).  Last  year,  the 
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Tribes'  casinos  pumped  over  5  million  in  payroll  dollars  into  the  economies  of  the  local  communities 
adjacent  to  the  Reservation  The  Colville  Tribes  have  worked  hard  to  address  the  concerns  of  the 
local  communities  and  now  have  a  solid  track  record  of  responsible  Class  III  gaming  operations. 

VI.  Conclusion 

Indian  gaming  issues  should  not  be  isolated  from  the  history  of  federal-Indian  relations  The 
federal  government's  exercise  of  its  trust  responsibility  toward  tribal  governments  has  never  been 
backed  by  popular  political  support  This  federal  trust  responsibility  has  worked  as  an  essential 
foundation  for  safeguarding  tribal  governments  from  aggressive  tactics  by  state  governments  whose 
actions  are  motivated  by  the  majority  interests 

The  means  exist  under  IGRA  for  the  federal  government  to  take  the  lead  in  resolving  gaming  disputes 
through  the  administrative  process  The  Colville  Tribes  ask  that  the  federal  government  fufill  its 
unique  responsibility  to  Tribal  governments  to  safeguard  this  important  new  source  of  government 
revenue  and  employment  We  ask  that  Congress  and  the  Administration  take  the  long  view  and 
recognize  this  important  obligation  to  protect  Tribal  rights  to  self  determination  and  economic 
development  on  tribal  lands 

Respectfully  submitted, 


W?a#Lx*..  >s&U<& 


Mathew  Dick,  Jr  ,  Chairman 
Colville  Business  Council 


399 


CONFEDERATED  TRIBES  OF  THE  COLVILLE  RESERVATION 
LOCAL  COMMUNITIES  SUPPORT  FOR  GAMING  OPERATIONS 


The  Colville  Indian  Reservation  is  located  in  a  remote  part  of  Washington  State  with  high  unemployment 
and  few  opportunities  for  economic  development.  The  Tribes  gaming  operation  has  helped  mitigate 
timber  industry  losses  and  diversify  the  economies  of  small  communities  adjacent  to  the  reservation.  The 
following  represent  just  a  few  of  the  statements  of  support  from  communities  and  businesses  in  the  rural 
area  surrounding  the  reservation. 


"The  single  largest  contributing  factor  to  economic  success  has  been  the  Mill  Bay  Casino. 
Their  aggressive  marketing  stance  has  drawn  visitors  by  the  busload  to  our  hotels, 
boosting  occupancy  during  a  time  period  which  traditionally  has  meant  employee  layoffs. 
Their  generosity  and  financial  support  of  many  local  events  and  charities  has  furthered  their 
causes  while  taking  some  of  the  pressure  off  the  business  community  while  they  regroup 
from  the  fire.  They  are  the  single  largest  private  business  employer  in  the  region,  pumping 
payroll  dollars  into  every  facet  of  our  community  through  direct  purchases,  indirect 
purchases,  payroll  taxes,  school  taxes,  sales  taxes  and  more." 
Lake  Chelan  Chamber  of  Commerce. 


"As  goes  the  fate  of  the  Colville's  Enterprises  so  goes  the  fate  of  our  local  community. 
Federal  actions  over  the  past  few  years  have  devastated  the  economies  of  our  local  area 
and  we  see  Colville  Tribal  Enterprises  as  our  best  hope  to  continue  even  the  most  meager 
of  economies.  .  .   We  .  .  .  wholeheartedly  support  the  Colville  Confederated  Tribes  casino 
operations  in  our  area." 

Grand  Coulee  Dam  Area  Chamber  of  Commerce. 


"Our  community  has  been  effected  by  the  log  shortage,  causing  mill  shutdowns  and 
layoffs.  .  .  .  The  Omak  Chamber  of  Commerce  strongly  believes  that  the  Colville 
Confederated  Tribes  and  its  government  should  be  shown  the  same  respect  as  the  State  of 
Washington  and  its  officials.  The  Tribe  should  be  applauded  for  their  efforts  to  achieve 
a  higher  standard  of  living  for  its  members  instead  of  having  our  elected  officials  trying  to 
block  those  same  efforts." 

Omak  Chamber  of  Commerce. 


"The  Mill  Bay  Casino  at  Wapato  Point  has  been  a  good  neighbor  and  generous  supporter 
of  our  community.   We  support  them  100%.  .  .  .  When  the  firefighters  in  this  area  were 
tired  and  needed  rest  and  food,  ...  the  Mill  Bay  Casino  had  all  firefighters  come  to  the 
casino  for  free  meals.  They  have  been  a  major  contributor  to  events  in  our  area." 
Caravel  Resort,  Chelan  Washington. 
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'The  Colvillcs  have  contributed  to  the  quality  of  life  of  their  own  people,  as  well  as  the 
rest  of  the  population  by  their  control  of  alcohol  and  excessive  gambling  on  the  casino 
premises  and  by  the  support  of  or  involvement  in  such  programs  as  alcohol  rehabilitation 
and  gamblers  anonymous." 

Mountain  View  Lodge,  Manson  Washington. 


"I  am  writing  this  letter  to  express  our  appreciation  to  Mill  Bay  Casino  for  their  many 
contributions  to  Lake  Chelan  Valley  during  their  first  year  of  presence  here  in  our 
community     .  they  donated  the  entire  proceeds  from  their  first  opening  day  to  the  Lake 
Chelan  Community  Hospital's  Home  Health  and  Hospice  programs.  Similarly,  they  have 
actively  contributed  their  human  and  financial  resources  to  many  other  community 
programs  such  as  the  Senior's  Meals  on  Wheels  program." 
Lake  Chelan  Community  Hospital. 


"As  one  of  Mill  Bay  Casino's  neighbors  I  can  not  say  ONE  bad  word  about  them.  I 
encourage  you  to  vote  for  casinos  to  become  part  of  the  communities  in  this  state.  Under 
the  fine  management  such  I  have  seen  from  the  Colville  Tribe  they  CAN  be  good 
neighbors.  They  have  already  proved  that  they  ARE  good  neighbors,  so  give  them  that 
chance.  Thank  you." 

Gaylen  Willett,  News  Editor,  Lake  Chelan  Mirror. 


"The  promises  by  Mill  Bay  Casino  to  become  an  active  asset  to  these  communities  have 
proven  true.  The  increase  in  sorely-needed  offseason-business  is  evident,  and  an  increase 
in  employment  (at  area  businesses,  not  the  casino)  is  assured.  Mill  Bay  Casino's  owners, 
managers,  and  staff  are  operating  a  good  business,  a  good  way.  for  the  good  of  the 
communities  of  both  Chelan  and  Manson. 

Lake  Chelan  Recreation  Association. 
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Statement  for  the  Hearing  Record 

of 

DALE  PHILLIPS 

Chairman 

Arizona  Indian  Gaming  Association 

Phoenix,  Arizona 

Senate  Committee  on  Indian  Affairs 
May  9,  1996 

Thank  you  for  the  opportunity  to  submit  our  Statement  for  the  Hearing  Record  regarding  the  recent 
Supreme  Court  ruling  on  Seminole  Tribe  of  Florida  v.  State  of  Florida. 

I  am  Dale  Phillips,  Chairman  of  the  Arizona  Indian  Gaming  Association  (AIGA).  I  am  the  former 
chairman  of  the  Cocopah  Tribe  and  a  current  member  of  the  Cocopah  Tribal  Council.  I  was  chairman 
of  the  Committee  for  Fairness  in  Economic  Development,  an  inter  tribal  organization  which  was 
responsible  for  undertaking  a  successful  petition  drive  for  a  referendum  on  casino-style  gaming  in 
Arizona  in  1993.  In  sum,  I  have  been  involved  with  the  tribal  gaming  issue  in  Arizona  at  least  since 
1988,  a  year  perceived  by  many  to  be  the  beginning  of  the  modern  Indian  gaming  era. 

The  Arizona  Indian  Gaming  Association  respectfully  submits  this  statement  for  the  record  in  support 
of  existing  authority  allowing  the  Secretary  of  Interior  to  prescribe  rules  and  regulations  for  Class  III 
gaming  on  Indian  reservations  where  the  state  government  refuses  to  negotiate  a  gaming  compact 
with  an  Indian  tribe.  Such  authorities  are  already  included  in  the  Indian  Gaming  Regulatory  Act  of 
1988. 

Arizona  Indian  Gaming  Association 

The  Arizona  Indian  Gaming  Association  was  organized  in  November,  1994  and  represents  the 
collective  interests  of  sovereign  Arizona  Indian  tribes  who  are  engaged  in  gaming  operations,  or  are 
undertaking  gaming  development  activities  on  Indian  lands  in  the  state.  Membership  in  the 
Association  is  open  to  all  federally-recognized  Indian  tribes  with  a  land  base  in  the  state  of  Arizona. 
Our  purpose  is  to  promote  the  economic  and  governmental  interests  as  they  affect  and  are  affected 
by  gaming.  An  important  aspect  of  our  purpose  is  to  preserve  the  integrity  of  Indian  gaming  for  our 
tribal  governments,  our  tribal  communities,  our  casino  regulators,  and  our  patrons. 

The  Association's  Executive  Committee  is  comprised  of  tribal  leaders  with  a  long  and  proven  record 
of  advancing  the  sovereign  interests  of  tribal  governments.  They  include  the  following: 

Dale  Phillips,  AIGA  Chairman 
Member  -  Cocopah  Tribal  Council 

Arcadio  Gastelum,  AIGA  Vice  Chairman 
Chairman  -  Pascua  Yaqui  Tribe 
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Mary  Thomas,  AIGA  Secretary 
Governor  -  Gila  River  Indian  Community 

Clinton  Pattea,  AIGA  Treasurer 

President  -  Fort  McDowell  Indian  Community 

Indian  Gaming  in  Arizona 

There  are  21  Indian  tribes  in  Arizona;  16  of  which  have  entered  into  tribal/state  compacts  in  order 
to  legally  operate  Class  III  gaming  as  mandated  by  the  Indian  Gaming  Regulatory  Act  of  1988 
(IGRA).  In  1994  and  1995  respectively,  members  of  the  Navajo  Nation  and  the  Hopi  Tribe  rejected 
casino  gaming  proposals  via  public  votes.  The  San  Juan  Southern  Paiute  and  Havasupai  Tribes  have 
provided  no  official  or  public  position  on  casino  gaming  as  yet. 

One  other  tribe,  the  Sak  River  Pima-Maricopa  Indian  Community,  has  attempted  to  secure  a  compact 
with  the  state,  but  was  turned  away  by  the  governor  citing  the  ruling  from  the  9th  Circuit  Court  of 
Appeals  on  Rumsey  v.  Wilson,  a  California  case.  In  November,  1995,  the  Community  filed  suit 
against  the  State  of  Arizona  and  Governor  Fife  Symington  for  refusing  to  negotiate  a  gaming 
compact.  The  Salt  River  law  suit  has  not  been  resolved  since  the  Supreme  Court  ruling. 

Our  gaming  experience  in  Arizona  has  run  a  tumultuous  and  challenging  course.  Beginning  with  raids 
on  our  tribal  casinos  in  May,  1 992  by  federal  law  enforcement  officials  and  ending  with  an  historic 
signing  of  tribal/state  gaming  compacts  in  June,  1993,  it  seems  that  Arizona  Indian  tribes  have 
experienced  a  broad  range  of  events  in  gaming.  In  spite  of  all  the  challenges,  Arizona  tribes  still 
managed  to  agree  to  terms  for  gaming  compacts  with  the  State  of  Arizona. 

Court-ordered  mediation  eventually  led  to  compacts  between  the  tribes  and  the  governor  facilitated 
by  Secretary  of  Interior  Bruce  Babbitt.  Our  compacts  include  features  that  might  be  considered 
unique  to  Arizona  Among  these  features  was  a  tier  system  involving  limits  on  the  number  of  gaming 
devices  based  on  tribal  population.  The  tier  system  involves  the  following: 


Number  of  Enrolled 
Tribal  Members 

Number  of  Authorized 
Gaming  Devices 

Number  of 

Authorized 

Gaming 

Facility  Locations 

1   -4,000 

475 

2 

4,001   -8,000 

700 

3 

8,001   -  16,000 

900 

3 

Above  16,000 

1,400 

4 
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Arizona  tribes  believed  the  tier  system  to  be  a  workable  compromise  with  Governor  Symingu,. 
Under  the  ruling  of  the  court-appointed  mediator,  Arizona  tribes  were  entitled  to  considerably  more 
gaming  devices  and  could  have  held  out  for  more  devices.  However,  in  the  spirit  of  cooperation, 
tribal  leaders  agreed  to  the  limits. 

Our  eventual  success  would  not  have  been  possible,  however,  without  the  court  appointed  mediator 
provided  for  in  IGRA.  The  fact  is  that  in  Arizona  (and  most  probably  in  many  other  states),  Indian 
tribes  needed  the  right  to  court  against  the  state  so  the  state  would  play  fair  and  honest  in  negotiating 
gaming  compacts. 

The  Seminole  Decision 

The  landscape  has  changed,  however,  in  the  wake  of  the  Seminole  decision  handed  down  by  the 
Supreme  Court  on  March  27,  1996.  In  that  decision,  the  Supreme  Court  ruled  that  the  Congress  did 
not  have  the  power  to  authorize  Indian  tribes  to  file  suit  against  states  in  federal  court  in  cases  where 
the  state  fails  to  negotiate  gaming  compacts  in  good  faith.  On  the  surface,  the  ruling  recognizes  the 
sovereign  immunity  of  states  against  suits  without  the  state's  consent. 

While  state  governments  claim  a  tremendous  victory  with  the  decision,  Arizona  tribal  governments 
view  the  ruling  as  a  narrow  loss  for  Indian  tribes.  Our  views  on  the  decision  can  be  summarized  in 
the  following  manner: 

A.  The  Seminole  decision  does  not  take  away  the  ability  nor  the  right  of  Indian  tribes  to 
have  gaming  on  their  own  lands.  Since  the  Indian  Gaming  Regulatory  Act  did  not 
give  Indian  tribes  the  right  to  have  gaming  in  the  first  place,  the  Supreme  Court  did 
not  take  away  that  right. 

B.  The  Seminole  decision  does  not  affect  compacts  already  agreed  to  by  the  tribes  and 
the  state. 

C.  The  Seminole  decision  does  take  away  ability  of  a  tribe  to  file  suit  in  federal  court  that 
could  be  exercised  in  cases  where  the  state  refuses  to  negotiate  a  gaming  compact  in 
good  faith. 

The  Seminole  ruling  has  no  affect  in  those  situations  where  negotiations  succeed.  In  sum,  the  ruling 
is  a  significant  loss,  particularly  in  light  of  the  provision  still  in  IGRA  that  authorizes  the  Secretary 
of  Interior  to  promulgate  rules  and  procedures  for  the  conduct  of  Class  III  gaming  in  cases  where 
states  refuse  to  negotiate  gaming  compacts.  We  hope  that  the  Secretary  will  now  exercise  that 
authority  as  a  remedy  to  Seminole. 

In  Arizona,  16  tribal  governments  have  gaming  compacts  in  place.  Those  compacts  will  not  be 
affected  by  the  decision.  However,  the  ruling  certainly  affects  the  Salt  River  Pima-Maricopa  Indian 
Community  in  their  current  quest  for  a  gaming  compact.  It  also  potentially  affects  the  remaining  four 
tribes  who  presently  do  not  have  compacts  in  place. 
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Recommended  Remedy  to  Seminole 

The  Arizona  Indian  Gaming  Association  respectfully  requests  that  the  Secretary  of  Interior 
immediately  exercise  the  authorities  conferred  upon  his  Office  to  promulgate  rules  and  procedures 
for  Class  III  gaming  for  those  tribal  communities  whose  choice  is  to  have  gaming. 

The  Seminole  decision  has  given  reluctant  state  governments  a  veto  over  Indian  gaming.  State 
governments  have  no  need  to  negotiate  with  Indian  tribes  for  compacts.  Beyond  that,  it  is  blatantly 
unfair  that  the  same  state  governments,  who  fought  so  vigorously  to  have  a  role  in  determining 
gaming  to  be  conducted  on  Indian  lands  within  their  exterior  borders,  would  fight  just  as  hard  to  keep 
from  participating.  State  governments  were  granted  unique  and  historic  powers  in  the  Indian  Gaming 
Regulatory  Act  of  1 988  and  many  states,  including  Arizona,  have  now  demonstrated  that  they  can't 
be  trusted  to  deal  fairly  with  Indian  tribes. 

States  have  used  the  1 1th  Amendment  to  avoid  the  duty  in  IGRA  to  negotiate  in  good  faith.  All 
tribes  with  compacts  are  concerned  that  now  states  will  use  the  1 1  th  Amendment  to  try  to  violate  the 
compacts  with  impunity. 

Another  option  for  correcting  the  problems  created  by  Seminole  is  to  amend  the  Indian  Gaming 
Regulatory  Act.  However,  that  option  will  require  a  lengthy  process  and  will  also  open  opportunities 
for  additional  assaults  on  the  sovereign  rights  and  powers  of  tribal  governments.  If  the  Committee 
considers  amendments  to  IGRA,  then  the  members  of  the  Arizona  Indian  Gaming  Association  would 
welcome  the  opportunity  to  participate  in  that  process. 

Conclusion 

Having  come  to  terms  with  the  State  of  Arizona  on  gaming  compacts,  Arizona  gaming  tribes  are 
continuing  to  prove  what  they  have  maintained  all  along.  That  is,  gaming  revenues  provide  tribal 
governments  with  the  single  most  effective  means  to  fulfill  their  governmental  responsibilities  to  their 
members  and  communities. 

In  the  face  of  dwindling  federal  government  resources,  Arizona  gaming  tribes  have  been  able  to 
maintain  a  steady  pace  of  new  growth  and  development  because  of  gaming  revenues.  New  jobs  are 
being  created  in  the  tribal  communities,  new  schools  are  being  built,  health  care  centers  are  being 
established,  education  and  scholarship  programs  are  being  expanded,  services  for  tribal  elders  and 
youth  are  providing  recipients  with  a  sense  of  well-being  like  never  before,  and  important  economic 
development  strategies  are  being  developed  and  put  into  place  -  waiting  to  yield  the  kind  of  results 
that  will  benefit  many  generations  to  come. 

We  trust  that  the  Senate  Committee  on  Indian  Affairs  will  see  the  wisdom  in  including  Arizona  Indian 
tribes  in  forging  solutions  to  this  critical  shuatioa  We,  of  course,  stand  ready  to  respond  to  your  call. 

Thank  you  for  the  opportunity  to  submit  this  statement. 
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ATTORNEYS  AT  LAW 

FIRST  NATIONAL  BANK  BUILDING 
POST  OFFICE  DRAWER  M 

ALAMOGORDO,  NEW urvlr"  .  >.i.r.u«:i.  F  FETTINGER 

88311-7521  •  NORMAN  D  BLOOM  JR 

GREGORY  M  QUINLAN 

JOHN  D  WHEELER 

■■««,-  ANNE-KATHRYN  CLAASSEN 

May   20,    1996 

AREA  CODE  (505)  437-6620 
FAX  (505)  437-6629 

Hon.  John  McCain,  Chairman 
Committee  on  Indian  Affairs 
United  States  Senate 
Washington,  DC  20510-6450 

Dear  Mr.  Chairman  and  Members  of  the  Committee: 

President  Wendell  Chino  has  asked  me  to  convey  to  the 
Committee  the  Mescalero  Apache  Tribe's  position  regarding  the 
issues  raised  at  the  May  9,  1996  hearing  of  the  Senate  Indian 
Affairs  Committee.  Please  accept  this  letter  as  the  Tribe's 
statement  regarding  the  issues  discussed. 

As  was  made  clear  at  the  hearing,  all  Tribes  will  be 
greatly  affected  by  the  Seminole  opinion.  Even  Tribes  that 
currently  have  a  Compact,  like  the  Mescalero  Apache  Tribe,  will 
be  impacted  by  this  decision.  Tribes  that  do  not  have  a 
compact  or  tribes  whose  compacts  are  scheduled  to  expire  will 
feel  the  weight  of  the  Seminole  even  more  heavily. 

The  Tribe  argues  for  the  position  taken  by  the  Eleventh 
Circuit  that  the  Secretary  can  immediately  prescribe  the  terms 
and  conditions  under  which  Indian  gaming  may  be  conducted  if  a 
State  interposes  an  Eleventh  Amendment  defense.  The  Tribe 
acknowledges  that  this  position  is  contrary  to  the  one  taken  by 
the  Ninth  Circuit  in  Spokane  Tribe  of  Indians  v.  Washington.  28 
F.3d  991  (9th  Cir.  1994).  Therefore,  the  Tribe  would  encourage 
legislation  that  would  forestall  future  litigation  by  expressly 
adopting  the  Eleventh  Circuit's  opinion  and  restating  the 
Secretary's  authority  to  promulgate  rules  governing  gaming  on 
Indian  lands  when  a  state  will  not  negotiate  in  good  faith  or 
when  a  state  raises  an  Eleventh  Amendment  defense. 

This  would  be  advisable  for  several  reasons,  not  the  least 
important  of  which  is  that  this  could  encourage  states  to 
negotiate  with  tribes  regarding  Indian  gaming.  If  the 
Secretary  was,  in  the  future,  found  not  to  have  the  authority 
to  immediately  promulgate  rules  governing  Indian  gaming  on 
lands  over  which  a  state  has  refused  to  negotiate,  then  a  state 
would  have  no  incentive  to  negotiate  with  a  tribe. 

It  is  the  Tribe's  position  that  Congress,  in  the  I.G.R.A., 
has  endowed  the  Secretary  with  absolute  authority  to  promulgate 
rules  governing  gaming  on  Indian  lands  when  a  State  refuses  to 
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^n^*'„  1"cludln^  when  a  state  interposes  an  Eleventh 
Amendment  defense.  The  Tribe  is  not  adverse  to  the  Secretary 
adopting  rules  which  would  govern  his  decision-making  process 

discretion  "th^tthi65,  SLT*'  in  *"?  Way'  L^ir  the* absolute 
discretion  that  the  Secretary  now  enjoys  in  this  area. 

Please  do  not  hesitate  to  contact  me  if  you  have  anv 
Sv£i°n?  °r  COnCerns  regarding  this  statement.  ^hanK  you  in 
advance  for  your  consideration  of  this  statement. 

Very  truly  yours, 
Gregory  M.  Quinlan 


JDW:ep 

cc:   President  Wendell  Chino 
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(505)  869  6333 
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PUEBLO  of  ISLETA 

P.O   Box  1270 
Islela.  New  Mexico  87032 

May  9,  1996 

The  Honorable  John  McCain,  Chairman 
Senate  Committee  on  Indian  Affairs 
838  Hart  Senate  Office  Building 
Washington,  DC    20215 

Re:      Indian  Gaming  Regulatory  Act 

Dear  Senator  McCain: 

We  have  been  informed  that  a  hearing  has  been  scheduled  on  the  IGRA  and 
the  impact  of  the  Supreme  Court's  Seminole  decision  for  May  9,  1996,  and  are 
disappointed  that  the  most  affected  parties-gaming  tribes-have  not  been  invited  to 
testify.  We  presume  that  this  omission  will  be  rectified  and  we  will  be  invited  to 
testify  before  the  Committee.  Some  of  our  present  thoughts  follow,  although, 
because  of  the  short  notice,  they  are  not  exhaustive. 

New  Mexico  Tribal-State  Compacts.  After  many  years  of  the  State 
refusing  to  negotiate  with  tribes  and  extensive  and  expensive  litigation,  finally,  in 
early  1995,  New  Mexico  tribes  negotiated  and  signed  IGRA  compacts  with  the  State 
and  obtained  approval  and  Federal  Register  publication  from  Interior.  Now  the 
validity  of  these  compacts  is  being  attacked,  not  only  by  the  State  but  also  by  the 
United  States  Attorney  for  New  Mexico.  Our  point  is  simple:  the  compacts  were 
negotiated  in  good  faith  and  were  recognized  as  valid  by  our  Pueblo,  the  State  of  New 
Mexico,  Interior,  and  the  United  States  Attorney  when  executed  and  first  presented. 
Our  Pueblo,  in  reliance  on  the  compacts,  has  expended  much  of  its  credit  and 
resources  and  does  not  now  intend  to  retreat.  Litigation  and  other  actions  against  us 
are  proceeding.  Assistance  from  the  United  States  Senate,  from  the  Administration, 
and  from  others  is  vital  in  this  connection,  and  your  specific  support  is  urgently 
requested. 

New  Mexico  -  a  Class  Ed  gaming  state.  New  Mexico,  as  well  as  the  United 
States  Attorney,  having  changed  their  positions,  now  state  that  New  Mexico  is  not  a 
class  III  gaming  state.  Interior  has,  so  far,  remained  steadfast,  taking  the  position 
that  New  Mexico  is  a  class  III  gaming  state,  and  has  maintained  its  approval  of  our 
Pueblo's  tribal-state  compact.  The  present  position  of  the  State  and  U.S.  Attorney 
that  the  compacts  were  not  valid  when  they  were  signed  in  early  1995  is  most 
certainly  not  accurate  now  because,  among  other  reasons,  the  State  of  New  Mexico 
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has  embraced  wholeheartedly  class  III  gaming  by  passage  of  the  New  Mexico  Lottery 
Act,  Section  6-24-1,  NMSA  1978  (as  amended),  etseq.,  effective  July,  1995.  The 
Authority  is  to  be  funded  by  bonds  which  are  "legal  investments"  for  anyone  charged 
with  the  investment  of  public  funds  and  may  be  accepted  as  security  for  public 
money.  Interest  on  the  bonds  is  tax  exempt.  The  Act  expressly  authorizes  electronic 
lottery  games.  All  of  the  "on-line"  games  authorized  in  the  Act  require  the  use  of 
electromechanical  devices,  a  central  computer,  a  telecommunications  system,  and  a 
video,  an  LCD,  or  another  technologically  equivalent  display.  The  New  Mexico 
Lottery's  on-line  system  will  be  capable  of  processing  25,000  wagers  per  minute  and 
5  million  transactions  each  dav.  State  sanctioned  gambling  includes  licensed  pari- 
mutuel  wagering  on  horse  races  throughout  the  State,  as  well  as  pari-mutuel 
wagering  on  bicycle  races.  Bingo  and  raffles  have  been  permitted  by  charitable 
organizations  for  many  years.  New  Mexico,  as  a  matter  of  public  policy,  permits  a 
wide  variety  of  class  III  gaming;  by  no  means  does  it  prohibit  such  gaming  but, 
instead,  merely  regulates  it.  Clearly,  class  III  gaming  is  permitted  under  both  the 
Cabazon  standard,  as  well  as  the  similar  standard  stated  in  the  IGRA.  It  is 
disingenuous  for  New  Mexico  or,  indeed,  the  United  States  Attorney,  to  take  the 
contrary  position  apparently  with  the  sole  intent  of  rendering  harm  to  New  Mexico 
gaming  tribes. 

Government-to-Government  Relationship.  At  all  times,  in  dealing  with 
the  United  States  and  the  State  of  New  Mexico,  our  Pueblo  has  maintained  a 
government-to-government  stance.  When  dealing  with  the  State,  attempting  to 
negotiate  a  compact,  our  Pueblo  presented  itself  in  a  forthright,  businesslike  manner, 
entirely  consistent  with  the  law.  Ultimately,  after  many  years  of  frustration,  the 
effort  culminated  in  an  IGRA  compact.  Similarly,  in  dealing  with  the  United  States- 
both  Interior  and  the  United  States  Attorney~the  Pueblo  has  presented  itself  in  a  like 
manner.  Unhappily,  both  the  United  States  Attorney  and  the  State  have 
dramatically  changed  their  stance  and  are  now  accusing  the  Pueblo  of  violating  the 
law,  reversing  themselves  to  now  take  the  position  that  our  compact  is  invalid.  This 
is  intolerable.  We  have  asked,  and  now  ask,  only  that  the  United  States  Attorney,  as 
well  as  the  State  of  New  Mexico,  treat  our  Pueblo  as  our  Pueblo  has  sought  to  treat 
those  entities,  that  is,  as  legitimate,  validly  constituted  governments.  If  this 
standard  could  be  mandated  as  to  those  governmental  entities,  the  Pueblo's 
difficulties  should  vanish. 

Senate  Committee  Action.  Your  Committee  should  initiate  legislation  or 
otherwise  direct  and  encourage  the  Secretary  to  utilize  his  existing  authority  to 
establish  procedures  for  class  III  gaming.  This  is  imperative  if  we  are  to  be  assured 
that  we  may  continue  our  gaming  operation.  Another  approach  would  be  to  amend 
the  Indian  Gaming  Regulatory  Act  so  that  participation  by  a  state  would  not  be 
required  at  all  or  otherwise  to  facilitate  tribally-run  class  III  gaming. 

As  indicated,  these  thoughts  are  preliminary,  although  we  believe  directly  on 
point,  and  warrant  your  consideration.  We  look  forward  to  the  opportunity  to  present 
a  more  formal  position,  involving  other  points,  to  your  Committee. 

Yours  very  truly, 


iLU^VXA)   tf/UstOtJ 


Alvino  Lucero 
Governor 
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Tommy  G.  Thompson 

Raymond  C.  Scheppach 

Governor  of  Wisconsin 

Executive  Director 

Chairman 

Hall  of  the  States 

Bob  Miller 

444  North  Capitol  Street 

Governor  of  Nevada 

Washington,  DC.  20001-1512 

Vice  Chairman 

Telephone  (202)  624-5300 

May  20,  1996 


The  Honorable  John  McCain 

Chair 

Committee  on  Indian  Affairs 

U.S.  Senate 

Washington,  DC  20510 

Dear  Senator  McCain  and  Senator  Inouye: 


The  Honorable  Daniel  K.  Inouye 

Vice  Chair 

Committee  on  Indian  Affairs 

U.S.  Senate 

Washington,  DC  20510 


A  wide  range  of  views  no  doubt  arose  during  your  committee's  May  9  oversight  hearing  to 
consider  the  impact  of  the  U.S.  Supreme  Court's  decision  in  Seminole  Tribe  of  Florida  v. 
Florida  on  the  implementation  of  the  Indian  Gaming  Regulatory  Act  of  1988  (IGRA).  As  you 
consider  this  spectrum  of  opinions,  we  remind  you  that  Governors  continue  to  be  concerned 
about  the  implementation  of  this  act.  In  addition,  we  reject  the  notion  that  the  secretary  of  the 
U.S.  Department  of  the  Interior  may  appropriate  the  authority  to  permit  tribal  operation  of 
Class  III  gaming. 

Under  our  interpretation  of  the  Seminole  decision,  IGRA  remains  the  only  vehicle  through 
which  a  tribe  can  operate  Class  DI  gaming.  Further,  we  find  that  nothing  exists  in  IGRA  or 
elsewhere  that  endows  the  secretary  with  the  authority  to  develop  a  process  to  allow  tribal 
operation  of  Class  m  gaming,  effectively  a  bypass  of  the  compacting  process  established  by 
law. 

Seminole  resolved  the  issue  of  the  states'  Eleventh  Amendment  immunity  to  suit  and  should 
encourage  state  and  tribal  governments  to  stay  at  the  table  to  resolve  their  compact  negotiation 
conflicts.  Governors  consistently  have  rejected  the  suggestion  that  the  federal  government  can 
impose  its  will  on  a  state  in  conflict  with  the  state's  public  policy  on  gambling.  By  enacting 
IGRA,  Congress  clearly  intended  that  states  would  have  a  significant  role  in  determining  the 
nature  of  the  gambling  activities  that  would  be  operated  on  tribal  lands  within  the  state  and  that 
this  process  would  be  a  state  and  tribal  government-driven  process. 

Governors  have  consistently  expressed  concern  over  the  lack  of  uniform  interpretation  of  IGRA 
in  the  courts  and  have  urged  the  act's  clarification.  However,  Governors  will  strongly  oppose 
any  solution  to  the  conflicts  arising  out  of  IGRA  implementation  that  does  not  include  strict 
adherence  to  state  gambling  laws,  regulations,  and  procedures — unless  agreed  to  by  the  state. 
In  addition,  we  will  firmly  object  to  any  assertion  by  the  secretary  of  the  power  to  authorize 
Class  fU  gaming  for  tribes.  We  are  reviewing  the  National  Governors'  Association's  current 
IGRA  reform  policy,  taking  into  consideration  the  Seminole  holding.  We  will  continue  to  work 
with  you  toward  resolving  the  complex  issues  arising  out  of  the  implementation  of  IGRA. 
Please  submit  our  letter  into  the  record  of  the  May  9  oversight  hearing. 


&/       /P~& 


Governor  Bob  Miller 
Vice  Chairman 
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PREFACE 


MISSION  STATEMENT 

The  National  Indian  Gaming  Association  (NIGA),  established  in  1985,  is  a  non- 
profit organization  of  140  Indian  Nations  with  other  non-voting  associate  mem- 
bers representing  organizations,  tribes  and  businesses  engaged  in  tribal  gaming 
enterprises  from  around  the  country.  The  common  commitment  and  purpose  of 
NIGA  is  to  advance  the  lives  of  Indian  peoples — economically,  socially  and  politi- 
cally. NIGA  operates  as  a  clearinghouse  and  educational,  legislative  and  public 
policy  resource  for  tribes,  policymakers  and  the  public  on  Indian  gaming  issues 
and  tribal  community  development. 

The  mission  of  the  National  Indian  Gaming  Association  is  to  protect  and  pre- 
serve the  general  welfare  of  tribes  striving  for  self-sufficiency  through  gaming  en- 
terprises in  Indian  Country.  To  fulfill  its  mission,  NIGA  works  with  the  Federal 
government  to  develop  sound  policies  and  practices  and  to  provide  technical  assis- 
tance and  advocacy  on  gaming-related  issues.  In  addition,  NIGA  seeks  to  main- 
tain and  protect  Indian  sovereign  governmental  authority  in  Indian  Country. 


24-586    96-14 
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INTRODUCTION 

The  National  Indian  Gaming  Association  (NIGA)  is  the  oldest,  largest  and  most 
representative  organization  of  Indian  gaming  interests  in  the  United  States.  NIGA 
was  founded  in  1985  to  promote,  protect  and  preserve  the  sovereign  rights  of  Ameri- 
can Indians  with  respect  to  gaming  interests.  The  National  Congress  of  American 
Indians  (NCAI)  is  the  oldest,  largest  and  most  representative  organization  of  In- 
dian interests  in  the  United  States.  NCAI  was  founded  in  1944  to  promote,  protect 
and  preserve  the  sovereign  rights  of  American  Indians.  On  April  19, 1993  these  two 
organizations,  NIGA  and  NCAI,  came  together  to  form  a  joint  task  force  on  Indian 
gaming  to  coordinate  the  position  of  Indian  Tribes  on  gaming  matters. 

In  1994  this  joint  Task  Force,  through  the  efforts  of  the  Tribes  affiliated  with  the 
two  organizations,  set  up  a  working  committee  comprised  of  Tribal  professionals 
from  within  the  Indian  gaming  industry,  including  attorneys,  certified  public  ac- 
countants, auditors,  and  Tribal  leaders,  to  develop  baseline  internal  control  proce- 
dures for  gaming  facilities  operated  by  Indian  nations  under  the  Federal  Indian 
Gaming  Regulatory  Act  (IGRA).  This  First  Edition  of  the  standards  is  meant  as  the 
initial  step  of  a  work-in-progress  by  that  Minimum  Internal  Control  Standards  Task 
Force,  touching  many  important  areas  but  keeping  in  mind  the  opportunity  for 
improvement  and  other  subjects  still  to  come.  It  was  adopted  by  the  NIGA/NCAI 
Task  Force  with  the  stipulation  that  the  development  of  complete  standards  is  to  be 
an  ongoing  process,  and  with  the  express  invitation  to  any  who  read  or  implement 
these  to  provide  comments  to  the  Task  Force  so  that  additions  and  improvements 
can  be  made. 

It  is  well  understood  that  these  standards  do  not  constitute  regulations  and  should 
not  be  construed  as  such.  These  Minimum  Internal  Control  Standards  are  intended 
to  bridge  a  perceived  gap  in  the  gaming  operations  in  Indian  country.  Recognizing 
that  IGRA,  compacts,  tribal  laws  and  ordinances,  and  federal  law  enforcement  al- 
ready provide  substantial  and  comprehensive  regulation  and  oversight,  these  stan- 
dards target  areas  that  have  hereto  been  argued  to  be  a  weak  link  in  the  chain  of 
regulation. 

The  NIGA/NCAI  Internal  Controls  Task  Force  project  was  born  out  of  the  recog- 
nition, long  held  by  tribes,  that  vital  tribal  programs  which  are  funded  by  gaming 
revenues  would  not  survive  unless  the  gaming  operations  on  which  they  depended 
remained  healthy  through  the  maintenance  of  strong  internal  controls.  Indian  gam- 
ing provides  essential  revenue  to  programs  which  fulfill  basic  human  needs,  such 
as  housing,  educational,  elderly,  health,  and  job  training  assistance  —  and  which, 
but  for  those  stated  revenues,  would  be  wholly  reliant  upon  ever  shrinking  federal 
and  state  budgets.  Indeed,  no  one  has  a  greater  interest  in  ensuring  that  honesty, 
integrity,  sound  management  practices,  freedom  from  corruption  and  undue  out- 
side influences,  and  recognition  of  tribal  sovereignty  are  zealously  guarded  than 
do  the  tribal  governments  that  rely  on  gaming  revenues  as  a  means  of  achieving 
self-sufficiency.  Thus  tribes  have  always  been  in  the  forefront  of  regulating  them- 
selves as  governmental  gaming  operations  —  just  as  state  lotteries  do  —  to  satisfy 
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their  own  high  standards  and  to  account  fairly  to  their  constituents.  These  stan- 
dards simply  echo  that  mission.  It  is  a  natural  attempt  to  institutionalize  what  tribes 
have  learned  so  that  others,  both  tribal  and  non-tribal,  can  benefit  from  that  experi- 
ence. 

Candidly  and  somewhat  sadly,  however,  these  standards  also  represent  more: 
the  need  by  tribes  to  conduct  a  continuing  vigil  to  dispel  any  and  all  myths  that  too 
frequently  arise  about  tribal  gaming  operations,  usually  from  competitors,  both 
public  and  private,  that  want  the  gaming  industry  left  to  themselves.  In  creating 
these  standards  the  Task  Force  therefore  sought  out  not  only  tribal  gaming  experts 
but  also  the  advice  of  those  familiar  with  casino  operations  and  government  regu- 
lation in  major  gaming  venues  throughout  the  country.  By  doing  so,  the  Task  Force 
sought  to  confirm  that  the  standards  by  which  tribes  abide  are  no  less,  and  are 
usually  greater  than,  those  mandated  in  other  jurisdictions.  The  goal  then  was  to 
begin  a  process  of  formalizing  an  objective  set  of  standards  against  which  all  casi- 
nos, not  just  those  operated  on  Indian  nations,  can  be  measured,  and  to  demon- 
strate that  tribal  operations  are  committed  to  meeting  and  usually  exceeding  those 
benchmarks. 

We  recognize,  of  course,  that  this  First  Edition  of  standards  do  not  yet  meet  all  of 
our  expectations,  but  only  because  we  deemed  it  valuable  to  produce  our  initial 
effort  in  as  short  a  time  as  possible  in  order  to  demonstrate  the  high  priority  which 
gaming  tribes  have  assigned  to  this  subject.  We  are  satisfied  that  the  subjects  we 
covered  provide  a  sound  and  well-recognized  basis  for  conducting  gaming  with 
the  utmost  integrity  and  accountability.  We  eagerly  invite  your  comments  and  sug- 
gestions, and  the  opportunity  to  work  with  the  Task  Force,  on  the  continuing  de- 
velopment of  these  Minimum  Internal  Control  Standards.' 


Sharon  House  Monica  Lubiarz 

Co-Chairperson  Co-Chairperson 

NIGA/NCAI  Task  Force  on  Indian  NIGA/NCAI  Task  Force  on  Indian 
Gaming  Internal  Control  Standards  Gaming  Internal  Control  Standards 


Confidential  Information  for  NIGA  Members  Only 
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PURPOSE 

Gaming  Tribes  nationally  find  that  the  gaming  industry  is  vitally  important  to 
the  economy  of  the  Tribe's  and  the  general  welfare  of  its  members.  The  continued 
growth  and  success  of  gaming  is  dependent  upon  public  confidence  and  trust  that 
gaming  is  conducted  honestly  and  that  gaming  is  free  from  criminal  and  corrup- 
tive elements.  Public  confidence  and  trust  can  only  be  maintained  by  regulation  of 
all  persons,  locations,  practices,  associations  and  activities  related  to  the  operation 
of  gaming  establishments.  Therefore,  all  establishments  where  gaming  is  conducted 
and  where  gaming  devices  are  operated  must  be  controlled  and  operated  to  pro- 
tect public  safety,  good  order  and  general  welfare,  and  to  foster  the  stability  and 
success  of  gaming. 

Ultimate  responsibility  for  the  maintenance  of  adequate  internal  controls  resides 
with  each  individual  tribe.  To  the  extent  satisfactory  controls  are  maintained,  the 
Tribe  may  use  alternative  procedures  to  achieve  these  controls,  as  long  as  these 
alternative  procedures  (or  compensating  controls)  are  documented  with  support- 
ing analysis. 

As  a  result  of  the  changing  gaming  environment,  this  is  intended  to  be  a  living 
document  which  therefore  shall  be  updated  periodically  as  necessary. 
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MINIMUM  INTERNAL  CONTROL  STANDARDS  (MICS) 

INTERNAL  CONTROL  SYSTEM 


Internal  controls,  or  good  business  practices,  form  the  basis  for  effective  minimum  internal  control  standards    (MICS) 
Internal  control  system  shall  be  designed  to  reasonably  assure  that 


(I) 
(2) 
(3) 
(4) 
(5) 

(6) 


(7) 
(8) 
(9) 
(10) 


Assets  are  safeguarded. 

Financial  records  are  accurate  and  reliable. 

Transactions  are  performed  in  accordance  with  the  Tribe's  general  or  specific  authorization: 

Access  to  assets  is  permitted  only  in  accordance  with  the  Tribe's  specific  authorization. 

Recorded  accountability  for  assets  is  compared  with  actual  assets  at  frequent  intervals  and  appropriate 

action  is  taken  with  respect  to  any  discrepancies; 

Functions,  duties  and  responsibilities  are  appropriately  segregated  and  performed  in  accordance  with 

sound  practices  by  competent,  qualified  personnel  so  that  errors  will  be  disclosed  and  corrected  in  a 

timely  manner. 

The  efficiency  of  operations  is  increased. 

Fraud  is  prevented  or  exposed, 

The  safety  of  employees  and  the  public  is  enhanced. 

Competency  of  staff  and  ability  to  comply  with  the  stipulated  policv  and  procedures  is  promoted  thru 

training 
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GAMING  STANDARDS 

TABLE  GAMES 

Tier  A:  Gaming  Facilities  with  annual  gross  gaming  revenue  in  excess  of 
$7,000,000.  All  Control  Standards  apply  to  Tier  A  unless  noted  otherwise. 

Tier  B:  Gaming  Facilities  with  annual  gross  gaming  revenue  at  or  below 
$7,000,000.  All  Control  Standards  apply  to  Tier  B  unless  noted  otherwise. 

Note  1:       Throughout  the  table  games  section  all  references  to  dealers  include  boxmen. 

Note  2:  For  any  Tribal  authorized  computer  application,  alternate  documentation 
and/or  procedures  which  provide  at  least  the  level  of  control  described  by  these  stan- 
dards will  be  acceptable. 

CREDIT  PLAY 

There  are  two  basic  credit  play  systems  available.  A  "marker  system"  allows  for 
credit  to  be  both  issued  and  repaid  in  the  pit.  A  "name  credit  system"  allows  for 
the  issuance  of  credit;  however,  payments  in  the  pit  are  not  permitted.  Gaming 
Facilities  wishing  to  extend  credit  are  to  select  one  or  both  of  these  systems  if  credit 
play  in  the  pit  is  desired. 

MARKER  CREDIT  PLAY  STANDARDS  (Exclusive  of  rim  credit  and  call  bets) 

1.  Prior  to  the  issuance  of  gaming  credit  to  a  player,  the  employee  extending  the 
credit  contacts  the  cashier  or  other  independent  source  to  determine  if  the 
player's  credit  limit  has  been  properly  established  and  remaining  credit  avail- 
able is  sufficient  for  the  advance. 

2.  Proper  authorization  of  credit  extension  in  excess  of  the  previously  established 
limit  is  documented. 

3.  Amount  of  credit  extended  is  communicated  to  the  cage  or  another  indepen- 
dent source  with  the  amount  documented  within  a  reasonable  time  subsequent 
to  each  issuance. 

4.  A  record  is  maintained  which  details  the  following:  (An  example  of  such  a 
document  would  be  a  master  credit  play  record  retained  at  the  pit  podium.) 

a.  The  signature  or  initials  of  the  individual(s)  approving  the  extension  of  credit 
(unless  such  information  is  contained  elsewhere  for  each  issuance). 

b.  The  legible  name  of  the  individual  receiving  the  credit. 
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c.  The  date  and  shift  of  granting  the  credit. 

d.  The  table  on  which  the  credit  was  extended. 

e.  The  amount  of  credit  issued. 

f.  The  marker  number. 

g.  The  amount  of  credit  remaining  after  each  issuance  or  the  total  credit  avail- 
able for  all  issuances. 

h.  The  amount  of  payment  received  and  nature  of  settlement  (e.g.,  credit  slip 
number,  cash,  chips,  etc.) 

i.    The  signature  or  initials  of  the  individual  receiving  payment/ settlement. 

5.  The  above  mentioned  forms  are  safeguarded,  and  adequate  procedures  are 
employed  to  control  the  distribution,  use  and  access  to  these  forms. 

6.  All  credit  extensions  are  initially  evidenced  by  marker  buttons  which  are  dis- 
played on  the  table  in  public  view  and  placed  there  by  supervisory  personnel. 

7.  Marker  preparation  is  initiated  and  other  records  updated  within  approximately 
one  hand  of  play  following  the  initial  issuance  of  credit  to  the  player. 

8.  Marker  buttons  are  removed  only  by  the  dealer  employed  at  the  table  upon 
completion  of  a  marker  transaction. 

9.  The  marker  form  is  in  at  least  triplicate  form  (triplicate  form  being  defined  as 
three  parts  performing  the  functions  delineated  in  the  standard  below)), 
prenumbered  by  the  printer,  and  utilized  in  numerical  sequence.  This  require- 
ment is  not  in  reference  to  the  distribution  of  batches  of  markers  to  various  pits. 

10.  At  least  three  parts  of  each  separately  numbered  marker  form  are  utilized  as 
follows: 

a.  Original-maintained  in  the  pit  until  settled  or  transferred  to  the  cage. 

b.  Payment  Slip-Maintained  in  the  pit  until  marker  is  paid.  If  paid  in  the  pit, 
slip  is  inserted  in  the  table  drop  box.  If  not  paid,  slip  is  transferred  to  the 
cage  with  the  original. 

c.  Issue  Slip-Inserted  into  the  appropriate  table  drop  box  when  credit  is  ex- 
tended or  when  the  player  has  signed  the  original. 

11.  When  marker  documentation  (e.g.,  payment  slip  and  issue  slip)  is  inserted  in 
the  drop  box,  such  action  is  performed  by  the  dealer  at  the  table. 

12.  The  original  marker  contains  at  least  the  following  information:  preprinted 
number,  player's  name  and  signature,  date,  and  amount  of  credit  issued. 

13.  The  issue  slip  or  stub  includes  the  same  preprinted  number  as  the  original,  the 
table  number,  date  and  time  of  issuance,  and  amount  of  credit  issued.  The  issue 
slip  or  stub  also  includes  the  signature  of  the  individual  extending  the  credit, 
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and  the  signature  or  initials  of  the  dealer  at  the  applicable  table,  unless  this 
information  is  included  on  another  document  verifying  the  issued  marker. 

14.  The  payment  slip  includes  the  same  preprinted  number  as  the  original.  When 
the  marker  is  paid  in  full  in  the  pit,  it  will  also  include  the  table  number  where 
paid,  date  and  time  of  payment,  nature  of  settlement  (cash,  chips,  etc.)  and 
amount  of  payment.  The  payment  slip  also  includes  signature  of  a  pit  supervi- 
sor acknowledging  payment,  and  the  signature  or  initials  of  dealer  receiving 
payment,  unless  this  information  is  included  on  another  document  verifying 
the  payment  of  the  marker. 

15.  When  payment  is  received  from  a  customer  at  a  table  in  the  pit,  and  the  funds 
are  to  be  transported  to  a  table  other  than  that  where  the  payment  is  being 
made,  the  following  procedures  will  be  necessary: 

a.  A  pit  supervisor  will  collect  the  marker  from  the  table  where  the  credit  was 
issued,  the  pit  podium,  or  the  casino  cage  and  will  take  it  to  the  table  where 
payment  is  being  accepted. 

b.  The  dealer/boxman  at  the  table  where  the  marker  is  being  paid  will  break 
down  the  payment  from  the  customer  in  the  presence  of  the  supervisor.  The 
supervisor  and  the  dealer/boxman  both  sign  the  payment  copy  of  the  marker. 
The  original  part  of  the  marker  is  given  to  the  customer. 

c.  The  pit  supervisor  will  deliver  the  payment  along  with  the  marker  pay- 
ment copy  to  the  table  where  the  credit  was  issued. 

d.  Upon  arrival  at  the  table  where  the  credit  was  issued,  the  dealer/boxman 
breaks  down  the  payment  and  places  it  into  the  chip  tray  (and/or  drop 
box)  in  the  presence  of  the  supervisor.  The  dealer/boxman  at  this  table  also 
signs  the  marker  payment  copy.  The  dealer/boxman  drops  the  marker  pay- 
ment copy  into  the  table  drop  box.  The  supervisor  records  the  payment  on 
the  player/table  cards. 

16.  When  partial  payments  are  made  in  the  pit,  a  new  marker  is  completed  reflect- 
ing the  remaining  balance  and  the  marker  number  of  the  marker  originally  is- 
sued. 

17.  When  partial  payments  are  made  in  the  pit,  the  payment  slip  of  the  marker 
which  was  originally  issued  is  properly  cross-referenced  to  the  new  marker 
number,  completed  with  all  information  required  by  Standard  14,  and  inserted 
into  the  drop  box. 

18.  The  cashier's  cage  or  another  independent  source  is  notified  when  payments 
(full  or  partial)  are  made  in  the  pit  so  that  cage  records  can  be  updated  for  such 
transactions.  Notification  is  made  no  later  than  when  the  patron's  play  is  com- 
pleted or  at  shift  end,  whichever  is  earlier. 

19.  All  portions  of  markers,  both  issued  and  unissued,  are  safeguarded  and  proce- 
dures are  employed  to  control  the  distribution,  use  and  access  to  the  forms. 
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20.  An  investigation  is  performed  to  determine  the  cause  and  responsibility  for 
loss  whenever  marker  forms,  or  any  part  thereof,  are  missing ,  and  the  result  of 
the  investigation  is  documented. 

21.  When  markers  are  transferred  to  the  cage,  marker  transfer  forms  or  marker 
credit  slips  (or  similar  documentation)  are  utilized  and  such  documents  include, 
at  a  minimum,  the  date,  time,  shift,  marker  number(s),  table  number(s),  amount 
of  each  marker,  the  total  amount  transferred,  signature  of  pit  supervisor  releas- 
ing instruments  from  pit,  and  the  signature  of  cashier  verifying  receipt  of  in- 
struments at  the  cage. 

Note:         All  markers  will  be  transferred  to  the  cage  within  24  hours  of  issuance. 

22.  Markers  are  transported  to  the  cashier's  cage  by  an  individual  who  is  indepen- 
dent of  the  marker  issuance  and  payment  functions  (pit  clerks  may  perform 
this  function). 

NON-MARKER  CREDIT  PLAY  (A.KA.,  Name  Credits) 

If  personal  checks,  payroll  checks,  customer  checks  (a.k.a.,  counter  checks  or  hold 
checks),  or  any  other  credit  instruments,  other  than  markers,  are  accepted  in  the 
pit,  then  the  following  are  necessary: 

23.  Prior  to  the  transacting  of  credit  instruments  (except  traveler's  checks)  with  a 
player,  the  employee  extending  the  credit  contacts  the  cashier  or  another  inde- 
pendent source  to  determine  if  the  player's  credit  limit  has  been  properly  estab- 
lished and  the  remaining  credit  available  is  sufficient  for  the  advance. 

24.  All  credit  instruments  are  transferred  to  the  cashier's  cage  immediately  follow- 
ing the  acceptance  of  the  instrument  and  issuance  of  chips. 

25.  An  order  for  credit  is  completed  which  includes  the  patron's  name  and  amount 
of  the  credit  instrument  in  addition  to  the  information  required  for  a  standard 
table  credit. 

26.  The  standards  used  for  table  credits  are  strictly  adhered  to  for  "name  credits," 
where  applicable,  including  patron's  name  and  amount  of  credit  instrument. 

27.  The  acceptance  of  payments  in  the  pit  for  non-marker  credit  instruments  is 
strictly  prohibited. 

CALL  BETS  AND  RIM  CREDIT 

28.  A  call  bet  is  evidenced  by  the  placement  of  a  lammer  button  (or  other  identifi- 
able designation)  in  an  amount  equal  to  that  of  the  wager  in  a  specific  location 
on  the  table.  The  placement  of  the  lammer  button  is  performed  by  supervi- 
sory/boxmen  personnel  only.  An  exception  exists  in  baccarat  where  a  dealer 
may  physically  place  the  lammer  only  after  receiving  a  supervisor's  specific 
authorization.  The  call  bet  is  settled  at  the  end  of  each  hand  of  play  by  the 
preparation  of  a  marker,  repayment  of  the  credit  extended,  or  the  payoff  of  the 

Confidential  Information  for  NIGA  Members  Only 


423 


Gaming  Standards-Table  Games  12 

winning  wager.  Lammer  buttons  are  removed  only  by  the  dealer/boxman 
employed  at  the  table  upon  completion  of  the  call  bet  transaction.  Call  bets 
extending  beyond  one  hand  of  play  are  prohibited. 

Note:  A  "call  bet"  is  a  wager  made  without  chips  or  cash.  For  the  purpose  of 
settling  a  call  bet  a  "hand  of  play"  in  craps  is  defined  as  a  "natural  winner"  (e.g.,  a 
seven  or  eleven  on  the  come-out  roll),  a  "natural  loser"  (e.g.,  a  two,  three  or  tzvelve 
on  the  come-out  roll),  a  "seven-out,"  or  the  player  "making  his  point"  which  ever 
comes  first. 

29.  All  other  extensions  of  credit  that  are  not  evidenced  by  an  immediate  prepara- 
tion of  a  marker  are: 

a.  Evidenced  by  the  issuance  of  chips  to  be  placed  in  a  neutral  zone  on  the 
table  and  then  extended  to  the  patron  for  the  patron  to  wager,  or  to  the  dealer 
to  wager  for  the  patron. 

b.  Evidenced  by  the  placement  of  a  lammer  button  (or  other  identifiable  desig- 
nation) in  the  amount  equal  to  that  of  the  chips  extended. 

c.  Recorded  on  a  prenumbered  document  (e.g.,  player  card).  All  such  exten- 
sions, and  subsequent  repayments,  will  be  recorded  individually  on  this 
document,  (however,  this  document  is  not  a  substitute  for  other  pit  docu- 
ments used  to  control  credit  in  the  pit.) 

d.  Evidenced  by  the  recording  of  the  initials  or  signatures  of  a  supervisor  and 
the  dealer  on  the  player  card  attesting  to  the  validity  of  all  credit  extensions 
and  repayments. 

e.  Evidenced  by  an  indication  of  the  settlement  method  on  the  player  card 
(e.g.,  serial  number  of  marker  issued,  "chips"  or  "cash"). 

30.  Player/Table  cards,  or  similarly  used  documents,  are: 

a.  Prenumbered  and  accounted  for  by  a  department  independent  of  the  pit 

b.  Reconciled  with  other  forms  utilized  to  control  the  issuance  of  pit  credit 
(e.g.,  master  credit  records,  table  cards) 

c.  Transferred  to  accounting  on  a  daily  basis  where  periodic  and  random  test- 
ing is  performed  to  insure  compliance  with  the  above  requirements 

d.  Tested  during  the  internal  audit  review  of  table  games  procedures 

e.  Settled  as  in  Standard  29(e)  no  later  than  when  the  patron  leaves  the  table  at 
which  the  card  is  prepared. 
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FILL  AND  CREDIT  STANDARDS 

31.  Fill/credit  slips  are  in  at  least  triplicate  form,  in  a  continuous  numerical  series, 
and  prenumbered  by  the  printer  in  a  form  utilizing  the  alphabet  and  only  in 
one  series  at  a  times. 

Note:  The  alphabet  need  not  be  used  if  the  numerical  series  is  not  repeated  during 
the  business  year. 

32.  Unissued  and  issued  fill/credit  slips  are  safeguarded  and  adequate  procedures 
are  employed  in  the  distribution,  use  and  control  of  same. 

Note:         This  standard  does  not  apply  to  Tier  B  gaming  facilities. 

33.  Personnel  from  the  cashier  or  pit  departments  have  no  access  to  the  locked  box 
copies  of  the  fill/ credit  slips. 

Note:  For  Tier  B  gaming  facilities  only  someone  other  than  participants  in  the  fill/ 
credit  transactions  may  have  access  to  the  locked  box  copies. 

34.  When  a  fill/credit  slip  is  voided,  the  cashier  clearly  marks  "void"  across  the 
face  of  the  original  and  first  copies,  the  cashier  and  runner/independent  per- 
sonnel sign  both  original  and  first  copies,  and  the  cashier  submits  original  and 
first  copies  to  accounting  department  for  retention  and  accountability. 

35.  Fill  transactions  are  authorized  by  a  pit  supervisor  prior  to  the  issuance  of  fill 
slips  and  transfer  of  chips,  tokens  or  monetary  equivalents.  The  fill  request  is 
communicated  to  the  cage  where  the  fill  slip  is  generated. 

36.  At  least  three  parts  of  each  fill  slip  are  utilized  as  follows: 

a.  One  part  is  transported  to  the  pit  with  the  fill  and,  after  the  appropriate 
signatures  are  obtained,  deposited  in  the  table  drop  box. 

b.  One  part  is  retained  in  the  cage  for  reconciliation  of  cashier  bank. 

c.  One  part  is  retained  intact  by  the  locked  machine  and  thereafter  in  a  con- 
tinuous unbroken  form. 

Note:  The  part  that  is  placed  in  the  drop  box  is  of  a  different  color  for  fills  than  for 
credits,  unless  the  type  of  transaction  is  CLEARLY  DISTINGUISHABLE  in  an- 
other manner.  The  checking  of  a  box  on  the  form  is  not  a  "clearly  distinguishable" 
indicator. 

37.  The  table  number,  shift  and  amount  of  fill  by  denomination  and  in  total  are 
noted  on  all  copies  of  the  fill  slip.  The  correct  date  and  time  is  indicated  on  at 
least  two  copies. 

38.  All  fills  are  carried  from  the  cashier's  cage  by  an  individual  who  is  independent 
of  the  transaction. 

Note:         This  standard  does  not  apply  to  Tier  B  gaming  facilities. 
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39.  The  fill  slip  is  signed  by  at  least  the  following  individuals  (as  an  indication  that 
each  has  counted  the  amount  of  the  fill  and  the  amount  agrees  with  the  fill  slip): 

a.  Cashier-Who  prepared  the  fill  slip  and  issued  the  chips,  tokens  or  monetary 
equivalent. 

b.  Runner-Who  carried  the  chips,  tokens  or  monetary  equivalents  from  the 
cage  to  the  pit. 

Note:         This  standard  does  not  apply  to  Tier  B  gaming  facilities. 

c.  Dealer-VVho  received  the  chips,  tokens  or  monetary  equivalents  at  the  gam- 
ing table. 

d.  Pit  Supervisor-Who  supervised  the  fill  transaction. 

40.  Fills  are  either  broken  down  or  verified  by  the  dealer  in  public  view  before  the 
dealer  places  the  fill  in  the  table  tray. 

41.  Fill  slips  are  inserted  in  the  drop  box  by  the  dealer. 

42.  When  table  credits  are  transacted,  a  two-part  order  for  credit  is  prepared  by  the 
pit  supervisor  for  transferring  chips,  tokens  or  monetary  equivalents  from  the 
pit  to  the  cashier  area  or  other  secure  area  of  accountability. 

Note:  An  order  for  credit  is  not  required  if  chips,  tokens  and  equivalents  are  trans- 
ported with  a  credit  slip. 

43.  The  duplicate  copy  of  an  order  for  credit  is  retained  in  pit  to  check  credit  slip  for 
proper  entries  and  to  document  the  total  amount  of  chips,  tokens  and  monetary 
equivalents  removed  from  the  table. 

44.  At  least  three  parts  of  each  credit  slip  are  utilized  as  follows: 

a.  One  part  is  retained  in  the  cage  for  reconciliation  of  cashier  bank. 

b.  One  part  is  transported  to  the  pit  by  the  runner  who  brought  the  chips,  to- 
kens, markers  or  monetary  equivalents  from  the  pit  to  the  cage,  and,  after 
the  appropriate  signatures  are  obtained,  deposited  in  the  table  drop  box. 

c.  One  part  is  retained  by  the  locked  machine  intact  in  a  continuous  unbroken 
form. 

Note:  The  part  that  is  placed  in  the  drop  box  is  of  a  differen  t  color  for  fills  than  for 
credits,  unless  the  type  of  transaction  is  clearly  distinguishable  in  another  manner. 
The  checking  of  a  box  on  the  form  is  not  a  "clearly  distinguishable"  indicator. 

45.  The  table  number,  shift,  and  the  amount  of  credit  by  denomination  and  in  total 
are  noted  on  all  copies  of  the  credit  slip.  The  correct  date  and  time  is  indicated 
on  at  least  two  copies. 
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46.  Chips,  tokens  and/or  monetary  equivalents  are  removed  from  the  table  tray  by 
the  dealer  and  are  either  broken  down  or  verified  by  the  dealer  in  public  view 
prior  to  placing  them  in  racks  for  transfer  to  the  cage. 

47.  All  chips,  tokens  and  monetary  equivalents  removed  from  the  tables  and  mark- 
ers removed  from  the  pit  are  carried  to  the  cashier's  cage  by  an  individual  who 
is  independent  of  the  transaction. 

Note:         This  standards  does  not  apply  to  Tier  B  gaming  facilities. 

48.  The  credit  slip  is  signed  by  at  least  the  following  individuals  (as  an  indication 
that  each  has  counted  and  verified  the  items  transferred  or  in  the  case  of  mark- 
ers, reviewed  the  items  transferred): 

a.  Cashier-Who  received  the  items  transferred  from  the  pit  and  prepared  the 
credit  slip. 

b.  Runner-Who  carried  the  items  transferred  from  the  pit  to  the  cage  and  re- 
turned to  the  pit  with  the  credit  slip. 

Note:         This  standards  does  not  apply  to  Tier  B  gaming  facilities. 

c.  Dealer-Who  had  custody  of  the  items  prior  to  transfer  to  the  cage. 

d.  Pit  Supervisor-Who  supervised  the  credit  transaction. 

49.  The  credit  slip  is  inserted  in  the  drop  box  by  the  dealer. 

50.  Chips,  tokens  or  other  monetary  equivalents,  are  deposited  on  or  removed  from 
gaming  tables  only  when  accompanied  by  the  appropriate  fill/credit  or  marker 
documentation  (e.g.,  inadequately  documented  cross-  fills,  even  money  ex- 
changes, and  foreign  currency  exchanges  in  the  pit  are  prohibited). 

TABLE  DROP  STANDARDS 

51.  At  the  close  of  each  shift: 

a.  Each  table's  chip,  token  and  coin  and  marker  inventory  is  counted  and  re- 
corded on  a  table  inventory  form; 

or 

b.  If  the  table  banks  are  maintained  on  an  imprest  basis,  a  final  fill  or  credit  is 
made  to  bring  the  bank  back  to  par. 

52.  If  final  fills  are  not  made,  beginning  and  ending  inventories  are  recorded  on  the 
master  game  sheet  for  shift  win  calculations  purposes. 

53.  The  accuracy  of  inventory  forms  prepared  at  shift  end  is  verified  by  either  two 
pit  supervisors  or  one  pit  supervisor  and  one  supervisor  from  another  gaming 
department.  Verifications  are  evidenced  by  signatures  on  the  inventory  forms. 

Note:         This  standard  does  not  apply  to  Tier  B  gaming  facilities. 
Confidential  Information  for  NIGA  Members  Only 


427 


Gaming  Standards-Table  Games  16 

54.  If  inventory  forms  are  placed  in  the  drop  box,  such  action  is  performed  by  some- 
one other  than  a  pit  supervisor. 

Note:         This  standard  does  not  apply  to  Tier  B  gaming  facilities. 

55.  At  the  end  of  each  shift,  all  locked  "drop  boxes"  are  removed  from  the  tables  by 
an  individual  independent  of  the  pit  shift  being  dropped. 

Note:  For  Tier  B  gaming  facilities.,  at  a  minimum  of  once  every  24  hours,  all 

locked  "drop  boxes"  are  removed  from  the  tables  by  an  individual  independent  of  the 
pit  shift  being  dropped. 

56.  If  drop  boxes  are  not  placed  on  all  tables,  then  the  pit  department  documents 
which  tables  were  open  during  the  shift. 

Note:         This  standard  does  not  apply  to  Tier  B  gaming  facilities. 

57.  Upon  removal  from  tables,  drop  boxes  are  transported  directly  to  the  count 
room  or  other  secure  place  and  locked  in  a  secure  manner  until  the  count  takes 
place. 

58.  The  transporting  of  drop  boxes  is  performed  by  a  minimum  of  two  individuals, 
at  least  one  of  who  is  independent  of  the  pit  shift  being  dropped. 

Note:         This  standard  does  not  apply  to  Tier  B  gaming  facilities. 

59.  All  drop  boxes  are  posted  with  a  number  corresponding  to  a  permanent  num- 
ber on  the  gaming  table  and  marked  to  indicate  game,  table  number  and  shift. 

SOFT  COUNT  STANDARDS 

60.  The  soft  count  is  performed  by  a  minimum  of  three  persons.  For  Tier  B  gaming 
facilities,  a  minimum  of  two  persons  may  perform  the  soft  count  provided  the 
count  is  viewed  either  live  or  on  videotape  within  seven  days  by  a  licensed  key 
employee  independent  of  the  soft  count  team  and  pit  department. 

61.  Count  team  members  are  rotated  on  a  routine  basis.  (Rotation  is  such  that  the 
count  team  is  not  consistently  the  same  three  individuals  more  than  four  days 
per  week.) 

Note:         This  standard  does  not  apply  to  Tier  B  gaming  facilities. 

62.  The  count  team  is  independent  of  transactions  being  reviewed  and  counted 
and  the  subsequent  accountability  of  soft  drop  proceeds. 

Note:  The  use  of  a  dealer  is  acceptable.  A  cage  cashier  may  be  used  if  this  person  is 
not  allowed  to  perform  the  recording  function.  An  accounting  representative  may 
be  used  if  there  is  an  independent  audit  of  all  soft  count  documentation. 

63.  In  areas  where  the  count  of  funds  is  being  processed,  policies  and  procedures 
shall  be  developed  that  prohibit  extraneous  items  and  addresses  appropriate 
clothing  restrictions. 
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64.  The  drop  boxes  are  individually  emptied  and  counted  on  the  count  room  table. 

65.  As  the  contents  of  each  box  are  counted  and  verified  by  the  counting  employ- 
ees, the  count  is  recorded  on  the  count  sheet  in  ink  or  other  permanent  form  of 
recordation  prior  to  commingling  the  funds  with  funds  from  other  boxes. 

66.  Drop  boxes,  when  empty,  are  shown  to  another  member  of  the  count  team,  to 
another  person  who  is  observing  the  count,  or  to  recorded  or  live  surveillance  - 
provided  the  count  is  monitored  in  its  entirety  by  someone  independent  of  the 
count. 

67.  Original  and  first  copies  of  fill/credit  slips  are  matched  or  otherwise  reconciled 
by  the  count  team  to  verify  that  the  total  dollar  amounts  for  the  shift  are  identi- 
cal. 

Note:         For  Tier  B  gaming  facilities,  this  step  may  be  performed  by  the  accounting 
department. 

68.  Orders  for  fill(if  applicable) /credit  are  matched  to  the  fill/ credit  slips. 

69.  Fills  and  credits  are  traced  to  or  recorded  on  the  count  sheet  and  examined  for 
correctness. 

70.  Pit  marker  issue  and  payment  slips  are  traced  to  or  recorded  on  the  count  sheet 
by  the  count  team,  unless  other  procedures  are  in  effect  which  assure  that  issue 
and  payment  slips  were  placed  into  the  drop  box  in  the  pit. 

71.  The  opening/ closing  table  and  marker  inventory  forms  (if  applicable)  are  ex- 
amined and  traced  to  or  recorded  on  the  count  sheet. 

72.  Corrections  to  information  originally  recorded  by  the  count  team  on  soft  count 
documentation  are  made  by  crossing  out  the  error,  entering  the  correct  figure, 
and  then  obtaining  the  initials  of  at  least  two  count  team  members  who  verified 
the  change. 

73.  After  the  count  sheet  has  been  reconciled  to  the  currency,  all  members  of  the 
count  team  attest  by  signature  to  the  accuracy  of  the  games  drop  count.  Three 
verifying  signatures  (two  signatures  for  Tier  B  gaming  facilities)  on  the  count 
sheet  are  adequate  if  all  additional  count  team  personnel  sign  a  supplemental 
document  evidencing  their  involvement  in  the  count  process. 

74.  All  monies  and  monetary  equivalents  that  were  counted  are  turned  over  to  the 
cage  cashier  (who  is  independent  of  the  count  team)  or  to  an  individual  inde- 
pendent of  the  revenue  generation  and  the  count  process  for  verification. 

75.  The  above  mentioned  individual  (Standard  74)  certifies  by  signature  as  to  the 
accuracy  of  the  monies  delivered  and  received. 

76.  Stored  drop  boxes,  full  or  empty,  must  be  secured  and  inspection  of  or  access  to 
these  drop  boxes  is  restricted  to  authorized  members  of  the  drop  team  and  count 
team. 
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77.  Access  to  the  count  room  during  the  count  is  restricted  to  members  of  the  drop 
and  count  teams,  excluding  authorized  observers,  supervisors  for  resolution  of 
problems  and  authorized  maintenance  personnel. 

Note:  Tier  B  gaming  facilities  may  use  alternative  controls  which  provide  security 

over  u naccou n ted  for  funds. 

78.  The  count  sheet  is  retained /secured  by  the  count  team  until  delivery  to  the 
accounting  department. 

79.  The  count  sheet,  with  all  supporting  documents,  is  promptly  delivered  to  the 
accounting  department  by  someone  other  than  the  cashier's  department.  Al- 
ternatively, it  may  be  adequately  secured  (e.g.,  locked  container  to  which  only 
accounting  personnel  can  gain  access)  until  retrieved/ received  by  the  account- 
ing department. 

KEY  CONTROL  STANDARDS 

80.  Drop  Box  Release  Keys 

a.  Drop  box  release  keys  are  maintained  by  a  department  independent  of  the 
pit  department. 

b.  Only  the  person  authorized  to  remove  drop  boxes  from  the  tables  is  allowed 
access  to  the  release  keys. 

Note:  The  count  team  members  may  have  access  to  the  release  keys  during  the  soft 
count  in  order  to  reset  the  drop  boxes. 

c.  Persons  authorized  to  drop  the  table  games  drop  boxes  are  precluded  from 
having  access  to  drop  box  contents  keys. 

Note:         This  standard  does  not  apply  to  Tier  B  gaming  facilities. 

81.  The  physical  custody  of  the  keys  needed  for  accessing  stored  full  drop  box  con- 
tents requires  involvement  of  persons  from  two  separate  departments. 

82.  Drop  Box  Storage  Rack  Keys(If  Applicable.) 

a.  Someone  independent  of  the  pit  department  is  required  to  accompany  such 
keys  and  observe  each  time  drop  boxes  are  removed  from  or  placed  in  stor- 
age racks. 

Note:         This  standard  does  not  apply  to  Tier  B  gaming  facilities. 

b.  Persons  authorized  to  obtain  drop  box  storage  rack  keys  are  precluded  from 
having  access  to  drop  box  contents  keys  (with  the  exception  of  the  count 
team.) 
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83.  Drop  Box  Contents  Keys 

Only  count  team  members  are  allowed  access  to  drop  box  contents  keys  and 
only  during  the  soft  count  process. 

Note:  This  standard  is  not  applicable  to  emergency  situations  which  require  drop 
box  access  at  other  than  scheduled  count  times.  At  least  two  persons  from  separate 
departments,  including  management,  must  participate  in  these  situations.  The  rea- 
son for  access  must  be  documented  with  signatures  of  all  participants  and  observ- 
ers. 

84.  Count  Room  Keys 

At  least  three  (two  for  Tier  B  gaming  facilities)  count  team  members  are  re- 
quired to  be  present  at  the  time  count  room  and  other  soft  count  keys  are  issued 
for  the  soft  count. 

85.  Duplicate  Keys 

All  duplicate  keys  are  maintained  in  a  manner  which  provides  the  same  de- 
gree of  control  over  drop  boxes  as  is  required  for  the  original  keys. 

86.  The  involvement  of  at  least  two  individuals  independent  of  the  cage  depart- 
ment is  required  to  access  stored  empty  drop  boxes. 

MISCELLANEOUS 

87.  Playing  cards  and  dice,  not  yet  issued  to  the  pit,  are  maintained  in  a  secure 
location  to  prevent  unauthorized  access  and  reduce  the  possibility  of  tamper- 
ing. 

88.  Used  cards  and  dice  are  maintained  in  a  secure  location  until  "marked,"  "scored" 
or  "destroyed"  to  prevent  unauthorized  access  and  reduce  the  possibility  of 
tampering. 

89.  Pit  supervisory  personnel  (with  authority  equal  to  or  greater  than  those  being 
supervised)  provide  supervision  of  all  table  games. 

STATISTICS 

90.  Records  reflecting  statistical  drop,  statistical  win  and  statistical  win  to  statisti- 
cal drop  hold  percentage  by  table  and  type  of  game  are  maintained  by  shift,  by 
day,  cumulative  month-to-date,  and  cumulative  year-to-date. 

Note  1:       Statistical  drop  can  be  computed  by  either  of  the  following  methods: 

a.    Drop  plus  marker  credit  slips  plus  pit  credit  repaid  with  chips  in  the  pit. 

or 
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b.  Drop  plus  pit  credit  issues  minus  pit  credit  issues  not  in  exchange  for  chips 
minus  pit  credit  repaid  with  cash  in  the  pit. 

Note  2:      Statistical  win  equals  table  games  gross  revenue  plus  marker  credit  slips. 

91.  This  information  is  presented  to  and  reviewed  by  management  independent  of 
the  pit  department  on  at  least  a  monthly  basis. 

92.  The  above  referenced  management  investigates  any  unusual  statistical  fluctua- 
tions with  pit  supervisory  personnel. 

Note:  At  a  minimum,  investigations  are  performed  for  all  statistical  percentage 
fluctuations  from  the  base  level  (for  types  of  table  games  with  more  than  two  tables) 
for  a  month  in  excess  of: 

a.  Plus/minus  3  percent  for  Tier  A  gaming  facilities. 

b.  Plus/minus  5  percent  for  Tier  B  gaming  facilities. 

The  "base  level"  is  defined  as  the  gaming  facilities  statistical  win  to  statistical 
drop  percentage  for  the  previous  business  year. 

93.  The  results  of  such  investigations  are  documented  in  writing  and  maintained 
for  inspection. 
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ELECTRONIC  GAMING  DEVICES/SLOTS 

Tier  A        Gaming  Facilities  with  annual  gaming  revenue  in  excess  of  $7,000,000.  All 
Control  Standards  apply  to  Tier  A  unless  otherwise  noted. 

Tier  B        Gaming  Facilities  with  annual  gaming  revenue  at  or  below  $7,000,000.  All 
Control  Standards  apply  to  Tier  B  unless  otherwise  noted. 

Note:         Slot  machines  in  play  at  the  start  of  the  business  day  on (Date) 

will  be  required  to  have  operating  meters  within  TWELVE  (12)  months. 

COMPUTERIZED  APPLICATIONS 

For  any  Tribal  authorized  computer  applications  that  provide  controls  compa- 
rable to  the  following  standards  will  be  acceptable. 

COIN  DROP  STANDARDS 

1.  A  minimum  of  three  employees(two  for  Tier  B  gaming  facilities)  is  required  in 
the  removal  of  the  slot  drop,  at  least  one  of  whom  is  independent  of  the  slot 
department. 

2.  Security  is  provided  over  the  buckets  removed  from  the  slot  drop  cabinets  prior 
to  and  during  transporting  to  the  count  room. 

3.  If  more  than  one  trip  is  required  to  remove  the  slot  drop  from  all  of  the  ma- 
chines, the  filled  carts  or  coins  are  either  locked  in  the  count  room  or  secured  in 
another  equivalent  manner. 

EQUIPMENT  STANDARDS 

4.  A  weigh  scale  calibration  module  is  secured  to  prevent  unauthorized  access 
(e.g.,  prenumbered  seal,  lock  and  key,  etc.). 

5.  Someone  independent  of  the  cage,  vault,  slot  and  count  team  function  is  re- 
quired to  be  present  whenever  the  calibration  module  is  accessed. 

6.  Such  access  is  documented  and  maintained. 

7.  If  a  weigh  scale  interface  is  used,  it  is  adequately  restricted  to  prevent  unautho- 
rized access  (passwords,  keys,  etc.) 

8.  If  the  weigh  scale  has  a  "zero  adjustment  mechanism,"  it  is  either  physically 
limited  to  minor  adjustment  (e.g.,  weight  of  a  bucket)  or  physically  situated 
such  that  any  unnecessary  adjustment  to  it  during  the  weigh  process  would  be 
observed  by  other  count  team  members. 

9.  The  weigh  scale  and  weigh  scale  interface  (if  applicable)  are  tested  by  someone 
else  who  is  independent  of  the  cage,  vault  and  slot  departments  and  count  team 
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at  least  semi-annually  the  above  test  is  performed  by  internal  audit  in  accor- 
dance with  the  internal  audit  standards. 

Note:  This  standard  does  not  apply  to  Tier  B  gaming  facilities. 

10.  During  the  slot  count  at  least  two  employees  verify  the  accuracy  of  the  weigh 
scale  with  varying  amounts  of  previously  counted  coin  for  each  denomination 
to  ensure  the  scale  is  properly  calibrated.  (Varying  weights/coin  from  drop  to 
drop  is  acceptable). 

11.  The  preceding  weigh  scale  and  weigh  scale  interface  test  results  are  documented 
and  maintained. 

12.  If  a  mechanical  coin  counter  is  used  (instead  of  a  weigh  scale),  procedures  are 
equivalent  to  those  described  in  the  Standards  Number  9, 10  and  11. 

SLOT  COUNT  AND  WRAP  STANDARDS 

13.  Access  to  the  count  room  during  the  drop  and  count  (any  time  uncounted  coin 
is  present)  is  restricted  to  provide  that  no  one  will  be  allowed  in  or  to  remain  in 
unless  at  least  three  members  (two  for  Tier  B  gaming  facilities)  of  the  slot  count 
team  are  present. 

Note:  For  Tier  B  gaming  facilities,  alternative  controls  which  provide  adequate 
security  over  unaccounted  for  funds  will  be  acceptable. 

14.  The  initial  weigh/count  is  performed  by  a  minimum  of  three  employees  (two 
for  Tier  B  gaming  facilities.) 

15.  The  slot  count  team  is  independent  of  the  generation  of  the  slot  revenue  and  the 
subsequent  accountability  of  slot  count  process.  For  Tier  B  gaming  facilities  at 
least  one  slot  count  team  member  must  be  independent. 

Note:  If  slot  department  employees  are  involved  in  the  slot  count  and/or  subse- 
quent transfer  of  the  wrap,  they  shall  be  non-supervisory  slot  employees  and  per- 
form the  laborer  function  only.  (A  "non-supervisory  slot  employee"  is  defined  as  a 
person  below  the  level  of  slot  shift  supervisor.) 

16.  The  following  functions  are  performed  in  the  counting  of  the  slot  drop. 

a.  Recorder  function  that  involves  the  recording  of  the  initial  slot  count. 

b.  Count  team  supervisor  function  that  involves  the  control  of  the  slot  weigh 
and  wrap  process.  For  Tier  A  gaming  facilities,  the  supervisor  is  precluded 
from  performing  the  initial  recording  of  the  weigh/count  unless  a  weigh 
scale  with  a  printer  is  used. 

17.  The  amount  of  the  slot  drop  from  each  machine  is  recorded  in  ink  on  a  slot 
count  document  by  the  recorder  or  mechanically  printed  by  the  weigh  scale.  If 
a  weigh  scale  interface  is  used,  the  slot  drop  figures  are  transferred  via  direct 
line  or  computer  storage  media. 

Confidential  Information  for  NIGA  Members  Only 


434 


Gaming  Standards-Electronic  Gaming  Device/Slots  23 

18.  The  recorder  and  at  least  one  other  count  team  member  sign  the  slot  count  docu- 
ment or  weigh  tape  attesting  to  the  accuracy  of  the  initial  weigh/count. 

19.  At  least  three  employees(or  two  employees  for  Tier  B  gaming  facilities)  who 
participate  in  the  weigh/count  and/or  wrap  process  sign  the  slot  count  docu- 
ment or  a  summary  report  to  attest  to  their  presence.  If  all  other  count  team 
members  do  not  sign  the  slot  count  document  or  a  summary  report,  they  sign  a 
supplemental  document  evidencing  their  participation  in  the  weigh/count  and/ 
or  wrap. 

20.  The  coins/ tokens  are  wrapped  and  reconciled  in  a  manner  that  precludes  the 
commingling  of  slot  drop  coin/token  with  coin/token  (for  each  denomination) 
from  the  next  slot  drop. 

21.  At  least  three  employees(two  employees  for  Tier  B  gaming  facilities)  are  present 
throughout  the  wrapping  of  the  slot  drop. 

Note:  If  the  slot  count  is  conducted  with  a  continuous  mechanical  count  meter 
which  is  not  reset  during  the  count  and  is  verified  in  writing  by  at  least  three  em- 
ployees (two  employees  for  Tier  B  gaming  facilities)  at  the  start  and  end  of  each 
denomination  count,  then  this  requirement  is  not  applicable. 

22.  If  the  coins/ tokens  are  not  wrapped  immediately  after  being  weight/counted, 
they  are  secured  and  not  commingled  with  other  coin. 

Note:  The  term  "wrapped  slot  drop"  includes  wrapped,  bagged  (with  continuous 
metered  verification),  and  racked  coin/tokens. 

23.  If  the  coins/ tokens  are  transported  off  the  property,  a  second  (alternative)  count 
procedure  must  be  performed  before  the  coins  leave  the  property  and  any  vari- 
ances are  documented. 

24.  Transfers  out  of  the  count  room  during  the  slot  count  and  wrap  process  are 
either  strictly  prohibited,  or  if  transfers  are  permitted  during  the  count  and  wrap, 
each  transfer  is  recorded  on  a  separate  multi-part  prenumbered  form  (used  solely 
for  slot  count  transfers)  which  are  subsequently  reconciled  by  the  Accounting 
Department  to  ensure  the  accuracy  of  the  reconciled  wrapped  slot  drop. 

25.  Transfers,  as  noted  above,  are  counted  and  signed  for  by  at  least  two  members 
of  the  count  team  and  by  someone  independent  of  the  count  team  who  is  re- 
sponsible for  authorizing  the  transfer. 

If  the  count  room  serves  as  a  coin  room  and  coin  room  inventory  is  not  secured 
so  as  to  preclude  access  by  the  count  team,  then  the  next  two  requirements  are 
satisfied: 

26.  At  the  commencement  of  the  slot  count  the  following  standards  are  met: 

a.  The  coin  room  inventory  is  counted  by  at  least  two  employees,  one  of  whom 
is  a  member  of  the  count  team  and  the  other  is  independent  of  the  weigh/ 
count  wrap  procedures. 
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b.  The  above  count  is  recorded  on  an  appropriate  inventory  form. 

27.  Upon  completion  of  the  wrap  of  the  slot  drop,  the  following  standards  are  met: 

a.  At  least  two  members  of  the  count  team  (wrap  team),  independently  from 
each  other,  count  the  ending  coin  room  inventory. 

b.  The  above  counts  are  recorded  on  a  summary  report(s)  which  evidences  the 
calculation  of  the  final  wrap  by  subtracting  the  beginning  inventory  from 
the  sum  of  the  ending  inventory  and  transfers  in  and  out  of  the  coin  room. 

c.  The  same  count  team  members  as  discussed  above  compare  the  calculated 
wrap  to  the  initial  weigh/count,  recording  the  comparison  and  noting  any 
variances  on  the  summary  report. 

d.  A  member  of  the  cage/vault  department  counts  the  ending  coin  room  in- 
ventory by  denomination.  This  count  is  reconciled  to  the  beginning  inven- 
tory, wrap,  transfers  and  initial  weigh/count  on  a  timely  basis  by  the  cage/ 
vault  or  other  department  independent  of  the  slot  department  and  the  weigh/ 
wrap  procedures. 

e.  At  the  conclusion  of  the  reconciliation,  at  least  two  count/ wrap  team  mem- 
bers and  the  verifying  employee  sign  the  summary  report(s)  attesting  to  its 
accuracy. 

Note:  For  Tier  B  gaming  facilities  the  functions  described  above  at  paragraphs  a 
and  c  may  be  performed  by  only  one  count  team  member.  That  count  team  member 
must  then  sign  the  summary  report,  along  with  the  verifying  employee  as  required 
under  paragraph  (e). 

If  the  count  room  is  segregated  from  the  coin  room,  or  if  the  coin  room  is 
used  as  a  count  room  and  the  coin  room  inventory  is  secured  to  preclude 
access  by  the  count  team,  the  following  requirement  is  satisfied: 

28.  Upon  completion  of  the  wrap  of  the  slot  drop: 

a.  At  least  two  members  of  the  count/ wrap  team  count  the  final  wrapped  slot 
drop  independently  from  each  other. 

b.  The  above  counts  are  recorded  on  a  summary  report. 

c.  The  same  count  team  members  as  discussed  above  (or  the  accounting  de- 
partment) compare  the  final  wrap  to  the  weigh/count,  recording  the  com- 
parison and  noting  any  variances  on  the  summary  report. 

d.  A  member  of  the  cage/vault  department  counts  the  wrapped  slot  drop  by 
denomination  and  reconciles  it  to  the  weigh/count. 

e.  At  the  conclusion  of  the  reconciliation,  at  least  two  count  team  members 
and  the  cage/ vault  employee  sign  the  summary  report  attesting  to  its  accu- 
racy. 
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f.  The  wrapped  coins  (exclusive  of  proper  transfers)  are  transported  to  the 
cage,  vault  or  coin  vault  after  the  reconciliation  of  the  weigh/count  to  the 
wrap. 

Note:  For  Tier  B  gaming  facilities  the  functions  described  above  at  paragraphs  a 
and  c  may  be  performed  by  only  one  count  team  member.  That  count  team  member 
must  then  sign  the  summary  report,  along  with  the  verifying  amplest  required  un- 
der paragraph  e. 

29.  Large  (by  denomination,  either  $1,000  or  2%  of  the  drop,  whichever  is  less)  or 
unusual  (zero  for  weigh  count  or  patterned  for  all  counts)  variances  between 
the  weigh/count  and  wrap  are  investigated  by  management  personnel  inde- 
pendent of  the  slot  department,  count  team  and  the  cage/vault  functions  on  a 
timely  basis. 

30.  The  results  of  such  investigation  are  documented  and  maintained. 

31.  All  slot  count  and  wrap  documentation,  including  any  applicable  computer 
storage  media,  is  immediately  delivered  to  the  accounting  department  by  other 
than  the  cashier's  department.  Alternatively,  it  is  adequately  secured  (e.g., 
locked  container  to  which  only  accounting  personnel  can  gain  access)  until  re- 
trieved or  received  by  the  accounting  department. 

32.  Corrections  on  slot  count  documentation  are  made  by  crossing  out  the  error, 
entering  the  correct  figure,  and  then  obtaining  the  initials  of  at  least  two  count 
team  employees.  If  a  weigh  scale  interface  is  used,  corrections  to  slot  count 
data  are  made  using  the  following  method: 

a.  Crossing  out  the  error  on  the  slot  document,  entering  the  correct  figure,  and 
then  obtaining  the  initials  of  at  least  two  count  team  employees.  If  this  pro- 
cedure is  used,  an  employee  independent  of  the  slot  department  and  count 
team  enters  the  correct  figure  into  the  computer  system  prior  to  the  genera- 
tion of  related  slot  reports. 

b.  During  the  count  process,  correct  the  error  in  the  computer  system  and  en- 
ter the  passwords  of  at  least  two  count  team  employees.  If  this  procedure  is 
used,  an  exception  report  is  generated  by  the  computer  system  identifying 
the  slot  machine  number,  the  error,  the  correction  and  the  count  team  em- 
ployees testifying  to  the  correction. 

CURrencY  ACCEPTOR  DROP  AND  COUNT  STANDARDS 

Note:  Standards  33  through  51  only  apply  to  those  gaming  facilities  with  20  or 
more  machines  equipped  with  currency  acceptors. 

For  Tier  B  gaming  facilities  the  currency  acceptor  drop  and  count  may  be  per- 
formed by  the  hard  count  team,  provided  such  drop  and  count  is  performed  as  a 
distinctly  separate  activity  from  the  hard  drop  and  count. 
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33.  Devices  accepting  U.S.  currency  for  credit  on,  or  change  from,  slot  machines 
provide  a  locked  drop  box  whose  contents  are  separately  keyed  from  the  drop 
bucket  cabinet. 

34.  The  currency  acceptor  drop  box  must  be  removed  by  an  employee  independent 
of  the  slot  department. 

35.  Upon  removal,  currency  acceptor  drop  boxes  are  transported  directly  to  the 
soft  count  room  or  other  similarly  restricted  location  and  locked  in  a  secured 
manner  until  the  count  takes  place. 

36.  The  transporting  of  currency  acceptor  drop  boxes  is  performed  by  a  minimum 
of  two  employees,  one  of  whom  is  independent  of  the  slot  department. 

37.  The  currency  acceptor  count  is  performed  in  a  room  or  equivalently  secured 
area  with  comparable  controls. 

38.  The  soft  count  is  performed  by  a  minimum  of  three  persons.  For  Tier  B  gaming 
facilities,  a  minimum  of  two  persons  may  perform  the  soft  count  provided  the 
count  is  viewed  either  live  or  on  videotape  within  seven  days  by  a  licensed  key 
employee  independent  of  the  soft  count  team  and  pit  department. 

39.  Currency  acceptor  count  team  members  are  rotated  on  a  routine  basis. 
Note:         This  standard  does  not  apply  to  Tier  B  gaming  facilities. 

40.  The  currency  acceptor  count  team  is  independent  of  the  transactions  being  re- 
viewed and  counted,  and  the  subsequent  accountability  of  currency  drop  pro- 
ceeds. 

Note:  A  cage  cashier  may  be  used  if  this  person  is  not  allowed  to  perform  the  re- 
cording function.  An  accounting  representative  may  be  used  if  there  is  an  indepen- 
dent audit  of  all  currency  acceptor  count  documentation. 

41.  The  currency  acceptor  drop  boxes  are  individually  emptied  and  counted. 

42.  As  the  contents  of  each  box  are  counted  and  verified  by  the  counting  employ- 
ees, the  count  is  recorded  on  the  count  sheet  in  ink  prior  to  commingling  the 
funds  with  funds  from  other  boxes. 

43.  Drop  boxes,  when  empty,  are  shown  to  another  member  of  the  count  team, 
another  observer,  or  to  be  recorded  live  by  surveillance  provided  the  count  is 
monitor  in  its  entirety  by  someone  independent  of  the  count. 

44.  Corrections  to  information  originally  recorded  by  the  count  team  on  currency 
acceptor  count  documentation  are  made  by  crossing  out  the  error,  entering  the 
correct  figure,  and  then  obtaining  the  initials  of  at  least  two  count  team  mem- 
bers who  verified  the  change. 

45.  After  the  count  sheet  has  been  reconciled  to  the  currency,  all  members  of  the 
count  team  attest  by  signature  to  the  accuracy  of  the  games  drop  count.  Three 
verifying  signatures  (two  signatures  for  Tier  B  gaming  facilities)  on  the  count 
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sheet  are  adequate  if  all  additional  count  team  personnel  sign  a  supplemental 
document  evidencing  their  involvement  in  the  count  process. 

46.  All  monies  counted  are  turned  over  to  the  cage  cashier  (who  is  independent  of 
the  count  team)  or  to  an  employee  independent  of  the  revenue  generation  and 
the  count  process  for  verification. 

47.  The  above  mentioned  employee  certifies  by  signature  as  to  the  accuracy  of  the 
currency  delivered  and  received. 

48.  Access  to  stored  full  drop  boxes  is  restricted  to  authorized  member  of  the  drop 
and  count  teams. 

49.  Access  to  the  count  room  is  restricted  to  members  of  the  drop  and  count  teams, 
excluding  authorized  observers,  supervisors  for  resolution  of  problems,  and 
authorized  maintenance  personnel. 

50.  The  count  sheet  is  retained/secured  by  the  count  team  until  delivery  to  the 
accounting  department. 

51.  The  count  sheet,  with  all  supporting  documents,  is  retained  the  count  team  until 
promptly  delivered  to  the  accounting  department  by  someone  other  than  the 
cashiers  department.  Alternatively,  it  may  be  adequately  secured  (e.g.,  locked 
container  to  which  only  accounting  personnel  can  gain  access)  until  retrieved 
or  received  by  the  accounting  department 

JACKPOT  PAYOUTS,  SLOT  FILLS  AND  SHORT  PAYS 

52.  For  jackpot  payouts  and  slot  fills,  the  three  part  payout  form/documentation 
includes  the  following  information: 

a.  Date  and  time 

b.  Machine  number 

c.  Dollar  amount  of  payout  or  slot  fill  (both  alpha  and  numeric) 

Note:  Alpha  is  optional  if  another  unalterable  method  is  used  for  evidencing  the 
amount  of  the  jackpot  or  fill. 

d.  Game  outcome  (including  reel  symbols,  card  values  and  suits,  etc.)  for  jack- 
pot payouts  only 

e.  Signatures  of  at  least  two  employees  verifying  and  witnessing  the  payout  or 
slot  fill. 

Note:  On  graveyard  shifts  (eight  hour  maximum)  payouts/fills  less  than  $100  can 
be  made  without  the  payout/fill  being  witnessed  if  the  second  person  signing  can 
reasonably  verify  that  a  payout/fill  is  justified. 

f.  Preprinted  or  concurrently-printed  sequential  numbers 
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53.  Jackpot  payouts  over  a  predetermined  amount  require  the  signature  and  verifi- 
cation of  a  supervisory  or  management  employee  independent  of  the  slot  de- 
partment. This  predetermined  amount  is  authorized  by  management,  docu- 
mented and  maintained. 

54.  For  short  pays  of  $10.00  or  more,  the  payout  form  includes: 

a.  Date  and  time 

b.  Machine  number 

c.  Dollar  amount  of  payout  or  slot  fill  (both  alpha  and  numeric) 

d.  Signatures  of  at  least  two  employees  (one  employee  for  Tier  B  gaming  facili- 
ties) verifying  and  witnessing  the  payout. 

Note:  Short  pays  involving  a  single  token  in  a  denomination  higher  than  $10.00  may  be 
handled  without  the  above  documentation. 

55.  Computerized  jackpot/fill  systems  are  restricted  so  as  to  prevent  unauthorized 
access  and  fraudulent  payouts  by  one  individual. 

56.  Payout  forms  are  controlled  and  routed  in  a  manner  that  precludes  any  one 
individual  from  producing  a  fraudulent  payout  by  forging  signatures,  or  by 
altering  the  amount  paid  out  subsequent  to  the  payout,  and  misappropriating 
the  funds. 

SLOT  DEPARTMENT  FUNDS  STANDARDS 

57.  The  slot  booths  and  change  banks,  which  are  active  during  the  shift,  are  counted 
down  and  reconciled  each  shift  utilizing  appropriate  accountability  documen- 
tation. 

58.  The  wrapping  of  loose  slot  booth  and  cashier  cage  coin  is  performed  at  a  time  or 
location  that  does  not  interfere  with  the  hard  count/wrap  process  or  the  ac- 
countability of  that  process. 

59.  A  record  is  maintained  evidencing  the  transfers  of  wrapped  and  unwrapped 
coin. 

EPROM  DUPLICATION 

Note  1:  If  duplication  of  gaming  device  program  storage  media  is  performed  and 
approval  has  been  received,  or  the  gaming  facility  is  a  licensed  manufacturer,  then 
procedures  #  60  through  #64  must  be  performed. 

Note  2:  The  EPROMS  of  some  manufacturers  may  be  protected  by  federal  copyright 
laws.  The  gaming  facility  should  insure  that  all  applicable  laws  are  complied  with 
when  duplicating  EPROMS. 

Note  3:  Equivalent  controls  must  be  in  place  should  gaming  device  program  storage 
media  other  than  EPROMS  be  duplicated. 
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60.  Procedures  are  developed  and  implemented  for  the  following: 

a.  Removal  of  EPROMS  from  devices,  the  verification  of  the  existence  of  errors 
as  applicable,  and  the  correction  via  duplication  from  the  master  game  pro- 
gram EPROM 

b.  Copying  one  gaming  device  program  to  another  approved  program 

c.  Verification  of  duplicated  EPROMS  prior  to  being  offered  for  play 

d.  Destruction,  as  needed,  of  EPROMS  with  electrical  failures 

e.  Securing  the  EPROM  duplicator  and  master  game  EPROMS  from  unre- 
stricted access 

61.  The  master  game  program  number,  par  percentage  and  the  pay  table  are  veri- 
fied when  initially  received  from  the  manufacturer  to  the  par  sheet. 

62.  Slot  machines  with  potential  jackpots  in  excess  of  $100,000  must  have  the  cir- 
cuit boards  locked  or  physically  sealed.  The  lock  or  seal  should  necessitate  the 
presence  of  an  individual  independent  of  the  slot  department  to  access  the  de- 
vice game  program  EPROM.  If  a  seal  is  used  to  secure  the  board  to  the  frame  of 
the  gaming  device,  it  must  be  pare-numbered. 

63.  Records  must  be  maintained  documenting  the  above  procedures.  The  docu- 
mentation must  include  the  following  information: 

a.  Date 

b.  Machine  number  (source  and  destination) 

c.  Manufacturer 

d.  Program  number 

e.  Personnel  involved 

f.  Reason 

g.  Disposition  of  any  permanently  removed  EPROM 
h.  Seal  numbers,  if  applicable 

i.    Approved  testing  lab  approval  number,  if  available 

64.  EPROMS  returned  to  gaming  devices  must  be  labeled  and  include  the  date, 
program  number,  information  identical  to  that  shown  on  the  manufacturer's 
label,  and  initials  of  the  individual  replacing  the  EPROM. 

THEORETICAL/ ACTUAL  HOLD 

65.  Accurate  and  current  theoretical  hold  worksheets  are  maintained  for  each  slot 
machine. 

Note:  This  standard  does  not  apply  to  Tier  B  gaming  facilities. 
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66.  For  those  slot  machines  or  groups  of  identical  machines  with  differences  in  theo- 
retical payback  percentage  exceeding  a  4%  spread  between  the  minimum  and 
maximum  theoretical  payback,  and  which  contain  meters  require: 

a.  On  a  quarterly  basis,  read  the  meters  that  record  the  number  of  plays  by 
wager  (i.e.,  one  coin,  two  coins,  etc.) 

b.  On  an  annual  basis,  calculate  the  theoretical  hold  percentage  based  on  the 
distribution  of  plays  by  wager  type 

c.  On  an  annual  basis,  adjust  the  machine(s)  theoretical  hold  percentage  in  the 
slot  statistical  report  to  reflect  this  revised  percentage 

Note:  This  standard  does  not  apply  to  Tier  B  gaming  facilities. 

67.  Records  are  maintained  for  each  machine  which  indicate  the  dates  and  type  of 
changes  made  and  the  recalculation  of  theoretical  hold  as  a  result  of  the  changes. 

Note:  This  standard  does  not  apply  to  Tier  B  gaming  facilities. 

68.  Records  are  maintained  for  each  machine  which  indicate  the  date  the  machine 
was  placed  into  service,  the  date  the  machine  was  removed  from  operation,  the 
date  the  machine  was  placed  back  into  operation,  and  any  changes  in  machine 
numbers  and  designations. 

Note:  This  standard  does  not  apply  to  Tier  B  gaming  facilities. 

69.  All  of  the  slot  machines  contain  functioning  "coin-in"  meters. 

70.  All  currency  acceptors  must  contain  functioning  "bill-in"  meters  which  record 
the  dollar  amounts  or  number  of  bills  accepted  by  denomination. 

Note:  This  standard  does  not  apply  to  Tier  B  gaming  facilities. 

71.  Slot  machine  in-meter  readings  are  recorded,  manually  or  electronically,  at  least 
weekly  (Monthly  for  Tier  B  gaming  facilities)  immediately  prior  to  or  subse- 
quent to  a  slot  drop.  Exception:  the  time  between  readings  may  extend  beyond 
one  week  in  order  for  a  reading  to  coincide  with  the  end  of  an  accounting  pe- 
riod only  if  such  extension  is  for  no  longer  than  six  days. 

72.  The  employee  who  records  the  in-meter  readings  either  is  independent  of  the 
hard  count  team  or  is  assigned  on  a  rotating  basis  unless  the  in-meter  readings 
are  randomly  verified  quarterly  for  all  slot  machines  and  currency  acceptors  by 
someone  other  than  the  regular  in-meter  reader. 

73.  Upon  receipt  of  the  meter  reading  summary,  the  accounting  department  reviews 
all  meter  readings  for  reasonableness  using  pre-established  parameters. 

74.  Prior  to  final  preparation  of  statistical  reports,  meter  readings  which  do  not 
appear  reasonable  are  reviewed  with  slot  department  employees,  and  excep- 
tions documented,  so  that  meters  can  be  repaired  or  clerical  errors  in  the  record- 
ing of  meter  readings  can  be  corrected. 
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75.  A  report  is  produced  at  least  monthly  showing  month-to-date  and  year-to-date 
actual  hold  percentage  computations  for  individual  machines  and  a  compari- 
son to  each  machine's  theoretical  hold  percentage  previously  discussed. 

Note  I:  If  practicable,  the  report  should  include  the  actual  hold  percentage  for  the 
entire  time  the  machine  has  been  in  operation. 

Note  2:  Each  change  to  a  slot  machine's  theoretical  hold  percentage,  including  pro- 
gressive percentage  contributions,  results  in  that  machine  being  assigned  a  nexo 
number  and  treated  as  a  new  machine  in  the  statistical  reports. 

Note  3:      Actual  hold  =  dollar  amount  of  win  divided  by  dollar  amount  of  coin  in. 

76.  The  statistical  reports  are  reviewed  by  both  slot  department  management  and 
management  employees  independent  of  the  slot  department  on  at  least  a 
monthly  basis. 

Note:  For  Tier  B  gaming  facilities  slot  department  management  employees  are  not 
required  to  review  statistical  reports. 

77.  Large  variances  between  theoretical  hold  and  actual  hold  are  investigated,  re- 
solved and  findings  documented  in  a  timely  manner. 

78.  Computerized  slot  monitoring  system  data  file  maintenance  shall  be  performed 
by  a  department  independent  of  the  slot  department  or  may  be  performed  by 
slot  supervisory  employees  if  sufficient  documentation  is  generated  and  it  is 
randomly  verified  by  employees  independent  of  the  slot  department  on  a 
monthly  basis. 

79.  Updates  to  the  computerized  slot  monitoring  system  to  reflect  additions,  dele- 
tions or  movements  of  slot  machines  are  made  at  least  weekly  prior  to  in-meter 
readings  and  the  weigh  process. 

MISCELLANEOUS 

80.  When  machines  are  temporarily  removed  from  the  floor,  slot  loads  are  protected 
to  preclude  the  misappropriation  of  stored  funds. 

81.  When  machines  are  permanently  removed  from  the  floor,  the  slot  loads  are 
counted  and  recorded  by  at  least  two  employees  with  appropriate  documenta- 
tion being  routed  to  the  accounting  department  for  proper  recording. 

SLOT  MACHINE  DROP  KEYS 

82.  Slot  machine  coin  drop  cabinet  keys,  including  duplicates,  are  maintained  by  a 
department  independent  of  the  slot  department. 

83.  Two  employees  (separate  from  key  custodian)  are  required  to  accompany  such 
keys  while  checked  out  and  observe  each  time  slot  machine  drop  cabinets  are 
accessed,  unless  surveillance  is  notified  each  time  keys  are  checked  out  and 
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surveillance  observes  the  person  throughout  the  period  the  keys  are  checked 
out. 

Note:  Standards  84  through  89  only  apply  to  those  gaming  facilities  with  20  or 
more  machines  equipped  with  currency  acceptors. 

84.  The  physical  custody  of  the  keys  needed  for  accessing  stored  full  currency  ac- 
ceptor drop  box  contents  requires  involvement  of  persons  from  two  separate 
departments. 

85.  Currency  Acceptor  Drop  Box  Release  Keys 

a.  Currency  acceptor  drop  box  release  keys  are  maintained  by  a  department 
independent  of  the  slot  department 

b.  Only  the  employee  authorized  to  remove  drop  boxes  from  the  currency  ac- 
ceptor is  allowed  access  to  the  release  keys.  (The  count  team  members  may 
have  access  to  the  release  keys  during  the  count  in  order  to  reset  the  drop 
boxes  if  necessary) 

c.  Employees  authorized  to  drop  the  currency  acceptor  drop  boxes  are  pre- 
cluded from  having  access  to  drop  box  contents  keys 

86.  Currency  Acceptor  Drop  Box  Storage  Rack  Keys 

a.  Someone  independent  of  the  slot  department  is  required  to  accompany  such 
keys  and  observe  each  time  drop  boxes  are  removed  from  or  placed  in  stor- 
age racks. 

b.  Employees  authorized  to  obtain  drop  box  storage  rack  keys  are  precluded 
from  having  access  to  drop  box  contents  keys  (with  the  exception  of  the 
count  team). 

87.  Currency  Acceptor  Drop  Box  Contents  Keys: 

Only  count  team  members  are  allowed  access  to  drop  box  contents  keys. 

Note:  This  standard  does  not  affect  emergency  situations  which  require  currency 
acceptor  drop  box  access  at  other  than  scheduled  count  times.  At  least  two  employ- 
ees from  separate  departments,  including  management,  must  participate  in  these 
situations.  The  reason  for  access  must  be  documented  with  the  signatures  of  all 
participants  and  observers. 

88.  Currency  Acceptor  Count  Room  Keys: 

At  least  three  count  team  members(two  for  Tier  B  gaming  facilities)  are  required 
to  be  present  at  the  time  count  room  and  other  count  keys  are  issued  for  the 
count. 

89.  Currency  Acceptor  Duplicate  Keys: 

Duplicate  keys  are  maintained  in  such  a  manner  as  to  provide  the  same  degree 
of  control  over  drop  boxes  as  is  required  for  the  original  keys. 
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PLAYER  TRACKING 

The  following  standards  apply  if  the  cost  of  personal  property  distributed  to  pa- 
trons is  deductible  from  revenue: 

90.  The  player  tracking  system  is  secured  so  as  to  prevent  unauthorized  access  (i.e., 
changing  passwords  at  least  quarterly  and  physical  access  to  computer  hard- 
ware, etc.). 

91.  The  addition  of  points  to  members'  accounts  other  than  through  slot  play  must 
be  authorized  by  a  department  independent  of  the  player  tracking  and  slots. 
Alternatively,  addition  of  points  to  members'  accounts  may  be  authorized  by 
slot  supervisory  employees  if  sufficient  documentation  is  generated  and  it  is 
randomly  verified  by  employees  independent  of  the  slot  department  on  a  quar- 
terly basis. 

92.  Additions  of  points  to  member's  accounts  other  than  through  actual  play  are 
sufficiently  documented  (including  substantiation  of  reasons  for  increase). 

93.  Employees  who  redeem  points  for  members  cannot  have  access  to  lost  cards. 

94.  Changes  to  the  player  tracking  system  parameters,  such  as  point  structures  and 
employee  access,  must  be  performed  by  supervisory  employees  independent 
of  the  slot  department.  Alternatively,  changes  to  player  tracking  system  pa- 
rameters may  be  performed  by  slot  supervisory  employees  if  sufficient  docu- 
mentation is  generated  and  it  is  randomly  verified  by  supervisory  employees 
independent  of  the  slot  department  on  a  monthly  basis. 

95.  All  other  changes  to  the  player  tracking  system  must  be  appropriately  docu- 
mented. 

WIDE  AREA  PROGRESSIVE  SLOT  MACHINES  (INTER-CASINO  LINKED 
PROGRESSIVES) 

96.  The  wide  area  progressive  system  must  be  adequately  restricted  to  prevent  un- 
authorized access  (e.g.,  changing  passwords  at  least  quarterly,  access  to  PROMS 
and  physical  access  to  computer  hardware,  etc.) 

97.  Procedures  are  developed,  implemented  and  documented  for: 

a.  Reconciliation  of  meters  and  jackpot  payouts 

b.  Collection /drop  of  slot  machine  funds 

c.  Jackpot  verification  and  payment 

d.  System  maintenance 

e.  System  accuracy 

f.  System  security 
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98.  Reports  adequately  documenting  the  procedures  above  are  generated  and  re- 
tained. 

SLOT  AUDIT  PROCEDURES 

99.  For  computerized  jackpot/fill  systems,  accounting/auditing  employees  shall 
perform  the  following  procedures  at  least  one  day  per  month: 

a.  Foot  jackpot  and  fill  slips  for  all  cashiers  and  trace  totals  to  those  produced 
by  the  system. 

b.  Review  all  slips  written  (from  the  restricted  copy)  for  continuous  sequenc- 
ing. 

100.  For  computerized  player  tracking  systems,  an  accounting/auditing  employee 
shall  perform  the  following  procedures  at  least  one  day  per  month: 

a.  Foot  all  points-redeemed  documentation  and  trace  to  the  system-generated 
totals. 

b.  Review  all  points-redeemed  documentation  for  propriety. 

101.  For  computerized  slot  monitoring  systems,  procedures  are  performed  at  least 
monthly  to  verify  the  continuing  accuracy  of  the  coin-in  meter  readings  as  re- 
corded in  the  slot  statistical  report. 

102.  For  weigh  scale  interface  systems,  for  at  least  one  drop  period  per  month, 
accounting/auditing  employees  shall  compare  the  weigh  tape  to  the  system- 
generated  weigh,  as  recorded  in  the  slot  statistical  report,  in  total.  Discrepan- 
cies should  be  resolved  prior  to  generation/distribution  of  slot  reports. 

103.  For  currency  acceptors,  for  each  drop  period,  accounting/auditing  person- 
nel shall  compare  the  "bill-in"  meter  reading  to  the  currency  acceptor  drop 
amount.  Discrepancies  should  be  resolved  prior  to  generation/distribution  of 
slot  statistical  reports. 

104.  Accounting/auditing  employees  review  exception  reports  for  all  computer- 
ized slot  systems  on  a  daily  basis  for  propriety  of  transactions  and  unusual 
occurrences. 

105.  All  slot  auditing  procedures  and  any  follow-up  performed  is  to  be  docu- 
mented and  retained  for  inspection. 

GENERAL 

106.  For  all  computerized  slot  systems  a  personnel  access  listing  will  be  main- 
tained which  includes  at  a  minimum: 

a.    Employee  name 
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b.  Employee  identification  number  (or  equivalent) 

c.  Listing  of  functions  employee  can  perform  or  equivalent  means  of  identify- 
ing same 
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BINGO 

Note:  Tribe  authorized  computer  applications,  alternate  documentation  and/or 
procedures  which  provide  at  least  the  level  of  control  described  by  these  standards 
will  be  acceptable. 

GAME  PLAY  STANDARDS 

1.  The  functions  of  seller  and  payout  verifier  are  segregated  at  those  locations  with 
an  annual  bingo  write  exceeding  $1,000,000  in  the  previous  fiscal  year.. 

2.  All  sales  of  bingo  cards  are  documented  by  recording  at  least  the  following: 

a.  Date 

b.  Shift 

c.  Session  (if  applicable) 

d.  Dollar  amount 

e.  Signature  or  initials  of  at  least  one  seller  (if  manually  documented) 

f.  Signature  or  initials  of  person  independent  of  seller  who  has  randomly  veri- 
fied the  card  sales.  (This  requirement  is  not  applicable  to  locations  with 
$1,000,000  or  less  in  annual  write.) 

3.  The  total  write  (card  sales)  is  computed  and  recorded  by  shift  (and  session,  if 
applicable). 

4.  Procedures  are  utilized  to  insure  the  correct  calling  of  numbers  selected  in  the 
bingo  game. 

5.  Each  ball  is  shown  to  a  television  camera  immediately  after  it  is  called  so  that  it 
is  individually  displayed  to  all  patrons.  For  locations  not  equipped  with  cam- 
eras, each  ball  drawn  must  be  shown  to  an  independent  patron. 

6.  As  balls  are  called,  the  numbers  are  immediately  recorded  by  the  caller  (applies 
only  to  "coverall"  games  and  other  games  offering  a  payout  of  $1,000  or  more). 

7.  Controls  are  present  to  assure  that  the  numbered  balls  are  placed  back  into  the 
selection  device  prior  to  calling  the  next  game. 

8.  Payouts  are  verified  by  at  least  two  persons. 

9.  In  addition,  payouts  of  $1,200  or  more  require  verification  and  written  approval 
of  supervisory  personnel  independent  of  the  transaction. 

10.  Total  payout  is  computed  and  recorded  by  shift  (and  session,  if  applicable). 
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CONTROL  OF  FUNDS 

11.  All  funds  used  to  operate  the  bingo  department  are  recorded  on  an  accountabil- 
ity form. 

12.  The  above  funds  are  counted  by  at  least  two  persons  and  reconciled  to  the  re- 
corded amounts  at  the  end  of  each  shift. 

ACCESS  TO  SENSITIVE  AREAS 

13.  Access  to  controlled  bingo  equipment  (e.g.,  blower  and  balls)  is  restricted  to 
authorized  persons. 

14.  Bingo  equipment  is  maintained  and  checked  for  accuracy  on  a  periodic  basis. 

15.  The  bingo  card/paper  inventory  is  controlled  so  as  to  assure  the  integrity  of  the 
cards/paper  being  used. 

STATISTICS 

16.  Records  are  maintained  which  include  win,  write  (card  sales)  and  a  win-to- 
write  hold  percentage  for: 

a.  Each  shift 

b.  Each  day 

c.  Month-to-date 

d.  Year-to-date 

17.  Non-bingo  management  reviews  bingo  statistical  information  at  least  on  a 
monthly  basis  and  investigates  any  large  or  unusual  statistical  fluctuations. 

18.  Such  investigations  are  documented  and  maintained  for  inspection. 

RANDOM  NUMBER  GENERATOR  (IF  APPLICABLE) 

Note:         If  a  game  is  operated  with  a  random  number  generator,  it  must  have  received 
Tribe  approval  as  a  gaming  device. 

19.  The  random  number  generator  is  linked  to  the  computer  system  and  directly 
relays  the  numbers  selected  into  the  computer  without  manual  input. 

20.  At  least  weekly  the  random  number  generator  report  is  reviewed  for  potential 
numerical  patterns  by  an  individual  independent  of  the  bingo  department. 
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PHYSICAL  CONTROLS  OVER  EQUIPMENT  UTILIZED 

1.  The  keno  write  and  desk  area  is  restricted  to  specified  personnel  (desk  area  is 
restricted  to  preclude  writers  from  accessing  inside  tickets). 

2.  There  is  effective  periodic  maintenance  planned  to  service  keno  equipment. 

3.  Keno  equipment  maintenance  is  independent  of  the  keno  function. 

4.  Keno  maintenance  reports  irregularities  to  management  personnel  independent 
of  keno,  either  in  writing  or  verbally. 

GAME  PLAY  STANDARDS 

5.  The  individual  controlling  inside  tickets  either: 

a.  Is  precluded  from  writing  and  making  payouts,  including  during  writers 
break  periods;  or 

b.  Has  all  winning  tickets  written  by  him  with  payouts  exceeding  $25.00  veri- 
fied, regraded,  and  compared  to  the  inside  ticket  by  another  keno  employee. 
Additionally,  this  individual  writes  tickets  out  of  his  own  predesignated 
writer's  station  and  bank  (unless  a  community  bank  is  used). 

6.  A  keno  game  may  only  be  operated  by  one  person  if  the  gaming  facility's  keno 
write  is  less  than  $500,000  for  the  previous  fiscal  year  and  provided  the  addi- 
tional audit  procedures  in  Standard  No.  42  are  performed. 

Note:  At  no  time  ivill  a  keno  game  with  annual  write  of  greater  than  or  equal  to 
$500,000  be  operated  by  one  person. 

7.  Both  inside  (ticket  presented  by  customer  for  play)  and  outside  (receipt  ticket 
given  customer  by  keno  writer)  keno  tickets  are  stamped  with  the  date,  ticket 
sequence  number,  and  game  number  (as  applicable  to  the  system  being  used). 

Note:         The  ticket  will  indicate  that  it  is  multi-race  (if  applicable). 

8.  The  game  openers  and  closers  are  stamped  with  the  date,  ticket  sequence  num- 
ber, and  game  number.  An  alternative  which  provides,  the  same  controls  is  ac- 
ceptable. 

9.  Controls  exist  to  ensure  that  inside  tickets  have  been  received  from  outstations 
prior  to  calling  of  a  game. 

10.  Controls  exist  to  prevent  the  writing  and  voiding  of  tickets  after  a  game  has 
been  closed. 

11.  A  legible  restricted  copy  of  written  keno  tickets  is  created  (carbonized  locked 
box  copy,  microfilm,  videotape,  etc.)  for,  at  a  minimum,  all  winning  tickets  ex- 
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ceeding  $30.00.  If  there  are  no  restricted  copies  of  winning  tickets  of  $30.00  or 
less,  then  the  desk  person  does  not  write  tickets. 

12.  Procedures  are  established  for  locking  out  or  closing  down  all  mechanisms  for 
ticket  writing /filming  and  time  stamp  equipment  while  keno  balls  for  that  race 
are  being  selected. 

13.  When  it  is  necessary  to  void  a  ticket  which  contains  the  sequence  number,  the 
ticket  is  designated  as  "void"  and  initialled  or  signed  by  at  least  one  person. 

NUMBER  SELECTION 

14.  A  camera  is  utilized  to  film  the  following  both  prior  to,  and  subsequent  to,  the 
calling  of  a  game:  Empty  rabbit  ears,  date  and  time,  game  number,  and  full 
rabbit  ears. 

15.  The  picture  of  the  rabbit  ears  on  the  camera  provides  a  legible  identification  of 
the  numbers  on  the  balls  drawn. 

16.  Keno  personnel  will  produce  a  draw  ticket  as  numbers  are  drawn,  and  such 
tickets  contain  the  race  number,  numbers  drawn  and  date.  The  draw  ticket  is 
verified  to  the  balls  drawn  by  a  second  keno  employee. 

17.  Procedures  are  in  effect  which  prevent  unauthorized  access  to  keno  balls  in 
play. 

18.  Back  up  keno  ball  inventories  are  secured  in  a  manner  to  prevent  unauthorized 
access. 

19.  Effective  procedures  are  established  for  inspecting  new  keno  balls  put  into  play 
as  well  as  for  those  in  use. 

WINNING  TICKET  VERIFICATION  AND  PAYMENT 

20.  All  winning  tickets  are  compared  with  the  draw  ticket  by  the  writer  before  be- 
ing paid,  marked  with  evidence  that  the  ticket  was  "paid"  and  marked  with  the 
amount  of  payout. 

21.  Payouts  over  a  predetermined  amount  (not  to  exceed  $30.00)  are  verified  by 
actual  examination  of  the  inside  ticket. 

22.  Wins  over  a  specified  dollar  amount  (not  to  exceed  $10,000  for  locations  with 
annual  keno  write  in  excess  of  $5,000,000  and  $3,000  for  all  other  locations)  also 
require  the  following: 

a.    Approval  of  management  personnel  independent  of  the  keno  department 
evidenced  by  their  signature. 
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b.  Examination  of  films  of  "rabbit  ears"  prior  to  and  after  the  game  is  called  to 
determine  that  the  same  numbers  called  were  not  left  up  from  the  prior  game 
and  to  verify  the  accuracy  of  the  draw  ticket. 

Note:         If  necessary,  film  my  be  developed  as  soon  as  possible  after  payouts. 

c.  Regrading  of  the  inside  ticket  and  comparison  of  both  the  winning  ticket 
presented  for  payment  and  the  inside  ticket  to  the  restricted  copy  (machine 
copy,  microfilm,  videotape,  etc.). 

d.  Procedures  described  above  are  documented  for  later  verification  and  rec- 
onciliation by  the  keno  audit  process  on  a  ball  check  form. 

CHECK  OUT  STANDARDS 

23.  A  cash  summary  report  (count  sheet)  is  prepared  for  the  end  of  every  shift  which 
includes: 

a.  Computation  of  cash  proceeds  for  the  shift  by  bank  (i.e.,  community  bank  or 
individual  writer  banks,  whichever  is  applicable). 

b.  Signatures  in  ink  of  two  employees  who  have  verified  the  cash  proceeds 
recorded  in  the  above  computation. 

STATISTICS 

24.  Records  are  maintained  which  include  (for  each  game)  win,  write,  and  win-to- 
write  hold  percentage  for: 

a.  Each  shift 

b.  Each  day 

c.  Month-to-date 

d.  Year-to-date 

25.  Non-keno  management  reviews  keno  statistical  information  at  least  on  a  monthly 
basis  and  investigates  any  large  or  unusual  statistical  fluctuations. 

26.  Such  investigations  are  documented  and  maintained. 

KEY  CONTROL 

27.  Keys  to  locked  box  tickets  are  maintained  by  a  department  independent  of  the 
keno  function. 

28.  Someone  independent  of  the  keno  department  is  required  to  accompany  such 
keys  to  the  keno  area  and  observe  repairs  or  refills  each  time  locked  boxes  are 
accessed. 
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29.  The  master  panel,  which  safeguards  the  wiring  that  controls  the  sequence  of  the 
game,  is  locked  at  all  times  to  prevent  unauthorized  access. 

30.  Master  panel  keys  are  maintained  by  a  department  independent  of  the  keno 
function. 

31.  Someone  independent  of  the  keno  department  is  required  to  accompany  such 
keys  to  the  keno  area  and  observe  repairs,  etc.,  each  time  the  master  panel  is 
accessed. 

32.  Microfilm  machine  keys  are  maintained  by  personnel  who  are  independent  of 
the  keno  writer  function. 

33.  Someone  independent  of  the  keno  writer  function  (e.g.,  a  keno  supervisor  who 
doesn't  write  or  someone  independent  of  keno)  is  required  to  observe  each  time 
the  microfilm  machine  is  accessed  by  keno  personnel. 

34.  Keno  equipment  discussed  above  is  always  locked  when  not  being  accessed. 

35.  All  electrical  connections  are  wired  in  such  a  manner  so  as  to  prevent  tamper- 
ing. 

36.  Duplicate  keys  to  the  above  areas  are  maintained  independently  of  the  keno 
department. 

KENO  AUDIT 

Note  1 .      Audit  procedures  may  be  performed  up  to  one  month  following  the  transac- 
tion. 

Note  2.      The  keno  audit  function  is  independent  of  the  keno  shift  being  audited  for  the 
next  two  requirements. 

37.  Keno  audit  personnel  foot  write  (either  inside  ticket  or  restricted  copy)  and 
payouts  (customer  copy)  to  arrive  at  an  audited  win/loss  by  shift. 

38.  Keno  audit  personnel  obtain  an  audited  win/loss  for  each  bank  (i.e.,  individual 
writer  or  community  bank). 

Note:         The  keno  audit  function  is  independent  of  the  keno  department  for  the  next 
five  requirements. 

39.  The  keno  receipts  (net  cash  proceeds)  are  compared  with  the  audited  win/loss 
by  keno  audit  personnel. 

40.  Major  cash  variances  (i.e.,  overages  or  shortages  in  excess  of  $25.00)  noted  in 
the  preceding  comparison  are  investigated  on  a  timely  basis. 
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41.  On  a  sample  basis  (for  at  least  one  race  per  shift  or  ten  races  per  week)  keno 
audit  personnel  perform  the  following,  where  applicable: 

Note:  The  majority  of  the  races  in  the  sample  selected  must  contain  payouts  in 
excess  of  $100.00  but  less  than  the  amount  established  for  the  independent  verifica- 
tion required  by  Standard  No.  22. 

a.  Regrade  winning  tickets  utilizing  the  payout  schedule  and  draw  tickets  and 
compare  winning  tickets  (inside  and  outside)  to  restricted  copies  (locked 
box  copy;  developed  microfilm,  videotape,  etc.)  for  100%  of  all  winning  tickets 
of  $100.00  or  greater  and  25%  of  all  winning  tickets  under  $100  for  those 
races  selected. 

b.  Either  review  sequential  numbering  on  inside  tickets  (microfilm  and  video- 
tape systems)  to  ensure  that  tickets  have  not  been  destroyed  to  alter  the 
amount  of  write,  or  computer  write  from  developed  film  and  compare  to 
write  computed  from  inside  tickets. 

c.  Review  restricted  copies  for  blank  tickets  and  proper  voiding  of  voids. 

42.  In  addition  to  the  above  audit  procedures,  when  a  keno  game  is  operated  by 
one  person: 

a.  At  least  25%  of  all  other  winning  tickets  are  regraded, 

b.  At  least  10%  of  all  tickets  are  traced  to  the  restricted  copy. 

c.  Film  of  rabbit  ears  is  randomly  compared  to  draw  tickets  for  at  least  25%  of 
the  races. 

43.  Draw  tickets  are  compared  to  "rabbit  ears"  film  for  at  least  five  races  per  week 
with  payouts  which  do  not  require  draw  ticket  verification  independent  of  the 
keno  department.  (The  draw  information  can  be  compared  to  the  rabbit  ears  at 
the  time  the  balls  are  drawn  provided  it  is  done  without  the  knowledge  of  keno 
personnel  and  it  is  subsequently  compared  to  the  keno  draw  ticket.) 

44.  Documentation  (e.g.,  logs,  checklists,  etc.)  is  maintained  evidencing  the  perfor- 
mance of  all  keno  audit  procedures. 

45.  Non-keno  management  reviews  keno  audit  exceptions,  performs  investigations 
into  unresolved  exceptions  and  documents  results. 

MISCELLANEOUS 

46.  Copies  of  all  keno  tickets  and  the  film  of  the  rabbit  ears  are  maintained  for  at 
least  7  days. 

47.  All  copies  of  winning  keno  tickets  of  $1,500  or  more  are  maintained  for  inspec- 
tion. This  includes  restricted  copies  (microfilm,  videotape,  etc.). 

Note:  The  restricted  copy  may  be  maintained  in  the  form  of  a  copy  made  from  the 
microfilm,  videotape,  etc. 
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MULTI-RACE 

48.  Procedures  are  established  to  notify  keno  personnel  immediately  of  large  multi- 
race  winners  to  ensure  compliance  with  Standard  No.  22. 

49.  Controls  exist  to  ensure  that  keno  personnel  are  aware  of  multi-race  tickets  still 
in  process  at  the  end  of  a  shift. 
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MAINTENANCE 

1.  There  is  effective  maintenance  planned  to  service  keno  equipment,  including 
computer  program  updates,  hardware  servicing,  and  keno  ball  selection  equip- 
ment (e.g.,  service  contract  with  lessor). 

2.  Keno  equipment  maintenance  (excluding  keno  balls)  is  independent  of  the  keno 
function. 

3.  Keno  maintenance  reports  irregularities  to  management  personnel  independent 
of  keno. 

GAME  PLAY  STANDARD 

4.  The  computerized  customer  ticket  includes  the  date,  game  number,  condition- 
ing, ticket  sequence  number  and  the  station  number. 

Note:  The  ticket  will  indicate  that  it  is  multi-race  (if  applicable). 

5.  Concurrently  with  the  generation  of  the  ticket  the  information  on  the  ticket  is 
recorded  on  a  restricted  transaction  log. 

Note:         The  restricted  copy  may  be  retained  on  computer  storage  media,  but  in  any 
case,  access  by  keno  personnel  is  precluded. 

6.  When  it  is  necessary  to  void  a  ticket,  the  void  information  is  input  in  the  com- 
puter and  the  computer  documents  the  appropriate  information  pertaining  to 
the  voided  wager  (i.e.,  void  slip  is  issued  or  equivalent  documentation  is  gener- 
ated). 

7.  Controls  exist  to  prevent  the  writing  and  voiding  of  tickets  after  a  race  has  been 
closed  and  after  the  number  selection  process  for  that  race  has  begun. 

8.  The  controls  in  effect  for  tickets  prepared  in  outstations  (if  applicable)  are  iden- 
tical to  those  in  effect  for  the  primary  keno  game. 

NUMBER  SELECTION:  RABBIT  EAR  SYSTEM 

9.  A  camera  is  utilized  to  film  the  following  both  prior  to,  and  subsequent  to,  the 
calling  of  a  game: 

a.  Empty  rabbit  ears 

b.  Date  and  time 

c.  Game  number 

d.  Full  rabbit  ears 
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10.  The  picture  of  the  rabbit  ears  on  the  camera  provides  a  legible  identification  of 
the  numbers  on  the  balls  drawn. 

11.  Keno  personnel  immediately  input  the  selected  numbers  in  the  computer  and 
the  computer  documents  the  date,  game  number,  the  time  the  game  was  closed 
and  the  numbers  drawn. 

12.  Procedures  are  in  effect  which  prevent  unauthorized  access  to  keno  balls  in 
play. 

13.  Back-up  keno  ball  inventories  are  secured  in  a  manner  to  prevent  unauthorized 
access. 

14.  Effective  procedures  are  established  for  inspecting  new  keno  balls  put  into  play 
as  well  as  for  those  in  use. 

NUMBER  SELECTION:  RANDOM  NUMBER  GENERATOR 

15.  The  random  number  generator  is  linked  to  the  computer  system  and  directly 
relays  the  numbers  selected  into  the  computer  for  preparation  of  a  draw  ticket 
without  manual  input. 

Note:         The  random  number  generator  must  have  received  Tribe  approval  as  a  gam- 
ing device. 

WINNING  TICKET  VERIFICATION  AND  PAYMENT 

16.  The  sequence  number  of  tickets  presented  for  payment  is  input  into  the  com- 
puter, and  the  payment  amount  generated  by  the  computer  is  given  to  the  pa- 
tron. 

17.  Procedures  are  established  to  preclude  payment  on  tickets  previously  presented 
for  payment,  unclaimed  winning  tickets  (sleepers)  after  a  specified  period  of 
time,  voided  tickets,  and  tickets  which  have  not  been  issued  yet. 

18.  All  payouts  are  supported  by  the  customer  (computer-generated)  copy  of  the 
winning  ticket  (payout  amount  is  indicated  on  the  customer  ticket  or  a  pay- 
ment slip  is  issued.) 

19.  A  manual  report  is  produced  and  maintained  documenting  any  payments  made 
on  tickets  which  are  not  authorized  by  the  computer. 

20.  Winning  tickets  over  a  specified  dollar  amount  (not  to  exceed  $10,000  for  loca- 
tions with  more  than  $5,000,000  annual  keno  write  and  $3,000  for  all  other  loca- 
tions) also  require  the  following: 

a.    Approval  of  management  personnel  independent  of  the  keno  department 
evidenced  by  their  signature. 


Confidential  Information  for  NIGA  Members  Only 


457 


Gaming  Standards-Keno  (Computerized)  46 

b.  Retention  of  the  tape  for  seven  days  in  order  to  verify  the  legitimacy  of  the 
draw  and  the  accuracy  of  the  draw  ticket. 

Note:  If  necessary,  film  may  be  developed  as  soon  as  possible  after  payout. 

c.  Comparison  of  the  winning  customer  copy  to  the  computer  reports. 

d.  Regrading  of  the  customer  copy  using  the  payout  schedule  and  draw  infor- 
mation. 

e.  Documentation  of  the  performance  of  all  of  the  above  on  a  ball  check  (or 
proof  of  win)  form.  Alternatively  if  the  computer  adequately  records  the 
above,  the  resulting  documentation  may  be  substituted. 

21.  When  the  keno  game  is  operated  by  one  person,  all  winning  tickets  in  excess  of 
an  amount  to  be  determined  by  management  (not  to  exceed  $1,500.00)  must  be 
reviewed  and  authorized  by  someone  independent  of  the  keno  department. 

CHECK  OUT  STANDARDS 

22.  A  cash  summary  report  (count  sheet)  is  prepared  for  each  shift  which  includes: 

a.  Computation  of  cash  proceeds  for  the  shift  by  bank  (i.e.,  community  bank  or 
individual  writer  banks,  whichever  is  applicable). 

b.  The  signature  of  at  least  two  employees  who  have  verified  the  cash  pro- 
ceeds recorded  in  the  above  computation. 

STATISTICS 

23.  Records  are  maintained  which  include  win  and  write  by  either  individual  writer 
for  each  shift  or  for  each  race  during  the  shift. 

24.  Records  are  maintained  which  include  win,  write,  and  win-to-write  hold  per- 
centage for: 

a.  Each  shift 

b.  Each  day 

c.  Month-to-date 

d.  Year-to-date 

25.  Non-keno  management  reviews  keno  statistical  date  at  least  on  a  monthly  basis 
and  investigates  any  large  or  unusual  statistical  variances. 

26.  Such  investigations  are  documented  and  maintained. 
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SYSTEM  SECURITY  STANDARDS 

27.  Access  to  the  computer  system  is  adequately  restricted  (i.e.,  passwords  are 
changed  at  least  quarterly  access  to  computer  hardware  is  physically  restricted, 
etc.). 

28.  Keys  to  sensitive  computer  hardware  in  the  keno  area  are  maintained  by  a  de- 
partment independent  of  the  keno  function. 

29.  Someone  independent  of  the  keno  department  is  required  to  accompany  such 
keys  to  the  keno  area  and  observe  changes  or  repairs  each  time  the  sensitive 
areas  are  accessed. 

30.  Duplicate  keys  to  the  above  areas  are  maintained  by  someone  who  is  indepen- 
dent of  keno  department. 

DOCUMENTATION 

31.  Adequate  documentation  of  all  pertinent  keno  information  is  generated  by  the 
computer  system. 

32.  This  documentation  is  restricted  to  authorized  personnel. 

33.  The  documentation  is  to  include,  at  a  minimum: 

a.  Ticket  information  (mirror  image). 

b.  Payout  information 

c.  Race  information  (number,  ball  draw,  time,  etc.) 

d.  System  exception  information,  including: 

1.  Voids 

2.  Late  pays 

3.  Appropriate  system  parameter  information  (i.e.,  changes  in  pay  tables, 
ball  draws,  payouts  over  a  predetermined  amount,  etc.) 

e.  Personnel  access  listing  which  includes  at  a  minimum: 

1.  Employee  name 

2.  Employee  identification  number 

3.  Listing  of  functions  employee  can  perform  or  equivalent  means  of  iden- 
tifying same. 

KENO  AUDIT 

34.  The  keno  audit  function  is  independent  of  the  keno  department. 

35.  For  at  least  one  shift  every  other  month  keno  audit  performs  the  following: 
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a.  Foot  the  write  on  the  restricted  copy  of  keno  transaction  report  and  compare 
the  total  to  the  total  as  documented  by  the  computer. 

b.  Foot  the  customer  copy  of  the  payouts  and  trace  the  total  to  the  payout  re- 
port. 

c.  Regrade  at  least  1%  of  the  winning  tickets  using  the  payout  schedule  and 
draw  ticket.  (This  procedure  can  be  reduced  if  an  adequate  alternative  soft- 
ware analysis  is  performed  to  the  satisfaction  of  the  Audit  Division). 

36.  Keno  audit  also  performs  the  following: 

a.  On  a  sample  basis  (a  minimum  of  five  races  per  week)  compare  the  film  of 
the  rabbit  ears  to  the  draw  ticket  (or  equivalent  document)  and  computer 
transaction  summary. 

Note:  If  a  random  number  generator  is  used,  then  at  least  weekly  the  number  gen- 

erator report  is  reviewed  for  potential  numerical  patterns. 

b.  Compare  net  cash  proceeds  to  the  audited  win/loss  by  shift  and  investigate 
any  large  cash  overages  or  shortages  (i.e.,  in  excess  of  $25.00). 

c.  Review  and  regrade  all  winning  tickets  greater  than  or  equal  to  $1,500,  in- 
cluding all  forms  which  document  that  the  proper  authorizations  and  veri- 
fications were  obtained  and  performed. 

d.  Review  the  documentation  for  payout  adjustments  made  outside  the  com- 
puter and  investigate  large  and  frequent  payments. 

e.  Review  all  other  pertinent  documentation,  as  applicable  (i.e.,  system  excep- 
tion information,  etc.). 

37.  When  the  keno  game  is  operated  by  one  person: 

a.  All  winning  tickets  in  excess  of  $100  and  at  least  5%  of  all  other  winning 
tickets  (inside  and  customer  copies)  are  regraded  and  traced  to  the  com- 
puter payout  report. 

b.  Film  of  rabbit  ears  is  randomly  compared  to  computer  draw  tickets  for  at 
least  10%  of  the  races  during  the  shift  (not  applicable  for  a  random  number 
generator). 

c.  Keno  audit  personnel  review  winning  tickets  for  proper  authorization  pur- 
suant to  Standard  #  21. 

38.  In  the  event  any  person  performs  the  writer  and  deskman  functions  on  the  same 
shift,  the  procedures  described  in  Standard  37  (a)  and  37  (b)  (using  the  sample 
sized  indicated)  are  performed  on  tickets  written  by  that  person. 

39.  Documentation  (i.e.,  a  log,  checklist,  etc.)  is  maintained  evidencing  the  perfor- 
mance of  all  keno  audit  procedures. 
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40.  Non-keno  management  reviews  keno  audit  exceptions,  and  performs  and  docu- 
ments investigations  into  unresolved  exceptions. 

MISCELLANEOUS 

41.  Copies  of  all  keno  tickets,  computer  storage  media,  and  the  film  of  rabbit  ears 
are  maintained  for  at  least  seven  days. 

42.  All  copies  of  winning  keno  tickets  of  $1,500  or  more  are  maintained  for  inspec- 
tion. This  includes  restricted  copies. 

MULTI-RACE 

43.  Procedures  are  established  to  notify  keno  personnel  immediately  of  large  multi- 
race  winners  to  ensure  compliance  with  Standard  #  20. 

44.  Controls  exist  to  ensure  that  keno  personnel  are  aware  of  multi-race  tickets  still 
in  process  at  the  end  of  a  shift. 
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SYSTEM  SECURITY  STANDARDS 

1.  Access  to  the  computer  system  is  adequately  restricted  (e.g.,  passwords  are 
changed  at  least  quarterly,  access  to  computer  hardware  is  physically  restricted, 
etc.). 

2.  Procedures  have  been  developed  for  use  in  case  of  hardware  failure,  power 
failure,  fire,  etc. 

BETTING  TICKET  AND  EQUIPMENT  STANDARDS 

3.  All  race  and  sports  book  wagers  must  be  transacted  through  the  computer  sys- 
tem. In  case  of  computer  failure,  tickets  may  be  written  up  to  24  hours  after  the 
failure.  In  those  instances  where  system  failure  has  occurred  and  tickets  are 
manually  written,  a  log  will  be  maintained  which  includes: 

a.  Date  and  time  of  system  failure. 

b.  Reason  for  failure. 

c.  Date  and  time  system  restored. 

4.  All  manually  written  and/or  paid  tickets  are  entered  into  the  computer  system 
as  soon  as  possible  to  verify  the  accuracy  of  the  write  and  the  payout  (this  does 
not  apply  to  purged,  unpaid  winning  tickets).  All  manually-paid  tickets  must 
be  regraded  as  part  of  the  end-of-day  audit  process  should  the  computer  sys- 
tem be  inoperative. 

5.  The  time  generated  by  the  computer  during  ticket  writing  is  tested  each  day  by 
a  supervisor  independent  of  the  ticket  writing  and  cashiering  function  (this 
person  may  also  be  independent  of  the  book). 

6.  The  test,  and  any  adjustments  necessary  due  to  discrepancies,  is  documented  in 
a  log  (or  in  another  equivalent  manner)  which  includes  the  station  number, 
date,  time  of  test,  time  per  computer,  name  or  signature  of  the  employee  per- 
forming test,  and  any  other  relevant  information. 

7.  All  date,  time  and  numerical  sequence  stamping  machines  used  by  the  book 
(for  parlay  cards,  voiding  cards /tickets,  and  payouts)  are  directly  and  perma- 
nently wired  to  the  electrical  supply  system  (or  in  another  approved  manner). 

8.  Only  maintenance,  engineering  or  security  employees /personnel  have  access 
to  fuses  or  fuse-like  devices  used  in  connection  with  the  machines. 

9.  At  least  once  during  each  eight  hours  of  operation  each  book  examines  and 
tests  the  stamping  machines  to  ensure  their  date  and  time  accuracy  to  the  near- 
est minute. 
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10.  The  above  test  is  performed  by  someone  independent  of  the  ticket  writing  func- 
tion. For  books  with  gaming  facility  operations  the  above  test  is  performed  at 
least  weekly  by  someone  totally  independent  of  the  book. 

11.  The  test,  and  any  adjustments  necessary  due  to  discrepancies,  is  documented  in 
a  log  (or  in  another  equivalent  manner)  which  includes  the  station  number, 
date,  time  of  test,  time  on  machine,  name  or  signature  of  employee  performing 
the  test,  and  any  other  relevant  information. 

12.  Keys  (originals  and  all  duplicates)  to  the  date,  time  and  numerical  sequence 
stamping  devices  are  maintained  and  used  by  a  department  or  personnel  who 
are  independent  of  the  ticket  writing  and  cashiering  functions. 

WAGERING  STANDARDS 

13.  Whenever  a  betting  station  is  opened  for  wagering  or  turned  over  to  a  new 
writer,  the  betting  ticket  writer  signs  on  and  the  computer  documents  the  writer's 
identity,  the  date  and  time,  and  the  fact  that  the  station  was  opened  on  either 
the  unused  ticket  that  is  first  in  sequence  or  in  a  separate  report. 

14.  Whenever  the  betting  station  is  closed  or  the  writer  is  replaced,  the  writer  signs 
off  and  the  computer  documents  the  date  and  time,  and  the  fact  that  the  station 
was  closed  out  on  either  the  unused  ticket  that  is  next  in  sequence  after  the  last 
ticket  written  or  in  a  separate  report. 

15.  Upon  accepting  a  wager  a  betting  ticket  is  created  which  consists  of  at  least 
three  parts: 

a.  An  original  which  is  transacted  and  issued  through  a  printer  and  given  to 
the  patron. 

b.  A  copy  which  is  recorded  concurrently  with  the  generation  of  the  original 
ticket  either  on  paper  or  other  storage  media  (e.g.,  tape  or  diskette). 

c.  An  internally  recorded  copy  to  which  access  by  book  employees  is  adequately 
restricted. 

16.  If  a  book  voids  a  betting  ticket  then: 

a.  The  word  "void"  is  immediately  written/stamped  and  the  date  and  time  at 
which  the  ticket  was  voided  is  stamped  on  the  original. 

b.  A  key  employee  and  one  other  person  signs  the  ticket  at  the  time  of  voiding. 

17.  The  computer  system  shall  adequately  document  supervisory  approval  for  ap- 
propriate transactions,  as  applicable. 

WAGERING  CUTOFF 

18.  A  sporting  event  wager  is  not  accepted  after  the  start  of  the  event  unless  "in 
progress"  or  a  similar  notation  is  written  on  the  original  and  each  copy  of  the 
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betting  ticket  and  unless  a  key  employee  other  than  the  ticket  writer  initials  the 
original  and  each  copy  of  the  ticket. 

19.  A  race  wager  is  not  accepted  after  the  occurrence  of  post  time  or  the  off  bell,  as 
defined  by  industry  standards. 

20.  The  cutoff  time  for  event  wagering  will  be  set  up  or  established  in  the  computer 
in  accordance  with  industry  standards. 

21.  The  computer  either  is  incapable  of  transacting/accepting  a  wager  subsequent 
to  the  above  cutoff  times  or  produces  a  report  which  specifically  identifies  such 
wagers. 

22.  The  computer  either  is  incapable  of  voiding  a  ticket  subsequent  to  the  cutoff 
time  or  produces  a  report  which  specifically  identifies  such  voided  tickets. 

23.  The  computer  is  incapable  of  establishing  or  changing  a  cutoff /starting  time  to 
a  time  that  is  earlier  than  the  current  time  of  day. 

24.  Tickets  will  not  be  written  or  voided  after  the  outcome  of  an  event  is  known. 

PAYOUT  STANDARDS 

25.  Prior  to  patrons  receiving  payouts  on  winning  tickets,  results  are  input  into  the 
computer's  administrative  terminal  for  computerized  grading  of  all  wagers. 

26.  Prior  to  making  payment  on  a  ticket  or  crediting  the  winnings  to  the  patron's 
account  the  cashier  inputs  the  ticket  sequence  number  into  the  cashier's  termi- 
nal. 

Note:         Alternatively,  the  computer  system  may  automatically  update  the  patron's 
account  when  the  event  results  are  posted. 

27.  Upon  computer  authorization  of  payment  the  patron  is  paid,  the  patron's  copy 
is  marked  "paid,"  noted  with  the  amount  of  payment,  and  date  stamped. 

28.  For  all  payouts  which  are  made  without  computer  authorization,  documenta- 
tion supporting  and  explaining  such  payouts  is  maintained. 

29.  The  computer  is  incapable  of  authorizing  payment  on  a  ticket  which  has  been 
previously  paid,  a  voided  ticket,  a  losing  ticket,  or  an  unissued  ticket. 

30.  For  net  winnings  greater  than  $10,000  (i.e.,  payout  less  initial  wager)  within  72 
hours  following  the  payment  of  a  winning  ticket,  an  employee  independent  of 
the  ticket  verification  confirms  the  integrity  of  the  patron's  copy  by  comparing 
it  to,  regrading,  and  initialing  the  transaction  on  the  computer  sales/transac- 
tion report  and  initialing  the  patron's  copy. 

31.  If  a  progressive  pool  is  used  for  wagers: 

a.    Adequate  documentation  is  retained  regarding  the  rules,  increment  proce- 
dures and  any  reductions  in  the  progressive  amounts. 
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b.  The  progressive  amount  is  displayed  in  the  book. 

c.  The  progressive  liability  is  recorded  on  a  daily  basis. 

d.  Audit  personnel  recalculate  the  progressive  increment  on  a  sample  basis,  at 
least  once  a  week. 

CHECKOUT  STANDARDS 

32.  For  each  writer  and  cashier  station: 

a.  The  system  indicates  the  amount  of  cash  that  should  be  in  a  given  drawer. 

b.  Writers  and  cashiers  are  not  permitted  access  to  this  information  without 
supervisory  approval. 

33.  For  each  writer  station  a  summary  report  is  completed  at  the  conclusion  of  each 
shift  including: 

a.  Computation  of  net  cash  proceeds  for  the  shift. 

b.  Signatures  of  two  employees  who  have  verified  the  cash  turned  in  for  the 
shift. 

34.  For  each  cashier  station  a  summary  report  is  completed  at  the  conclusion  of 
each  shift  including: 

a.  Computation  of  cash  turned  in  for  the  shift. 

b.  Signatures  of  two  employees  who  have  verified  the  cash  turned  in  for  the 
shift. 

EMPLOYEE  SEGREGATION 

35.  Employees  who  write  or  cash  tickets  do  not  perform  administrative  or  supervi- 
sory functions.  (Administrative  functions  included  setting  up  events,  changing 
event  data,  and  inputting  results  at  any  time.  Supervisory  functions  include 
approving  void  tickets,  large  wagers  and  access  to  cash  information  in  the  com- 
puter.) 

36.  Race  and  sports  book  employees  are  prohibited  from  wagering  on  race/sports 
events  while  on  duty,  including  during  break  periods. 

COMPUTER  REPORTS 

37.  At  least  the  following  types  of  reports  are  maintained  (if  applicable): 

a.  Write  transaction  report. 

b.  Payout  transaction  report. 

c.  Telephone  transaction  report. 

d.  Credit  transaction  report. 
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e.  Results  report. 

f.  Futures  report. 

g.  Unpaid  winners  report. 

h.   Exception  report  (e.g.,  past-post  voids,  past-post  write,  voids,  odds  changes). 
i.    Daily  recap  report. 
j.    Personnel  access  listing. 
38.  The  reports  contain  at  least  the  following  information: 

a.  Write,  payout,  telephone  and  credit  transaction  reports  (daily): 

1.  Ticket  number. 

2.  Date /time  written /paid. 

3.  Type/amount  of  wager. 

4.  Animal /team  identification. 

5.  Amount  of  payout. 

6.  Telephone  identification 

7.  Total  by  telephone  account,  writer/cashier  and  day. 

b.  Futures  report  (daily  or  when  applicable): 

1.  Ticket  number. 

2.  Date/ time  written. 

3.  Amount  of  wager. 

4.  Future  wagers  for  the  day  by  total  and  broken  out  by  dates  of  events. 

5.  Summary  of  future  wagers  by  dates  of  events  and  in  total  at  the  time  of 
revenue  recognition. 

c.  Unpaid  winners  report  (daily): 

1.  Ticket  number. 

2.  Date/ time  written. 

3.  Amount  of  wager/payout. 

4.  Totals. 

d.  Exception  report  (daily): 

1.  Ticket  number. 

2.  Date/time  written. 
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3.  Type/amount  of  wager. 

4.  Exception. 

5.  Time  of  exception. 

6.  Summary  of  exception  (list  sorted  by  exception  type). 

e.  Results  report  (daily): 

1.  Date  and  time  of  event  per  the  cutoff  time  input  to  the  computer. 

2.  Team  names  and  team  and  animal  number. 

3.  Event  results  and  any  other  relevant  payoff  date. 

f.  Daily  recap  report: 

1.  Date. 

2.  Total 

a.  Cash  write  for  the  day 

b.  Futures  written  for  the  day. 

c.  Futures  brought  back  into  revenue  (today's  events). 

d.  Accrual  write- 

(a)  less  (b)  plus  (c). 

e.  Cash  paid  out  on  prior  day's  events. 

f.  Cash  paid  out  on  today's  events. 

g.  Cash  payouts  for  the  day. 
h.  Unpaid  tickets  for  the  day 
i.    Accrual  payouts- 

(f)  plus  (h). 
j.    Unpaid  winners  brought  back  into  revenue. 
k.  Taxable  revenue- 

(d)  less  (g)  or  (a)  less  (g). 
1.    Book  (accounting)  revenue- 

(d)  less  (i)  plus  (j). 

g.  Personnel  access  listing: 

1.  Name. 

2.  Employee  identification  number. 
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3.    Listing  of  functions  employee  can  perform  or  equivalent  means  of  iden- 
tifying same. 

ACCOUNTING  AND  AUDIT  FUNCTIONS 

39.  The  race  and  sports  book  accounting  and  audit  procedure  are  performed  by 
personnel  who  are  independent  of  the  transactions  being  audited/accounted 
for. 

ACCOUNTING  STANDARDS 

Note:  An  adequate  softxvare  analysis  may  result  in  reducing  the  following  two 
requirements. 

40.  For  a  minimum  of  two  writer  stations  per  shift  per  month  (rotated  among  writ- 
ers and  between  race  and  sports)  accounting  personnel: 

a.  Foot  the  sequentially  connected  copy  of  written  tickets  and  trace  the  totals 
to  those  produced  by  the  system. 

b.  Review  the  connected  copies  for  sequential  numbering  and  document  fol- 
low-up on  missing  numbers  or  blank  tickets. 

41.  Accounting  personnel  foot  the  customer  copy  of  paid  tickets  for  a  minimum  of 
one  cashier  station  per  month  and  trace  the  totals  to  those  produced  by  the 
system. 

42.  The  write  and  payouts  are  compared  to  the  cash  proceeds/disbursements  with 
a  documented  investigation  being  performed  on  all  large  variances  (i.e.,  overages 
or  shortages  greater  than  $100.00  per  writer/cashier). 

AUDITING  STANDARDS 

43.  For  all  winning  and  voided  sports  book  tickets  and  parlay  card  tickets  in  excess 
of  $10,000,  for  all  winning  and  voided  race  book  tickets  in  excess  of  $1,000,  and 
for  a  random  sample  of  .2%  (two  tenths  of  one  percent)  of  all  other  winning  race 
book  and  sports  book  tickets: 

a.  The  tickets  are  recalculated  and  regraded  using  the  computer  record  of  event 
results. 

b.  The  date  and  starting  time  of  the  event/race  per  the  results  report  are  com- 
pared to  the  date  and  time  stamp  on  the  ticket  and  in  the  computer  sales/ 
transaction  report. 

c.  The  terms  of  the  wager  (e.g.,  point  spreads,  money-lines,  etc.)  per  the  com- 
puter sales/transaction  report  or  per  the  results  report  (if  that  summary  lists 
all  point  spreads  and  money  lines  at  which  wagers  were  written  or  if  an 
equivalent  report  satisfying  this  requirement  is  produced)  are  reviewed  and 
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compared  to  an  independent  source  for  extravagant  or  questionable  activ- 
ity. 

44.  For  all  voided  tickets: 

a.  The  computer  reports  which  display  voided  ticket  information  are  exam- 
ined to  verify  that  tickets  were  properly  voided  prior  to  the  cutoff  time  for 
event  wagering. 

b.  The  voided  tickets  are  examined  for  the  word  "void"  and  proper  signatures. 

45.  The  book's  computerized  summary  of  events /results  report  is  traced  to  an  in- 
dependent source  for  5%  of  all  sporting  events  and  5%  of  all  races  lo  verify  the 
accuracy  of  starting  times  (if  available  from  an  independent  source)  and  final 
results. 

46.  Exception  reports  are  reviewed  on  daily  basis  for  propriety  of  transactions  and 
unusual  occurrences. 

47.  Any  investigation  performed  regarding  the  exception  reports  is  documented. 

48.  At  least  one  day  per  calendar  quarter,  the  computer-generated  reports  are  re- 
viewed for  proper  handling  of  future  wager,  unpaid  winners  and  telephone 
accounts. 

STATISTICS 

49.  Reports  are  maintained  for  each  month  and  year-to-date  which  indicate  the 
total  amount  of  wagers  accepted,  total  amount  paid  out  on  winning  wagers,  the 
net  amount  won  by  the  book,  and  the  win-to-write  percentage  for: 

a.  Each  sport  (e.g.,  baseball,  basketball,  football,  hockey,  golf,  boxing,  etc.)  as 
required  by  industry  standards. 

b.  Sports  parlay  cards. 

c.  Horse/dog  racing. 

50.  This  information  is  presented  to  and  reviewed  by  management  independent  of 
the  race  and  sports  book  on  at  least  a  monthly  basis. 

51.  The  above  referenced  management  investigates  any  unusual  statistical  fluctua- 
tions with  race  and  sports  book  personnel.  This  review  will  be  performed  by 
comparing  the  current  period  statistics  for  each  type  of  event  with  those  of  ap- 
plicable prior  periods. 

52.  The  results  of  such  investigations  are  documented  in  writing  and  made  avail- 
able for  inspection. 
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TELEPHONE  WAGERING  (IF  APPLICABLE) 

53.  Procedures  are  established  to  ensure  the  proper  identity  of  patrons  making 
wagers  over  the  telephone  (e.g.,  account  numbers  or  codes)  to  verify  that  the 
patron  is  calling  from  within  the  authorized  gaming  jurisdiction. 

54.  Prior  to  accepting  a  wager  over  the  phone  the  bettor  appears  at  the  book  and 
has  evidence  of  his  identity  and  residence  verified  by  a  book  employee. 

55.  At  the  time  of  establishing  the  account  the  employee  records  the  patron  infor- 
mation required  by  industry  standards  and  prepares  a  statement  supporting 
the  verification  of  the  information  with  his  signature  and  a  key  employee  signa- 
ture. 

56.  For  each  account  a  detailed  record  is  maintained  to  document  each  wagering 
transaction  and  all  deposits/withdrawals  for  that  account. 

CREDIT  WAGERING  (IF  APPLICABLE) 

57.  An  account  is  not  established  until  a  documented  credit  check  has  been  per- 
formed on  the  patron. 

58.  All  credit  limits  in  excess  of  a  specified  amount  (not  to  exceed  $20,000)  are  ap- 
proved in  advance  by  management  independent  of  the  book,  if  possible,  or  at  a 
minimum  by  an  individual  at  the  level  of  book  manager. 

59.  The  record  of  each  account  includes  the  patron's  name  and  address,  each  exten- 
sion of  credit,  payment  on  credit,  and  current  balance. 

60.  A  master  listing  of  all  credit  accounts  is  prepared  and  reconciled  to  the  indi- 
vidual account  balances  at  least  monthly. 

61.  At  specific  intervals  (to  be  determined  by  management)  and  upon  failure  of  the 
patron  to  make  payment  within  a  reasonable  time  (to  be  determined  by  man- 
agement) the  gaming  facility  pursues  collection  of  the  patron's  debt. 
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SUPERVISION 

1.  Supervision  is  provided  at  all  times  the  card  room  is  in  operation  by  personnel 
with  authority  equal  to  or  greater  than  those  being  supervised. 

2.  Transfers  between  table  banks  and  the  main  card  room  bank  (or  gaming  facili- 
ties cage,  if  main  card  room  bank  is  not  used)  are  authorized  by  a  supervisor 
and  evidenced  by  the  use  of  a  lammer.  (A  lammer  is  not  required  if  the  ex- 
change of  chips,  tokens,  and/or  currency  takes  place  at  the  table. 

3.  Transfers  from  the  main  card  room  bank  (or  gaming  facilities  cage,  if  a  main 
card  room  is  not  used)  to  the  table  banks  are  verified  by  the  card  room  dealer 
and  the  runner. 

4.  If  applicable,  transfers  between  the  main  card  room  bank  and  the  gaming  facili- 
ties' cage  are  properly  authorized  and  documented. 

DROP  AND  COUNT  STANDARDS 

5.  The  procedures  for  the  collection  of  card  games  drop  boxes  and  the  count  of  the 
contents  thereof  comply  with  the  internal  control  standards  applicable  to  the 
pit  drop  boxes. 

ACCESS  TO  PLAYING  CARDS 

6.  Playing  cards,  both  used  and  unused,  are  maintained  in  a  secure  location  to 
prevent  unauthorized  access  and  reduce  the  possibility  of  tampering. 

RECONCILIATION  OF  BANKS 

7.  The  amount  of  the  main  card  room  bank  is  counted,  recorded  and  reconciled  on 
at  least  a  per  shift  basis. 

8.  At  least  once  per  table  shift  the  table  banks  are  counted  by  a  dealer  (or  other 
individual  if  the  table  is  closed)  and  supervisor  and  attested  to  by  signature  on 
the  check-out  form.  The  count  is  recorded  and  reconciled  on  at  least  a  per  shift 
basis. 

Note:         Closed  tables  must  be  counted  at  least  once  every  24  hours. 

SHILL  STANDARDS 

9.  Issuance  of  shill  funds  have  the  written  approval  of  the  supervisor. 

10.  Shill  returns  are  recorded  and  verified  on  the  shill  sign-out  form. 

11.  The  replenishment  of  shill  funds  is  documented. 
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PULL  TABS 

1.  Access  to  Pull  Tabs  is  restricted  to  authorized  persons 

2.  Transfers  of  Pull  Tabs  from  storage  to  the  sale  location  must  be  secured  and 
independently  controlled. 

3.  All  funds  used  to  operate  the  Pull  Tabs  department  are  recorded  on  an  account- 
ability form. 

STATISTICAL  REPORTS 

4.  Records  are  maintained  which  include  win,  write(sales)  and  a  win  to  write  hold 
percentage  for: 

a.  Each  shift 

b.  Each  day 

c.  Month-to-date 

d.  Year-to-date 

5.  Non  Pull  Tab  management  reviews  statistical  information  at  least  on  a  monthly 
basis  and  investigates  any  large  or  unusual  statistical  fluctuations.  These  inves- 
tigations must  be  documented  and  maintained  for  inspection. 

6.  Each  month,  the  actual  hold  percentage  is  compared  to  the  theoretical  hold  per- 
centage. Any  significant  variations  are  investigated. 

WINNING  VERIFICATION  AND  PAYOUT 

7.  Payouts  in  excess  of  a  dollar  amount  determined  by  the  Tribe  are  verified  by  at 
least  two  employees. 

8.  Total  payout  is  computed  and  recorded  by  shift. 

9.  The  winning  Pull  Tabs  are  voided  so  that  they  cannot  be  presented  for  payment 
again. 

AUDIT  PROCEDURES 

10.  A  department  independent  of  the  Pull  Tab  department  verifies  the  amount  of 
winning  Pull  Tabs  redeemed  each  day 

INVENTORY 

11.  Pull  Tab  inventory  is  controlled,  so  as  to  assure  the  integrity  of  the  Pull  Tabs. 
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CAGE  &  CREDIT 

Note  1:  The  following  standards  represent  minimum  acceptable  credit  procedures. 
Industry  standard  shall  be  folloioed  and  shall  also  be  met  if  credit  instruments  are 
not  to  be  included  in  gross  gaming  revenue. 

Note  2:  The  Tribe  authorized  computer  applications,  alternate  documentation  and/ 
or  procedures  which  provide  at  least  the  level  of  control  described  by  these  standards 
will  be  acceptable. 

Note  3:  If  a  gaming  facility  has  no  pit  credit  and  makes  no  adjustments  for  returned 
checks  or  cage  credit,  then  only  standards  7-10  and  27-36  are  applicable. 

AUTHORIZATION  AND  EXTENSION  OF  CREDIT 

1.  At  least  the  following  information  is  recorded  for  patrons  who  will  have  credit 
limits  or  be  issued  credit  greater  than  $1,000  (excluding  payroll  checks,  cashier's 
checks  and  traveler's  checks): 

a.  Patron's  name,  current  address,  and  signature 

b.  Identification  verifications 

c.  Authorized  credit  limit 

d.  Documentation  of  authorization  by  an  individual  designated  by  manage- 
ment to  approve  credit  limits 

e.  Credit  issuances  and  payments 

2.  Prior  to  extending  credit,  the  patron's  credit  card,  and/or  other  documentation 
is  examined  to  determine  the  following: 

a.  Properly  authorized  credit  limit 

b.  Whether  remaining  credit  is  sufficient  to  cover  the  advance 

c.  Identity  of  the  patron  (except  for  known  patrons) 

3.  Credit  extensions  over  a  specified  dollar  amount  are  authorized  by  personnel 
designated  by  management. 

4.  Proper  authorization  of  credit  extension  over  10  percent  of  the  previously  es- 
tablished limit  or  $1,000,  whichever  is  greater,  is  documented. 

5.  The  job  functions  of  credit  authorization  (i.e.,  establishing  the  patron's  credit 
worthiness)  and  credit  extension  (i.e.,  monitoring  patron's  credit  play  activity) 
are  segregated  for  credit  extensions  to  a  single  patron  of  $10,000  or  more  per 
day  (applies  whether  extended  in  the  pit  or  the  cage). 

6.  If  cage  credit  is  extended  to  a  single  patron  in  an  amount  exceeding  $2,500, 
applicable  gaming  personnel  are  notified  on  a  timely  basis  of  the  patrons  play- 


473 


Gaming  Standards-Cage  &  Credit  62 

ing  on  cage  credit,  the  applicable  amount  of  credit  issued  and  the  available  bal- 
ance. 

7.  If  personal  checks,  cashiers  checks  or  payroll  checks  are  cashed,  the  Tribe  shall 
implement  appropriate  controls  for  the  purpose  of  security  and  integrity. 

COUNTER  CHECKS 

8.  Counter  checks  in  excess  of  $1,000  are  not  issued  unless  the  information  re- 
quired by  Standard  1  has  been  documented. 

9.  When  counter  checks  are  issued,  the  following  is  included  on  the  check: 

a.  The  patron's  name  and  signature 

b.  The  dollar  amount  of  credit  extended  (both  alpha  and  numeric) 

c.  Date  of  issuance 

d.  Signature  or  initials  of  the  individual  approving  the  credit  extension 

TRAVELERS  CHECKS 

10.  When  travelers  checks  are  presented: 

a.  The  cashier  must  comply  with  examination  and  documentation  procedures 
as  required  by  the  issuer 

b.  Checks  in  excess  of  $100  denominations  are  not  cashed  unless  the  require- 
ments of  Standard  7  have  also  been  met 

11.  A  reasonable  effort  is  made  to  collect  outstanding  gaming  facilities  accounts 
receivable. 

12.  If  outstanding  credit  instruments  are  transferred  to  junket  offices,  collection 
agencies  or  other  collection  representatives,  a  copy  of  the  credit  instrument  and 
a  receipt  from  the  collection  representative  are  obtained  and  maintained  until 
such  a  time  as  the  credit  instrument  is  returned  or  payment  is  received. 

13.  A  detailed  listing  is  maintained  to  document  all  outstanding  credit  instruments 
which  have  been  transferred  to  other  offices  as  indicated  above.  (Junket/branch 
offices  maintain  a  detailed  listing  of  outstanding  credit  instruments  in  their  cus- 
tody.) 

14.  The  above  listing  is  prepared  or  reviewed  by  an  individual  independent  of  credit 
transactions  and  collections  thereon. 

PAYMENT  STANDARDS 

15.  All  payments  received  on  outstanding  credit  instruments  are  permanently  re- 
corded on  the  casino's  records  and  at  the  junket/branch  office  (if  applicable). 
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16.  When  partial  payments  are  made  on  credit  instruments,  they  are  evidenced  by 
a  multi-part  receipt  (or  another  equivalent  document)  which  contains: 

a.  The  same  preprinted  number  on  all  copies 

b.  Patron's  name 

c.  Date  of  payment 

d.  Dollar  amount  of  payment  (or  remaining  balance  if  a  new  marker  is  issued) 

e.  Signature  or  initials  of  individual  receiving  payment 

f.  Number  of  marker  on  which  payment  is  being  made 

Note:  The  following  three  standards  do  not  apply  if  account  balances  are  routinely 

confirmed  on  a  random  basis  by  the  accounting  or  internal  audit  department,  if 
statements  are  mailed  by  someone  independent  of  the  credit  transactions  and  collec- 
tions thereon,  and  the  department  receiving  payments  cannot  access  cash. 

17.  The  routing  procedures  for  payments  by  mail  require  that  they  are  received  by 
a  department  independent  of  credit  instrument  custody  and  collection. 

18.  Such  receipts  by  mail  are  documented  on  a  listing  indicating  the  following: 

a.  Customer's  name 

b.  Amount  of  payment 

c.  Type  of  payment  (if  other  than  check) 

d.  Date  payment  received 

19.  The  total  amount  of  the  listing  of  mail  receipts  is  reconciled  with  the  total  mail 
receipts  recorded  on  the  appropriate  accountability  by  the  accounting  depart- 
ment on  a  random  basis  (for  at  least  3  days  per  month). 

ACCESS  TO  CREDIT  DOCUMENTATION 

20.  Access  to  the  credit  information  is  restricted  to  those  positions  which  require 
access  and  are  so  authorized  by  management. 

21.  Access  to  outstanding  credit  instruments  is  restricted  to  persons  authorized  by 
management. 

22.  Access  to  written-off  credit  instruments  is  further  restricted  to  individuals  speci- 
fied by  management. 

DOCUMENTATION 

23.  All  extensions  of  pit  credit  transferred  to  the  cage  and  subsequent  payments  are 
documented  on  a  credit  instrument  control  form. 
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24.  Records  of  all  correspondence,  transfers  to  and  from  outside  agencies,  and  other 
documents  related  to  issued  credit  instruments  are  maintained. 

WRITE-OFF  STANDARDS 

25.  Written-off  credit  instruments  are  authorized  in  writing. 

26.  Such  authorizations  are  made  by  at  least  two  management  officials,  other  than 
junket/branch  office  personnel,  who  are  from  departments  independent  of  the 
credit  transaction. 

FRONT  MONEY  AND  CASH  DEPOSITS 

27.  The  receipt  or  disbursement  of  front  money  or  a  customer  cash  deposit  is  evi- 
denced by  at  least  a  two-part  document  with  one  copy  going  to  the  customer 
and  one  copy  remaining  in  the  cage  file. 

28.  The  multi-part  form  contains  the  following  information: 

a.  Same  preprinted  number  on  all  copies 

b.  Customer's  name  and  signature 

c.  Date  of  receipt  and  disbursement 

d.  Dollar  amount  of  deposit 

e.  Type  of  deposit  (cash,  check,  chips) 

Note:  Provided  all  of  the  above  information  (a  through  e)  is  available,  the  only 
required  information  for  all  copies  of  the  safekeeping  document  is  the  preprinted 
number. 

29.  Procedures  are  established  to: 

a.  Maintain  a  detailed  record  by  patron  name  and  date  of  all  funds  on  deposit 

b.  Maintain  a  current  balance  of  all  customer  cash  deposits  which  are  in  the 
cage/vault  inventory  or  accountability 

c.  Reconcile  this  current  balance  with  the  deposits  and  withdrawals  at  least 
daily 

CAGE/VAULT  ACCOUNTABILITY 

30.  All  transactions  that  flow  through  the  gaming  facilities'  cage  are  summarized 
on  a  cage  accountability  form  on  a  per  shift  basis. 

31.  Increases  and  decreases  to  the  cage  inventory  are  supported  by  documentation 

32.  The  cage  and  vault  (including  coin  rooms/vaults)  inventories  are  counted  by  at 
least  two  persons  and  recorded  at  the  end  of  each  shift  during  which  activity 
took  place  (at  least  once  daily). 
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33.  All  net  changes  in  outstanding  gaming  facilities'  receivables  are  summarized 
on  a  cage  accountability  form  or  similar  document  on  a  per  shift  basis. 

34.  Such  information  is  summarized  and  posted  to  the  accounting  records  on  a 
least  a  monthly  basis. 

35.  A  trial  balance  of  gaming  facilities'  accounts  receivable,  including  the  name  of 
patron  and  current  balance,  is  prepared  at  least: 

a.  Monthly  in  the  case  of  active  accounts 

b.  Quarterly  in  the  case  of  inactive  or  written-off  accounts.  (A  listing  of  writ- 
ten-off, i.e.,  worthless  items  at  the  time  of  write-off,  and  another  listing  of 
payments  on  items  previously  written-off  are  acceptable) 

36.  The  trial  balance  of  the  gaming  facilities'  accounts  receivable  is  reconciled  to 
the  general  ledger  at  least  quarterly. 

AUDIT  STANDARDS 

37.  In  addition  to  the  internal  audit  standards,  an  individual  independent  of  the 
cage,  credit,  and  collection  functions  performs  all  of  the  following  at  least  three 
times  per  year: 

a.  Ascertain  compliance  with  credit  limits  and  other  established  credit  issu- 
ance procedures 

b.  Randomly  reconcile  outstanding  balances  of  both  active  and  inactive  ac- 
counts on  the  listing  to  individual  credit  records  and  physical  instruments 

c.  Examine  credit  records  to  determine  that  appropriate  collection  efforts  are 
being  made  and  payments  are  being  properly  recorded 

d.  For  a  minimum  of  five  (5)  days  per  month  partial  payment  receipts  are  sub- 
sequently reconciled  to  the  total  payments  recorded  by  the  cage  for  the  day 
and  are  numerically  accounted  for 

JUNKET/BRANCH  OFFICES 

38.  Standard  Nos.  11-16  and  24-29  also  apply  to  junket/branch  offices. 

39.  At  least  monthly  a  home  office  employee  independent  of  junket  operations  and 
the  cage  department  reconciles  the  listing  prepared  pursuant  to  Standard  No.  13 
to  the  credit  issuances  and  payments  recorded  by  the  cage. 


Confidential  Information  for  NIGA  Members  Only 


477 


ACCOUNTING  STANDARDS 


INTERNAL  AUDIT 

1.  A  separate  internal  audit  department  (whose  primary  function  is  performing 
internal  audit  work  and  who  is  independent  with  respect  to  the  departments 
subject  to  audit)  is  maintained  by  Tribes  who  meet  either  of  the  following  crite- 
ria: 

a.  A  tribe  having  a  single  location  with  gross  gaming  revenue  in  excess  of  $10 
million  for  a  fiscal  year. 

b.  A  tribe  having  more  than  one  location  totaling  gross  gaming  revenue  that 
exceeds  $10  million  for  a  fiscal  year. 

Note:  An  independent  accountant  is  considered  acceptable  in  lieu  of  an  indepen- 
dent department  provided  all  required  standards  are  met. 

2.  For  Tribes  who  are  not  required  to  maintain  a  separate  internal  audit  depart- 
ment, personnel  who  are  independent  of  the  functions  being  examined  may 
perform  internal  audit  work. 

3.  Documentation  (e.g.  audit  programs,  working  papers,  reports,  etc.)  is  prepared 
to  evidence  all  internal  audit  work  performed  as  it  related  to  these  requirements. 

4.  The  results  of  internal  audit  work  are  reported  to  an  entity  designated  by  the 
Tribe. 

5.  All  material  exceptions  resulting  from  internal  audit  work  are  investigated  and 
resolved,  with  the  results  of  such  being  documented  and  retained  for  five  years. 

6.  Observations  and  examinations,  with  emphasis  on  compliance  with  the  NIGA 
Minimum  Internal  Control  Standards,  are  performed  (based  on  an  audited  fis- 
cal year  ended)  on  the  following  activities  as  applicable  to  the  operation: 

The  following  are  reviewed  at  least  semi-annually: 

a.  Table  games  -  fill  and  credit  procedures,  pit  credit  play  procedures,  soft  count 
procedures  and  the  subsequent  transfer  of  funds,  locations  and  control  over 
sensitive  keys,  and  tracing  of  source  documents  to  summarized  documenta- 
tion, and  reconciliation  to  restricted  copies. 

b.  Slot  department  -  jackpot  payout  and  lost  fill  procedures,  slot  drop,  count 
and  subsequent  transfer  of  funds,  surprise  testing  of  weigh  scale,  slot  ma- 
chine case/cabinet  access,  tracing  of  source  documents  to  summarized  docu- 
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mentation  and  reconciliation  to  restricted  copies  location  and  control  over 
sensitive  keys  and  compliance  with  EPROM  duplication. 

The  following  departments  are  reviewed  at  least  annually: 

c.  Keno  department  -  game  write  and  payout  procedures,  sensitive  key  loca- 
tion and  control,  and  a  review  of  keno  audit  procedures. 

d.  Card  games  department  -  card  game  operation,  monetary  exchange  proce- 
dures, shill  transactions,  and  count  procedures. 

e.  Bingo  department  -  bingo  card  control,  payout  procedures,  and  cash  recon- 
ciliation process. 

f.  Entertainment  -  procedures  for  initial  recording  of  entertainment  revenue, 
cash  turn-in  procedures,  accounting  procedures  and  package  program  allo- 
cations. 

g.  Race  and  sports  book  -  write  and  payout  procedures,  sensitive  key  location 
and  control,  race  sports  book  audit  procedures. 

h.  Cage  and  credit  procedures  -  all  cage,  credit,  and  collection  procedures,  and 
the  reconciliation  of  trial  balances  to  physical  instruments  on  a  sample  ba- 
sis. 

i.    Cage  accountability  is  reconciled  to  the  general  ledger. 

7.  Tribe's  having  more  than  one  location  should  have  each  location  reviewed 
equally  based  on  the  size  of  the  location.  The  reviews  must  include  a  reconcili- 
ation of  physical  instruments  between  gaming  locations. 

Note:  Whenever  possible  internal  audit  observations  are  performed  covertly  (i.e., 
without  the  employees  being  knowledgeable  that  their  activities  are  being  observed). 
Additionally,  if  the  independent  accountant  also  performs  the  internal  audit  func- 
tion, the  accountant  must  perform  separate  observations  of  the  table  games/  slot 
drops  and  counts  to  satisfy  the  internal  audit  observation  requirements  and  inde- 
pendent accountant  tests  of  controls  as  required  by  the  AICPA  Guide. 

8.  In  addition  to  the  observation  and  examinations  performed  under  Standards 
#6  and  #7  above,  follow-up  observations  and  examinations  ar  e  performed  to 
verify  that  corrective  action  has  been  taken  regarding  all  instances  of  noncom- 
pliance cited  by  internal  audit,  the  Tribe  and/or  the  independent  accountant. 
The  verification  is  performed  within  six  months  following  the  date  of  notifica- 
tion. Management  of  the  audited  entity  is  primarily  responsible  for  directing 
action  and  follow  up  on  recommendations. 

9.  At  least  annually  the  internal  audit  staff  tests  for  compliance  with  the  National 
Indian  Gaming  Accounting  Standards. 
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CONDUCT  OF  GAMES 

1.  Corrections  to  written  documentation 

Corrections  to  written  documentation  is  made  by  crossing  out  the  error  with 
one  thin  line  only. 

Where  initials  are  required,  the  initials  shall  not  cover  or  merge  with  any 
recorded  numbers  or  document  numbers. 

2.  Posting  of  Game  Rules 

The  Tribe  shall  conspicuously  post  game  play  procedures  that  are  signifi- 
cant to  customers.  The  tribe  shall  conspicuously  post  a  notice  that  the  gam- 
ing is  conducted  and  regulated  by  the  tribe,  and  the  procedures  that  cus- 
tomers can  follow  to  resolve  player  disputes. 

3.  Banking  of  Poker  and  other  Non-House  Banked  Card  Games 

The  Tribe  shall  approve  the  procedures  by  which  the  games  are  played  and 
banked. 

EMPLOYEE  REQUIREMENTS 

4.  Age  Requirement 

No  person  under  18  years  of  age  may  be  employed  in  the  direct  conduct  of 
gaming. 

5.  Gaming  by  Key  Persons 

The  Tribe  shall  develop  rules  and  procedures  to  designate  who  may  or  may 
not  play  in  order  to  insure  the  integrity  of  their  games. 

6.  Incompatible  Gaming  Positions  Among  Gaming  Employees 

The  Tribe  shall  develop  rules  and  procedures  for  the  segregation  of  duties 
among  incompatible  position  for  immediate  family  members. 

7.  Criminal  and  Background  Restrictions 

The  Tribe  shall  adopt  rules  and  procedures  to  make  determinations  of  suit- 
ability for  persons  employed  in  the  conduct  of  gaming  in  accordance  with 
applicable  Federal  and/or  Tribal  Laws. 

PUBLIC  HEALTH  AND  SAFETY 

8.  The  Tribe  shall  adopt  policies  and  procedures  that  protect  the  health  and  safety 
of  patrons  and  employees. 
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ELECTRONIC  GAMING  DEVICES 

9.  General 

Each  Tribe  shall  have  hardware  requirements  (which  would  include  an  in- 
dustry approved  gaming  laboratory  analysis)  or  adhere  to  hardware  require- 
ments as  agreed  to  in  their  compact. 

10.  Gaming  Device  Listing 

Each  Tribe  shall  maintain  a  current  listing  of  all  gaming  devices  (leased  or 
owned)  including  the  game  type,  game  serial  number,  EPROM  chip  identi- 
fication number,  tribal  identification  number  and  location. 

CHIPS  AND  TOKENS 

11.  Use  of  Chips  and  Tokens 

Chips  and  tokens  are  solely  representative  of  value  which  evidence  a  debt 
owed  to  their  custodian  by  the  Tribe  that  issued  them  and  are  not  the  prop- 
erty of  anyone  other  than  the  Tribe. 

12.  A  Tribe  that  utilizes  chips  or  tokens  at  its  gaming  establishment  shall: 

a.  Issue  chips  or  tokens  only  to  patrons  of  its  gaming  establishment; 

b.  Promptly  redeem  its  own  chips  and  tokens  from  its  patrons  by  cash  or  check 
drawn  on  an  account  of  the  Tribe;  and 

c.  Post  conspicuous  signs  at  its  establishment  notifying  patrons  that  the  use  of 
the  Tribes'  chips  or  tokens  outside  the  establishment  for  any  monetary  pur- 
pose whatever  is  prohibited,  and  that  the  chips  or  tokens  issued  by  the  Tribe 
are  the  property  of  the  Tribe,  only. 

d.  Promotional  chips  and  tokens  may  be  used  for  promotions  and  tournament^ 
as  long  as  each  chip  and  tokens  (with  a  numerical  figure)  conspicuous 
bears  the  inscription  "No  Cash  Value". 

REDEMPTION  AND  DISPOSAL  OF  DISCONTINUED  CHIPS  AND 
TOKENS 

13.  A  Tribe  that  permanently  removes  from  use  or  replaces  chips  or  tokens  at  its 
gaming  establishment,  or  that  ceases  operating  its  gaming  establishment,  shall 
redeem  within  the  period  designated  by  the  Tribe  discontinued  chips  or  tokens 
that  remain  outstanding  at  the  time  of  discontinuance. 

14.  The  destruction  or  defacing  of  chips  and  tokens  must  be  witnessed  by  represen- 
tatives of  the  management,  security  and  accounting  departments  and  the  docu- 
mentation thereof  maintained  for  three  vears. 
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SURVEILLANCE 

Note:  For  gaming  facilities  with  20  machines  or  less  and/or  three  tables  or  less,  the 
following  standards  may  be  optional  as  noted. 

15.  Surveillance  Room 

a.  Access  -  Surveillance  room  shall  remain  locked  and  access  shall  be  limited 
to  authorized  personnel  as  defined  by  the  Tribe. 

For  gaming  facilities  with  20  machines  or  less  and  or  three  tables  or  less  that 
do  not  physically  have  a  separate  room  for  surveillance,  recording  equip- 
ment shall  be  secured  out  of  public  view  and  secured  so  as  to  prevent  access 
by  personnel  involved  in  the  handling  of  assets. 

b.  Personnel  -  The  surveillance  room  is  to  be  staffed  for  all  shifts  and  activities 
in  the  gaming  facilities. 

This  standard  is  optional  for  facilities  described  in  Surveillance  Note;  how- 
ever, recording  must  be  on  going. 

c.  Equipment  -  The  observation  equipment  shall  be  a  matrix-type  switching 
system  with  the  capabilities  of  pan-tilt-zoom  or  have  the  capability  to  bring 
up  any  camera  throughout  the  gaming  facility  to  a  designated  monitor.  The 
system  should  be  connected  to  standard  recording  equipment.  A  time  and 
date  generator  is  required  for  all  recording  equipment.  Changing  of  sur- 
veillance tapes  must  be  performed  by  personnel  not  involved  in  the  han- 
dling of  assets. 

d.  Logs  -  Authorized  surveillance  personnel  shall  maintain  the  following: 

1.  Sign-in  logs  for  unauthorized  persons 

2.  Daily  activity  Logs 

3.  Video  library  logs 

This  standard  is  optional  for  facilities  described  in  Surveillance  Note. 

e.  Video  Tapes  -  All  video  recordings  shall  be  retained  for  seven  (7)  days. 

f.  Documentation  -  Retention  of  surveillance  records/documents  shall  be  kept 
for  inspection. 

g.  Evidence  -  Documents  kept  as  evidence  from  an  incident  shall  be  kept  as 
required  by  the  appropriate  laws.  This  shall  include  all  original  video  foot- 
age. 

16.  Table  Games 

a.  There  shall  be  a  minimum  of  one  pan-tilt-zoom  camera  per  two  tables  for 
gaming  facilities  with  four  tables  or  more. 
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This  is  optional  for  gaming  facilities  with  three  tables  or  less;  however,  if  the 
facility  doesn't  choose  the  pan-tilt-zoom  camera  standard,  it  is  required  all 
table  games  have  one  overhead  camera  at  each  table. 

b.  All  crap  tables  shall  have  two  stationary  cross  view  cameras  covering  both 
ends  of  the  table. 

c.  All  roulette  areas  shall  have  one  overhead  stationary  camera  covering  the 
roulette  wheel  and  shall  also  have  one  stationary  overview  of  the  play  of  the 
table. 

d.  All  big  wheel  games  shall  have  one  stationary  camera  viewing  the  wheel. 

17.  Electronic  Gaming  Devices 

a.  Every  electronic  gaming  device  located  in  the  gaming  facility  shall  be  able 
to  be  viewed  by  at  least  one  pan-tilt-zoom  camera. 

A  pan-tilt-zoom  camera  is  optional  for  gaming  facilities  with  20  machines  or 
less  and/or  three  tables  or  less,  however  if  a  pan-tilt-zoom  camera  is  not 
used,  then  all  electronic  gaming  devices  shall  be  viewable  by  a  stationary 
camera. 

b.  Stationary  cameras  shall  be  placed  to  view  all  progressive  electronic  games. 
This  video  footage  will  be  taped  on  a  24-hour  basis  to  a  dedicated  recording 
device. 

18.  Cage 

a.  Each  cashier  station  shall  be  equipped  with  one  stationary  overhead  camera 
covering  the  transaction  area. 

b.  An  additional  camera  shall  be  used  as  an  overview  for  cash  transactions. 
This  overview  should  include  the  customer,  the  employee  and  the  surround- 
ing area. 

This  standard  is  optional  for  facilities  described  in  Surveillance  Note. 

c.  Each  cage  area  shall  have  at  a  minimum  one  pan-tilt-zoom  camera. 
This  standard  is  optional  for  facilities  described  in  Surveillance  Note. 

d.  Non-customer  areas  of  the  cage  shall  have  two  stationary  cross  views  pre- 
venting blind  spots  and  at  least  one  pan-tilt-zoom. 

This  standard  is  optional  for  facilities  described  in  Surveillance  Note. 

e.  All  stationary  banks  used  by  change  runners  on  the  gaming  floor  shall  be 
covered  by  a  stationary  overview  camera,  covering  the  bank  and  general 
area. 

19.  Vault 

a.    Each  vault  shall  have  a  stationary  overhead  camera  on  each  work  station. 
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b.  Two  stationary  cross  views  shall  be  used  covering  the  vault,  preventing  blind 
spots. 

c.  Each  vault  shall  have  one  pan-tilt-zoom  camera. 

20.  Hard  Count  Room 

a.  Each  hard  count  room  shall  have  two  stationary  cross  views  preventing  blind 
spots. 

b.  Each  hard  count  room  shall  have  a  stationary  overhead  camera  for  each  weigh 
scale. 

c.  Each  hard  count  room  shall  have  one  pan-tilt-zoom  camera. 

d.  a,  b,  and  c  are  optional  for  facilities  with  20  or  less  machines;  however,  cam- 
era observation/ recording  must  be  in  place  to  view  unaccounted  for  funds. 

21.  Soft  Count  Room 

a.  Each  soft  count  room  shall  have  two  stationary  cross  views  preventing  blind 
spots. 

b.  Each  soft  count  room  shall  have  an  overhead  stationary  camera  for  each 
work  station. 

c.  Each  soft  count  room  shall  have  one  pan-tilt-zoom  camera. 

d.  a,  b,  and  c  are  optional  for  facilities  with  20  or  less  machines  and /or  three  or 
less  gaming  tables;  however,  camera  observation/recording  must  be  in  place 
to  view  unaccounted  for  funds. 

22.  Gaming  Facility  Perimeters 

a.  Internal  -  All  entrances  and  exits  to  the  gaming  facility  shall  be  monitored 
by  stationary  cameras. 

b.  External  -  Cameras  and/or  Security  in  the  parking  lot  shall  be  positioned  to 
enable  coverage  of  the  entire  gaming  facility. 

23.  Miscellaneous 

a.  Gaming  facilities  shall  have  a  minimum  of  one  alarm  button. 

b.  All  count  rooms,  vaults  and  cages  shall  be  hard  wired.  There  may  be  no 
ability  to  turn  off  lights  from  inside  the  room  or  near  the  doors. 

c.  The  interior  of  elevators  used  in  the  transport  of  monies  and  personnel  at 
the  same  time  shall  be  monitored  by  a  camera. 
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ACCOUNTING  RECORDS 

1.  Each  gaming  facility  shall  prepare  accurate,  complete,  legible,  and  permanent 
records  of  all  transactions  pertaining  to  revenue. 

2.  Each  gaming  facility  shall  prepare  general  accounting  records  according  to  Gen- 
erally Accepted  Accounting  Principles  on  a  double  entry  system  of  accounting, 
maintaining  detailed,  supporting,  subsidiary  records,  but  limited  to: 

a.  Detailed  records  identifying  revenues,  expenses,  assets,  liabilities,  and  eq- 
uity for  each  facility; 

b.  Detailed  records  of  all  markers,  IOU's,  returned  checks,  hold  checks,  or  other 
similar  credit  instruments; 

c.  Individual  and  statistical  game  records  to  reflect  statistical  drop,  statistical 
win,  and  the  percentage  of  statistical  win  to  statistical  drop  by  table  for  each 
table  game,  and  to  reflect  statistical  drop,  statistical  win,  and  the  percentage 
of  statistical  win  to  statistical  drop  for  each  type  of  table  game,  either  by 
each  shift  or  daily,  and  individual  and  statistical  game  records  reflecting 
similar  information  for  all  other  games; 

d.  Slot  analysis  reports  which,  by  each  machine,  compare  actual  hold  percent- 
ages to  theoretical  hold  percentages; 

e.  The  records  required  either  by  the  Minimum  Internal  Control  Standards  or 
by  the  gaming  facility's  system  of  internal  control; 

f.  Journal  entries  prepared  by  the  gaming  facility  and  its  independent  accoun- 
tants; and 

g.  Any  other  records  that  are  specifically  required  to  be  maintained. 

3.  Each  gaming  facility  shall  create  and  maintain  records  sufficient  to  accurately 
reflect  gross  income  and  expenses  relating  to  its  gaming  operations. 

PROCEDURE  FOR  REPORTING  AND  PAYING  APPLICABLE 
ASSESSMENTS  AND  FEES 

4.  Applicable  assessments  and  fees  shall  be  reported  and  paid  as  required  in  a 
timely  manner. 

AUDITING  FINANCIAL  STATEMENTS 

5.  Each  gaming  facility  shall  prepare  financial  statements  covering  all  financial 
activities  of  the  gaming  facility  for  each  fiscal  year. 
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6.  Each  Tribe  shall  engage  an  independent  accountant  licensed  to  practice  within 
the  state  the  gaming  facility  resides.  The  accountant  shall  examine  the  state- 
ments in  accordance  with  generally  accepted  auditing  standards. 

7.  If  a  gaming  facility  changes  its  fiscal  year,  the  gaming  facility  shall  prepare  and 
submit  to  the  Tribe  audited  or  reviewed  financial  statements  covering  the  "stub" 
period  from  the  end  of  the  previous  fiscal  year  to  the  beginning  of  the  new  fiscal 
year  in  a  timely  manner  after  the  end  of  the  stub  period  or  incorporated  the 
financial  results  of  the  stub  period  in  the  statements  for  the  new  fiscal  year. 

8.  Reports  that  directly  relate  to  the  independent  accountant's  review  or  examina- 
tion of  the  gaming  facility's  financial  statements  must  be  submitted  to  the  Tribe 
in  a  timely  manner  after  the  end  of  the  gaming  facility's  fiscal  year. 

INTERNAL  CONTROL  FOR  GAMING  FACILITY 

9.  Each  gaming  facility  shall  establish  administrative  and  accounting  procedures 
for  the  purpose  of  determining  effective  control  over  the  gaming  facility's  inter- 
nal fiscal  affairs.  The  procedures  must  be  designed  to  reasonably  ensure  that: 

a.  Assets  are  safeguarded; 

b.  Financial  records  are  accurate  and  reliable; 

c.  Transactions  are  performed  only  in  accordance  with  management's  general 
or  specific  authorization; 

d.  Transactions  are  recorded  adequately  to  permit  proper  reporting  of  gaming 
revenue  and  of  fees  and  taxes,  and  to  maintain  accountability  for  assets; 

e.  Access  to  assets  is  permitted  only  in  accordance  with  the  Tribes  specific  au- 
thorization; 

f.  Recorded  accountability  for  assets  is  compared  with  actual  assets  at  reason- 
able intervals  and  appropriate  action  is  taken  with  respect  to  any  discrepan- 
cies; and 

g.  Functions,  duties,  and  responsibilities  are  appropriately  segregated  in  ac- 
cordance with  sound  practices  by  competent,  qualified  personnel. 

10.  Each  gaming  facility  shall  describe  its  administrative  and  accounting  proce- 
dures in  detail  in  a  written  system  of  internal  control.  Each  written  system 
must  include: 

a.  An  organizational  chart  depicting  appropriate  segregation  of  functions  and 
responsibilities; 

b.  A  description  of  the  duties  and  responsibilities  of  each  position  shown  on 
the  organizational  chart; 

c.  A  detailed,  narrative  description  of  the  administrative  and  accounting  pro- 
cedures designed  to  satisfy  the  requirements  of  Standard  9;  and 
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d.  A  written  statement  signed  by  the  gaming  facility's  management  and  Tribe 
attesting  that  the  system  satisfies  the  requirements  of  this  section. 

11.  Each  gaming  facility  must  follow  procedural  changes  as  required  by  the  Tribe. 

12.  Before  making  operational  changes  such  as  adding  or  eliminating  a  counter 
game;  eliminating  all  table  games;  adding  a  table  game  at  a  gaming  facility  not 
offering  table  games;  adding  any  computerized  system  that  affects  the  proper 
reporting  of  gross  revenue;  adding  any  computerized  system  of  betting  at  a 
race  book  or  sports  pool;  or  adding  any  computerized  system  for  monitoring 
slot  machines  or  other  games,  or  any  other  computerized  associated  equipment, 
the  gaming  location  must: 

a.  Amend  its  accounting  and  administrative  procedures  and  its  written  sys- 
tem of  internal  control  to  comply  with  the  Minimum  Internal  Control  Stan- 
dards and  have  the  amendment  signed  by  the  gaming  facility's  Senior  Fi- 
nancial Officer  and  Management; 

b.  Comply  with  any  written  requirements  imposed  by  the  Tribe  regarding  ad- 
ministrative approval  of  computerized  associated  equipment;  and 

c.  After  paragraphs  A  and  B  have  been  complied  with,  implement  the  proce- 
dures and  written  system  as  amended. 

13.  Failure  to  comply  with  the  Minimum  Internal  Control  Standards  is  not  a  gener- 
ally accepted  method  of  operation. 

GROSS  REVENUE  COMPUTATIONS 

14.  For  each  table  game,  gross  revenue  equals  the  closing  bankroll  plus  credit  slips 
for  cash,  chips,  or  tokens  returned  to  the  cage,  plus  drop,  less  opening  bankroll 
and  fills  to  the  table. 

15.  For  each  slot  machine,  gross  revenue  equals  drop  less  fills  to  the  machine,  jack- 
pot payouts,  and,  if  the  game  facility  retains  detailed  documentation  support- 
ing the  deduction,  the  actual  cost  to  the  gaming  facility,  its  agent  or  employee, 
or  a  person  controlling,  controlled  by,  or  under  common  control  with  the  gam- 
ing location,  of  any  personal  property  (other  than  costs  of  travel,  food,  lodging, 
services,  and  food  and  beverages)  provided  for  or  distributed  to  a  patron  as 
winnings.  The  initial  hopper  load  is  not  a  fill  and  does  not  affect  gross  revenue. 
On  a  regular  basis  at  least  annually,  the  difference  between  the  initial  hooper 
load  and  the  total  amount  that  is  in  the  hopper  shall  be  adjusted  accordingly  as 
an  addition  to  or  substraction  from  the  drop  for  that  period.  If  a  gaming  facility 
does  not  make  the  adjustments  or  makes  inaccurate  adjustments  to  the  drop,  an 
external  audit  done  by  an  independent  accountant  may  compute  an  estimated 
total  amount  in  the  slot  machine  hoppers  and  may  make  reasonable  adjust- 
ments to  gross  revenue  during  the  course  of  an  audit. 
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16.  For  each  counter  game,  gross  revenue  equals: 

a.  The  money  accepted  by  gaming  facility  on  events  or  games  that  occur  dur- 
ing the  month  or  will  occur  in  subsequent  months,  less  money  paid  out  dur- 
ing the  month  to  patron  on  winning  wagers;  or 

b.  The  money  accepted  by  gaming  facility  on  events  or  games  that  occur  dur- 
ing the  month  plus  money,  not  previously  included  in  gross  revenue,  that 
was  accepted  by  gaming  location  in  previous  months  on  events  or  games 
occurring  in  the  month,  less  money  paid  out  during  the  month  to  patrons  on 
winning  wagers. 

17.  For  each  card  game  and  any  other  game  in  which  the  gaming  facility  is  not  a 
party  to  a  wager,  gross  revenue  equals  all  money  received  by  the  gaming  facil- 
ity as  compensation  for  conducting  the  game. 

18.  A  gaming  facility  shall  not  include  either  shill  win  or  shill  loss  in  gross  revenue 
computations. 

TREATMENT  OF  CREDIT  FOR  PURPOSES  OF  COMPUTING  GROSS 
REVENUE 

19.  Gross  revenue  does  not  include  credit  extended  or  collected  by  the  gaming  fa- 
cility for  purposes  other  than  gaming.  Gross  revenue  includes  the  amount  of 
gaming  credit  extended  to  a  patron  that  is  not  documented  in  a  credit  instru- 
ment. 

20.  Each  gaming  facility  shall  develop  an  appropriate  means  of  performing  a  credit 
check  prior  to  establishing  a  large  credit  limit  for  a  patron. 

21.  A  gaming  facility  shall  document  that  it  has  attempted  to  collect  the  full  amount 
of  the  debt  at  least  once  every  90  days  while  the  debt  is  treated  as  collectible,  by 
requesting  payment  in  letters  sent  to  the  patron's  last-known-  address,  or  in 
personal  or  telephone  conversations  with  the  patron,  or  by  presenting  the  credit 
instrument  to  the  patron's  bank  for  collection,  or  otherwise  demonstrates  to  the 
satisfaction  of  the  Tribe,  that  it  has  made  good  faith  attempts  to  collect  the  full 
amount  of  the  debt. 

HANDLING  OF  CASH 

22.  Each  gaming  employee,  gaming  facility,  or  Tribe  who  receives  currency  (other 
than  tips  or  gratuities)  from  a  patron  in  the  gaming  area  of  a  gaming  establish- 
ment shall  promptly  place  the  currency  in  the  locked  box  in  the  table  or,  in  the 
case  of  a  cashier,  in  the  appropriate  place  in  the  cashiers'  cage,  or  on  those  games 
which  do  not  have  a  locked  box  or  on  card  game  tables,  in  an  appropriate  place 
on  the  table,  in  the  cash  register,  or  other  approved  repository. 
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MINIMUM  BANKROLL  REQUIREMENTS 

23.  Each  gaming  location  shall  maintain,  in  such  manner  and  amount  as  the  Tribe 
may  approve  or  require,  cash  or  cash  equivalents  in  an  amount  sufficient  to 
reasonably  protect  the  gaming  facility's  patrons  against  defaults  in  gaming  debts 
owed  by  the  gaming  facility.  The  Tribe  shall  distribute  to  the  gaming  facility  a 
formula  approved  by  the  Tribe  by  which  a  gaming  facility  determines  the  mini- 
mum bankroll  requirements  of  this  section.  If  at  any  time  the  gaming  facility's 
available  cash  or  cash  equivalents  should  be  less  than  the  amount  required  by 
this  section,  the  gaming  facility  must  immediately  notify  the  Tribe  of  this  defi- 
ciency. Failure  to  maintain  the  minimum  bankroll  required  by  this  section,  or  a 
higher  bankroll  as  required  by  the  Tribe  pursuant  to  this  section,  or  failure  to 
notify  the  Tribe  of  any  deficiencies,  is  not  a  generally  accepted  method  of  opera- 
tion. 

PERIODIC  PAYMENTS 

24.  Periodic  payment  of  winnings  awarded  to  a  patron  shall  be  made  if  the  method 
of  funding  for  the  periodic  payment  assures  such  payments  to  the  winning  pa- 
tron. 
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NOTES 


IRS  CURRENCY  TRANSACTION  REPORTING  AND  GAMING 
WITHHOLDING  TAXES 

Current  IRS  Regulations  for  Currency  Transaction  Reporting(CTR)  and  Gaming 
Withholding  Taxes  shall  be  complied  with  where  applicable. 

BACKGROl  ND  INVESTIGATIONS 

Background  investigations  will  be  performed  as  is  required  by  the  Indian  Gam- 
ing Regulatory  Act  (IGRA). 


490 


GLOSSARY 


Note:  These  definitions  are  provided  for  clarification  of  terms  used  in  these  standards 
only.  Individual  Tribe's  may  use  different  zuords  to  describe  similar  terms 

Actual  Hold 

Means  coins-in  less  coins-out,  less  manual  payouts  less  hopper  fills. 

Bank  (Bankroll) 

The  inventory  of  currency,  coins,  chips  and  tokens  in  the  cage,  pit  area,  change 
booths,  electronic  gaming  devices  and  on  the  playing  tables  used  to  make  change 
and  pay  winning  bets. 

Base  jackpot 

The  fixed,  minimum  amount  of  a  progressive  gaming  or  electronic  gaming  device 
payout  for  a  specific  combination. 

Bill  validator  box 

Means  a  locked  container  securely  attached  to  the  electronic  gaming  device  for  the 
purpose  of  collecting  bills.  The  machine  number  is  clearly  visible  on  the  box. 

Bill  validator  box  rack 

Means  a  locked  cabinet  or  rack  where  bill  validatory  boxes  are  securely  stored  when 
not  attached  to  a  electronic  gaming  device. 

Booth  cashier 

An  employee  who  is  the  custodian  of  a  change  booth  fund. 

Boxman 

A  pit  supervisor  assigned  to  an  individual  craps  table. 

Cage 

A  secure  work  area  within  the  gaming  facility  for  cashiers  and  a  storage  area  for 
the  gaming  facility  bankroll. 


Reference:  Casino  Accounting  and  Financial  Management,  by  E.  Malcolm  Greenk 
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Cage  cashier 

The  custodian  of  the  gaming  facility  bankroll.  In  some  gaming  facilities  it  may 
refer  to  the  person  in  charge  of  the  central  banking  function. 

Calibration  module 

The  section  of  a  weigh  scale  used  to  set  the  scale  to  a  specific  amount  or  number  of 
coins  to  be  counted. 

Card  game 

A  game  in  which  the  gaming  facility  is  not  party  to  wagers  and  from  which  the 
gaming  facility  receives  compensations  in  the  form  of  a  rake-off,  a  time  buy-in,  or 
other  fee  or  payment  from  a  player  for  the  privilege  of  playing,  and  include  but  is 
not  limited  to  the  following:  poker,  bridge,  whist,  solo  and  panguingui. 

Cash  count  sheet 

The  form  used  to  record  the  contents  of  the  bankroll  as  they  are  counted. 

Cash  loads 

The  initial  currency,  coins,  chips,  and  tokens  issued  from  a  bankroll  to  a  gaming 
table  or  a  electronic  gaming  device. 

Cashier's  count  sheet  (check  out  sheet) 

An  itemized  list  of  the  components  that  make  up  the  cage  accountability. 

Cashier's  count  sheet  reconciliation 

A  detailed  reconciliation  of  the  beginning  to  the  ending  cage  accountability. 

Change  Booth 

A  booth  or  small  cage  in  the  gaming  area  that  is  used  to  provide  change  to  custom- 
ers, store  change  banks,  make  electronic  gaming  device  fills,  account  for  jackpot 
payouts,  and  make  gaming  receipt  payouts. 

Change  person 

A  person  who  has  an  imprest  fund  of  coins,  tokens  and  currency  for  making  change 
for  customers. 

Chip 

Means  a  non-metal  or  partly  metal  representative  of  value  issued  by  a  tribe  for  use 
at  table  games. 

Chip  and  token  float 

Means  the  dollar  value  of  chips  and  tokens  held  by  customers. 
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Class  II 

Means  Class  II  gaming  as  defined  in  the  Indian  Gaming  Regulatory  Act. 

Class  III 

Means  Class  III  gaming  as  defined  in  the  Indian  Gaming  Regulatory  Act. 

Closer 

The  original  form  on  which  a  table  inventory  is  recorded  at  the  end  of  a  shift. 

Coins-in 

Means  the  total  amount  wagered  which  includes  physical  coins-in  and  credits 
played.  See  also  Handle. 

Count 

The  total  funds  counted  for  a  particular  game,  electronic  gaming  device,  shift,  or 
other  period. 

Credit  slip 

A  form  used  to  record  the  return  of  monetary  value  from  gaming  activity  to  the 
cage. 

Cross  fill 

The  transfer  of  cash  or  chips  from  one  gaming  table  to  another  or  an  even-money 
transfer. 

Customer  deposits 

The  amounts  placed  with  a  cage  cashier  by  customers  for  the  customers'  use  at  a 
future  time. 

Dealer 

An  employee  who  conducts  a  table  game  in  a  gaming  facility. 

Drop 

In  table  games,  it  is  the  total  amount  of  cash  and  chips  contained  in  the  drop  box. 
In  electronic  gaming  devices,  the  "drop  is  the  total  amount  of  money  removed 
from  the  drop  bucket  and  bill  validator  box. 

Drop  box 

A  locked  container  affixed  to  the  gaming  table  into  which  the  drop/rake  is  placed. 
The  game  type,  table  number,  and  shift  are  indicated  on  the  box. 
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Drop  bucket 

A  container  located  beneath  a  electronic  gaming  device  for  the  purpose  of  collect- 
ing coins  and  tokens  from  the  device. 

Drop  count  card 

A  document  prepared  by  the  count  team  to  record  the  amount  of  cash  or  chips  by 
denomination,  in  a  drop  box. 

Electronic  gaming  device 

Means  a  microprocessor-controlled  electronic  device  which  allows  a  player  to  play 
games  of  chance,  some  of  which  are  affected  by  skill,  which  device  is  activated  by 
the  insertion  of  a  coin,  token  or  currency,  or  by  the  use  of  a  credit,  and  which  awards 
game  credits,  cash,  tokens,  or  replays,  or  a  written  statement  of  the  player's  accu- 
mulated credits,  which  written  statements  are  redeemable  for  cash. 

Electronic  gaming  devices  supervisor 

An  individual  with  responsibility  for  electronic  gaming  devices  area  and  jackpots, 
but  does  not  include  a  person  within  the  security  department. 

Employee 

Means  any  executive,  employee,  independent  contractor  or  agent  of  the  tribe  or 
management  contractor  that  works  for  or  at  a  gaming  facility. 

EPROM 

Means  an  erasable  programmable  read  only  memory  chip. 

False  drop 

The  amount  of  cash  or  cash  equivalents  used  to  purchase  chips  at  a  gaming  table  at 
which  the  customer  does  not  play. 

Fill 

A  transaction  whereby  a  supply  of  chips,  coins  and  tokens  is  transferred  from  a 
bankroll  to  a  table  or  a  electronic  gaming  device. 

Fill  slip 

A  document  used  to  record  the  issuance  of  monetary  value  from  a  cage  to  a  gaming 
activity. 


Fiscal  year 

Means  the  annual  period  used  by  a  tribe  for  internal  accounting  for  its  gaming 
operations. 
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Floor  person 

For  tables,  the  first-level  supervisor  responsible  for  the  operation  and  conduct  of  a 
game.  In  electronic  gaming  devices,  the  supervisor  who  approves  jackpots  and 
observes  floor  activity. 

Foreign  chips 

Chips  that  are  redeemed  for  money  or  house  chips  by  other  than  the  issuing  gam- 
ing facility. 

Game  bankroll  (table  bankroll) 

The  inventory  of  gaming  chips  and  tokens  stored  in  the  chip  tray  for  each  table 
game.  Game  bankrolls  may  be  under  the  control  of  the  bankroll  or  under  separate 
general  ledger  controls. 

Gaming  facility 

Any  facility  (i.e.  buildings,  tents,  etc.)  where  gaming  is  conducted. 

Gaming  facility  manager 

The  executive  who  has  the  authority  and  responsibility  for  all  gaming  operations. 

Gaming-related  contractor 

Means  any  party,  other  than  a  tribe,  to  a  gaming-related  agreement. 

Gross  gaming  revenue 

The  net  win  from  gaming  activities,  which  is  the  difference  between  gaming  wins 
and  losses  before  deducting  costs  and  expenses. 

Handle 

The  total  amount  wagered. 

Hard  count 

The  count  of  the  contents  in  a  drop  bucket. 

Hold 

See  gross  gaming  revenue. 

Hold  check 

A  check  that  is  held  in  the  custody  of  the  gaming  facility  and  that  has  not  been 
deposited  at  the  request  of  the  issuing  customer. 

Hold  percentage 

The  relationship  of  hold  to  drop  or  handle. 
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Hopper 

Is  a  piece  of  equipment  in  a  electronic  gaming  device  used  to  retain  coins  or  tokens 
used  to  make  electronic  payouts. 

House 

A  gaming  facility. 

"House  Bank  Game 

Each  player  opposes  the  gaming  facility  and  the  gaming  facility  opposes  each  player 
on  behalf  of  the  Tribe. 

Incompatible  functions 

Means  gaming  activities  that  place  any  person  in  a  position  to  both  perpetrate  and 
conceal  errors  or  irregularities  in  the  normal  course  of  duties. 

Jackpot  payout 

The  portion  of  a  jackpot  paid  by  gaming  facility  personnel.  The  amount  is  usually 
determined  as  the  difference  between  the  total  posted  jackpot  amount  and  the 
machine  payout.  May  also  be  the  total  amount  of  the  jackpot. 

Jackpot  payout  slip 

A  form  on  which  the  portion  of  a  jackpot  paid  by  gaming  facility  personnel  is  re- 
corded. 

Junket  Office 

A  satellite  office  of  a  gaming  facility  that  organizes  trips(travel)  to  the  gaming  Ki- 
cilities. 

Key  control  ledger 

A  ledger  which  authorized  personnel  sign  to  receive  keys  to  sensitive  areas,  such 
as  drop  boxes,  count  room  and  cashier's  cage. 

Key  employee 

As  defined  by  the  Indian  Gaming  Regulatory  Act  (I.G.R.A.). 

Limit 

The  maximum  amount  that  customers  may  wager  at  a  particular  table. 

Load 

Coins  or  tokens  put  into  a  hopper. 

Logs 

Document  used  for  recording  and  tracking  information  and  activity. 
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Machine  payout 

The  number  of  coins  paid  out  to  the  customer  by  a  coin-operated  gaming  device  as 
the  result  of  a  winning  combination. 

Marker 

A  form  evidencing  that  a  customer  has  received  gaming  credit  from  a  gaming  facil- 
ity. 

Marker  Button 

Disk-shaped  counters  imprinted  with  different  amounts  used  to  mark  credit  ex- 
tended at  a  gaming  table. 

Master  game  report 

(Game  count  sheet,  stiff  sheet,  pit  report)  a  form  used  to  record,  by  shift  and  day, 
each  table  games'  winnings  and  losses.  This  form  reflects  the  opening  and  closing 
table  inventories,  the  fills  and  credits,  and  the  drop  and  win. 

Matrix 

Computer  operated  unit  used  to  receive  video  signals  from  a  camera  and  then  routes 
those  signals  to  a  viewing  monitor. 

Meter 

An  electronic  or  a  mechanical  apparatus  in  an  electronic  gaming  device.  May  record 
the  number  of  coins  wagered,  the- number  of  coins  dropped,  the  number  of  times 
the  handle  was  pulled,  or  the  number  of  coins  paid  out  to  winning  players. 

Meter  reading  summary 

A  report  reflecting  the  meter  readings  on  electronic  gaming  devices.  The  number 
is  recorded  when  the  drop  bucket  and/or  bill  validator  is  removed  from  the  cabi- 
net. 

Monitor 

Television  type  viewing  unit  used  specifically  for  closed  circuit  television. 

Non-house  banking  card  game 

Means  a  card  game  where  the  house  does  not  participate  in  or  have  any  interest  in 
the  outcome  of  the  wager. 

Opener 

The  form  on  which  the  table  inventory  at  the  beginning  of  a  shift  is  recorded. 

Paid  outs 

The  total  amount  of  money  paid  to  customers  as  winnings  on  various  games. 
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Pan-Tilt-Zoom  (PTZ) 

A  camera  that  has  the  capabilities  of  panning  right  to  left,  up  and  down,  and  focus- 
ing closer  to  specific  area. 

Payout 

The  amount  paid  out  on  a  winning  wager. 

Payout  schedule 

(Award  schedule  card,  award  schedule)  a  statement  printed  on  cards,  paper, 
plexiglas,  and  so  on,  of  the  payoffs  or  awards  applicable  to  a  particular  game  or 
device. 

Pit 

An  area  in  a  gaming  facility  enclosed  or  encircled  by  gaming  tables. 

Pit  bank 

A  fund  maintained  in  the  pit  area,  usually  in  small  gaming  facility  that  do  not  have 
cages.  Used  for  services  normally  provided  by  the  cage  cashier. 

Pit  Supervisor 

The  employee  who  supervises  all  games  in  a  pit. 

Pit  clerk 

Can  be  an  employee  in  the  pit  who  reports  to  the  cage  cashier  and  who  prepares 
documentation  such  as  requests  for  fills  and  credits,  makers,  etc. 

Player 

Means  one  person  to  whom  a  hand  has  been  dealt. 

Policy 

A  plan  or  course  of  action  designed  to  influence  and  determine  decisions  and  ac- 
tions. 

Procedure 

A  way  of  performing,  or  a  method  used,  in  dealing  with  the  affairs  of  a  business. 

Progressive  electronic  gaming  machine 

An  electronic  gaming  machine,  with  a  payoff  indicator,  in  which  the  payoff  in- 
creases as  it  is  played. 

Rake 

Means  the  fee  the  gaming  facility  charges  a  customer  for  using  a  position  at  a  gam- 
ing table. 

Confidential  Information  for  NIGA  Members  Only 


498 


Glossary  87 

Randomness 

The  observed  unpredictability  and  absence  of  pattern  in  a  set  of  events  that  have 
definite  probabilities  of  occurrence. 

Recording  Device 

A  video  cassette  recorder  used  to  record  video  footage  from  a  camera. 

Reel  strip  settings 

Setting  positions  on  electronic  gaming  machine  reels  so  that  they  correspond  to  the 
calibrations  regulating  winning  combinations  and  payoffs. 

Request  for  credit 

A  document  prepared  by  a  pit  supervisor  or  pit  clerk  to  authorize  the  preparation 
of  a  credit  slip. 

Request  for  fill 

A  document  prepared  by  a  pit  supervisor  or  pit  clerk  to  authorize  the  preparation 
of  a  fill  slip. 

Runner 

Means  a  gaming  employee  who  transports  chips/ cash  to  and  from  a  gaming  table 
to  a  cashier. 

Stationary  Camera 

A  camera  fixed  into  a  set  position  and  can  only  be  moved  manually. 

Security  department 

Means  a  department  within,  or  utilized  by,  a  gaming  operation  whose  employees 
assist  in  maintaining  compliance  with  all  internal  controls  but  do  not  participate  in 
operating  table  games  or  electronic  gaming  devices,  and  do  not  participate  in  cash- 
ier cage  operations. 

Shift  boss 

(Manager)  the  executive  with  overall  responsibility  for  gaming  facility  operations 
during  a  shift. 

Shill 

Individuals  used  to  encourage  poker  or  other  non-house  banking  card  games  play 
or  maintain  the  minimum  number  of  players  required  to  sustain  the  game.  Also, 
called  a  proportional  player. 

Short  pay 

A  payoff  from  an  electronic  gaming  device  that  is  less  than  the  listed  amount. 
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Slip  dispenser 

(Whiz  machine)  a  locked  device  used  primarily  in  a  cage  to  dispense  fill  and  credit 
slips  in  numerical  sequence. 

Slot 

An  electronic  gaming  device 

Surveillance/Observation  Room 

Designated  area  to  monitor  surveillance  equipment. 

Soft  count 

The  count  of  the  contents  in  a  drop  box  or  bill  validator. 

Standard  Operating  Procedure 

Refers  to  an  established  procedure  to  be  followed  in  a  given  situation.  Give  step 
by  step  instructions  so  that  anyone  coming  into  the  operation  would  be  able  to 
follow  the  instructions  and  actually  perform  the  task. 

System  of  Internal  Control 

Plan  of  organization  and  all  of  the  coordinated  methods  and  measures  adopted 
within  a  business  to  safeguard  its  assets,  check  the  accuracy  and  reliability  of  its 
accounting  data,  promote  operational  efficiency,  and  encourage  adherence  to  pre- 
scribed managerial  policies. 

Table  chip  tray 

A  container  used  to  hold  coins  and  chips  at  a  gaming  table. 

Table  game 

House  banked  game. 

Table  inventory 

Total  coins  and  chips  at  a  table. 

Theoretical  hold 

The  intended  hold  percentage  or  win  of  an  individual  electronic  gaming  device  as 
computed  by  reference  to  its  payout  schedule  and  reel  strip  settings. 

Theoretical  hold  sheet  (Par  Sheet) 

A  form  that  lists  the  characteristics  of  an  individual  electronic  gaming  device,  such 
as  reel  settings,  award  schedule,  number  of  coins  that  may  be  played,  number  of 
reels,  theoretical  hold,  and  other  data  applicable  to  an  electronic  gaming  device. 
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Tier  A 

Gaming  facilities  with  annual  gross  gaming  revenue  in  excess  of  $ . 


TierB 

Gaming  facilities  with  annual  gross  gaming  revenue  at  or  below  $_ 


Token 

A  metal  representative  of  value  issued  by  a  tribe  for  use  in  electronic  gaming  de- 
vices or  at  table  games  at  the  tribal  gaming  facility. 

Tribe 

The  respective  federally  recognized  Tribe,  Band,  Nation,  Pueblo,  Rancheria  or  any 
of  its  authorized  entity(s),  body(s),  official(s),  agent(s)  or  representative(s). 

Vault 

A  secure  area  within  the  gaming  facility  where  currency,  coins,  and  chips  are  stored 

Wager 

A  sum  of  money  or  thing  of  value  risked  on  an  uncertain  occurrence. 

Weigh  count 

The  value  of  coins  and  currency  counted  by  a  weigh  machine. 

Weigh  Scale 

A  scale  that  calculates  (by  weight)  the  amount  of  money  in  a  given  bucket/bags 
from  an  electronic  gaming  device/slot. 

Work  Papers 

Documents  containing  the  evidence  to  support  the  auditors  findings,  options,  con- 
clusions, and  judgements. 

Wrap 

The  procedure  of  wrapping  coins.  May  also  refer  to  the  total  amount  or  value  oi 
the  wrapped  coins. 
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Secretary  -  Treasurer 

6300  STIRLING  ROAD 
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Telecopier  (954)  967-3487 


JIM  SHORE 

General  Counsel 


COMMENTS   OF   THE   SEMINOLE   TRIBE   OF   FLORIDA 

IN  RESPONSE  TO  THE  SECRETARY  OF  THE 

INTERIOR'S   MAY   10,   1996,   ADVANCE 

NOTICE   OF   PROPOSED  RULE  MAKING  ON 

ESTABLISHING   DEPARTMENTAL   PROCEDURES 

TO  AUTHORIZE  CLASS   III  GAMING  ON  INDIAN 

LANDS  WHEN  A  STATE  RAISES  AN  ELEVENTH 

AMENDMENT  DEFENSE  TO  SUIT  UNDER  THE 

INDIAN  GAMING   REGULATORY  ACT 


JUNE  28,   1996 


BUT  I  HAVE  PROMISES  TO  KEEP  &  MILES  TO  GO  BEFORE  I  SLEEP". 
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I.     EXECUTIVE  SUMMARY 

The  Seminole  Tribe  of  Florida  demonstrates  below  that  the 
Secretary  of  the  Interior  has  the  authority  to  issue  Procedures 
for  tribes  for  the  regulation  of  class  III  gaming  when  a  state  has 
interposed  its  Eleventh  Amendment  immunity  to  block  the  judicial 
remedy  provided  by  Congress  to  vindicate  tribal  compact  rights 
under  the  IGRA.  The  landmark  decision  of  the  United  States 
Supreme  Court  in  Seminole  Tribe  did  not  in  any  way  disturb  the 
Eleventh  Circuit's  severance  analysis  that  the  IGRA  could  be  saved 
by  1)  severing  its  offending  attempt  to  abrogate  state  sovereign 
immunity  and  also  2)  severing  the  requirement  of  judicial  action 
and  the  appointment  of  a  mediator  as  a  predicate  for  the  issuance 
of   Secretarial  Procedures. 

The  Seminole  Tribe  and  other  tribes  which  have  not  been  able 
to  achieve  compacts  are  looking  to  the  Secretary  to  follow  the 
decision  of  the  Eleventh  Circuit  and  provide  a  realistic 
alternative  remedy  that  carries  out  congressional  intent.  The 
many  tribes  that  have  compacts  are  also  concerned  that  the 
Secretary  proceed  in  a  positive  manner;  a  refusal  to  act,  leaving 
the  tribes  without  any  remedy  against  state  intransigence,  raises 
grave  doubts  about  the  constitutionality  of  all  the  provisions  of 
the  IGRA  that  govern  class  III  gaming. 

We  recognize  that  there  will  be  considerable  opposition  by 
the  State  of  Florida  and  other  states  to  the  Secretary  going 
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forward  in  the  manner  we  propose.  We  are  encouraged  by  the  fact 
that  the  Secretary  has  recognized  the  importance  of  this  matter  by 
issuing  the  Advance  Notice  of  Proposed  Rulemaking.  We  hope  that 
his  careful  analysis  of  the  contentions  of  the  tribes  and  the 
states  will  lead  him  to  the  same  conclusion  that  we  have  reached 
--  that  Secretarial  Procedures  are  necessary  and  appropriate  in 
the  circumstances  outlined  by  the  Eleventh  Circuit  and  that  the 
Secretary  has  ample  authority  under  the  IGRA  to  pursue  that 
course. 

A  summary  of  our  specific  comments  follows: 


( 1 )   The  effect  of  the  Supreme  Court's  decision 
in  Seminole  Tribe  on  the  operation  of  other 
provisions  in  25  U.S.C.  Section  2710(d)(7) 
when  a  State  does  not  waive  its  Eleventh 
Amendment  immunity  to  suit 


In  light  of  Seminole  Tribe,  when  a  state  raises  its  Eleventh 
Amendment  immunity  to  a  tribe's  compact  suit  under  the  IGRA,  the 
application  of  certain  portions  of  the  statute  must  be  severed  to 
preserve  the  statute  itself.  Specifically,  the  statute's  grant  of 
federal  district  court  jurisdiction  and  the  mediation  mechanism  to 
be  utilized  by  the  federal  district  court  are  no  longer 
enforceable  against  an  unconsenting  state.  The  Secretary, 
however,  retains  the  authority  granted  in  25  U.S.C. 
§  2710(d)  (7)  (B)  (vii)  to  issue  gaming  Procedures  for  tribes  when 
the  state  refuses  to  participate  in  the  IGRA  process.  This  result 
is  wholly  consistent  with  Congress'  intent  that  each  section  and 
subsection  of  the  IGRA  remain  intact  and  only  the  constitutionally 
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offending  portion  of  the  statute  be  stricken,  as  evidenced  by  the 
express  severance  clause  contained  in  the  IGRA  at  25  U.S.C. 
§  2721.  This  severance  analysis  is  also  wholly  consistent  with 
and,  indeed,  required  by  Supreme  Court  precedent  on  severability. 
If  the  IGRA  were  not  severable  in  such  a  manner  that  preserved  the 
Secretary's  authority  to  issue  Procedures,  the  class  III 
provisions  of  the  IGRA  would  be  rendered  meaningless,  in  effect, 
giving  states  carte  blanche  to  stifle  tribal  gaming,  though  the 
states  themselves  engage  in  or  allow  such  activity.  Since 
Congress  never  intended  such  a  result,  failure  to  follow  the 
Eleventh  Circuit  severance  analysis  would  mean  that  the  class  III 
provisions  (at  least)  may  be  struck  down  in  their  entirety  as 
unconstitutional.  The  resulting  confusion  and  controversy  over 
gaming  in  Indian  country  would  result  in  utter  chaos. 

(2)   Whether,  and  under  what  circumstances,  the  Secretary 
of  the  Interior  is  empowered  to  prescribe  Procedures 
for  the  conduct  of  Class  III  gaming  when  a  State 
interposes  an  Eleventh  Amendment  defense  to  an  action 
pursuant  to  25  U.S.C.  Section  2710(d)(7)(B) 

In  enacting  the  class  III  provisions  of  the  IGRA,  Congress 
provided  states  with  the  opportunity  to  play  a  role  in  regulating 
tribal  gaming  that  the  Supreme  Court  in  Cabazon  confirmed  they  did 
not  have.  Congress,  however,  recognized  that  states  would  likely 
attempt  to  thwart  tribes'  class  III  aspirations  by  refusing  to 
cooperate  in  the  negotiating  and  compacting  process.  Accordingly, 
within  the  IGRA,  Congress  expressly  provided  the  Secretary  with 
the  authority  to  issue  gaming  Procedures  in  consultation  with 
tribes  whose  corresponding  states  refuse  to  participate.    See 
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25  U.S.C.  §  2710  (d)  (7)  (B)  (vii)  .  Thus,  at  the  point  at  which  a 
state  renders  the  judicial  remedies  of  the  compact  process  futile, 
whether  by  refusing  to  follow  a  mediator's  recommendation  or  by 
asserting  Eleventh  Amendment  immunity,  the  Secretary  maintains  the 
authority  and  responsibility  to  prescribe  Procedures  for  the 
affected  tribe. 


(3)   What  is  the  appropriate  process  for  the 
development  of  Secretarial  Procedures 


Secretarial  gaming  Procedures  should  be  available  pursuant  to 
a  process  spelled  out  in  a  comprehensive  rulemaking.  Regulations 
governing  this  process  should  be  designed  to  facilitate  uniformity 
in  the  decision-making  process  governing  fundamental  issues,  such 
as  a  clarification  of  the  scope  of  gaming  standard.  At  the  same 
time,  the  process  must  preserve  the  individual  tribes'  rights  to 
consult  with  the  Secretary  regarding  the  issues  particular  to  each 
tribe  that  cannot  be  addressed  by  the  standard  provisions. 
Accordingly,  the  Secretary  should  develop  regulations  setting 
forth  the  standard  gaming  procedure  provisions  to  be  implemented 
in  concert  with  the  negotiated  provisions  addressed  directly  to  a 
particular  tribe's  needs.  Therefore,  the  Secretary  should  issue 
regulations  that  set  standards  for  common  issues  associated  with 
tribal  gaming  operations  and  provide  a  scheme  by  which  tribes  may 
propose  and  obtain  Procedures  through  consultation  with  the 
Secretary- 
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(4 )   What  Procedures  should  be  followed  if  a 
State  Interposes  an  Eleventh  Amendment 
Defense  to  an  Action  Filed  Under 
25  U.S.C.  Section  2710(d)(7)(B) 


Once  a  state  has  asserted  its  Eleventh  Amendment  immunity  in 
the  IGRA  context,  a  tribe  should  be  free  to  request  Secretarial 
Procedures  from  the  Director  of  the  Gaming  Management  Staff,  with 
notice  to  the  Secretary  and  the  affected  state.  The  Director 
should  respond  to  the  tribe's  request  within  a  specified  time  by 
either  accepting  its  proposal,  at  which  point  it  must  be  approved 
by  the  Secretary  and  published  in  the  Federal  Register,  or 
suggesting  changes,  beginning  the  consultation  process.  Should 
the  Director  and  the  tribe  be  unable  to  reach  agreement  on  all 
issues  during  a  fixed  period,  a  Special  Master  should  be  appointed 
by  the  Secretary  to  resolve  disputes,  or,  if  necessary,  recommend 
Procedures  to  the  Secretary.  As  in  the  mediation  context  under 
the  IGRA,  the  Secretary  will  be  required  to  promulgate  Procedures 
consistent  with  the  Special  Master's  recommendation  and  applicable 
law.  The  Secretary's  decision,  upon  publication,  will  become 
final  for  the  Department  and  will  be  subject  to  review  under  the 
Administrative  Procedures  Act  (APA) .  (Proposed  regulations  are 
contained  in  Appendix  A.) 


(5)   What  Procedures  can  be.  and  should  be. 

utilized  for  determining  legal  issues  that 
may  be  in  dispute,  such  as  the  "scope  of 
gaming "  permitted  under  State  law 


The  scope  of  gaming  available  to  a  particular  tribe  in  a 
given  state  has  been  the  most  fundamental  area  of  dispute  under 
the  IGRA  among  the  various  tribes  and  states.    The  Secretary 
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should  develop  and  issue  precise  definitions  to  aid  the  resolution 
of  this  issue  and  other  identifiable  problem  areas  resulting  from 
ambiguous  or  unclear  language  within  the  IGRA.  For  instance, clear 
articulation  of  the  meaning  of  the  phrase  "permits  such  gaming"  by 
the  Secretary  would  avert  legal  disputes  arising  from  the  ongoing 
debate  about  that  phrase's  meaning.  To  the  extent  such  clarifying 
definitions  do  not  fully  resolve  the  legal  issues  arising  between 
the  tribe  and  the  Director,  the  Special  Master  can  recommend  a 
solution  to  the  Secretary,  whose  ultimate  decision  will  be 
reviewable  under  the  APA. 


(6)   How  any  Procedures  promulgated  by  the 
Secretary  may,  and  should,  provide  for 
appropriate  regulation  of  Indian  gaining 


Without  question,  once  a  state  has  declined  to  participate  in 
the  IGRA  process,  thereby  requiring  the  Secretary  to  issue 
Procedures,  the  regulation  of  the  tribe's  gaming  should  not 
involve  the  state  in  any  aspect  (unless  invited  by  the  tribe) ,  but 
should  be  left  solely  to  the  regulation  of  the  tribe,  assisted  and 
overseen  as  needed  by  federal  authorities,  such  as  the  Secretary, 
the  Director,  and  the  National  Indian  Gaming  Commission  (NIGC)  . 
Through  the  promulgation  of  minimum  federal  regulatory  standards 
and/or  a  model  regulatory  scheme,  the  Secretary  could  greatly 
assist  the  tribes  and  requisite  federal  authorities  in  the 
regulation  and  oversight  of  tribal  gaming  ventures.  The  NIGC  has 
applicable  experience  and  has  expressed  its  interest  in  performing 
any  necessary  oversight  of  these  operations.  Furthermore,  through 
the  implementation  of  user  fees,  the  Secretary  could  defray  the 
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costs  associated  with  such  federal  regulation.  Again,  however, 
unless  it  requests  otherwise,  the  tribe  should  maintain  the 
primary  regulatory  authority  over  its  gaming  operation,  with 
minimal  federal  oversight,  once  the  state  has  refused  to  avail 
itself  of  the  opportunity  provided  in  the  IGRA  to  share  in  such 
regulation. 
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II.   COMMENTS  OF  THE  SEMINOLE  TRIBE  OF  FLORIDA  IN  RESPONSE 
TO  THE  SECRETARY  OF  THE  INTERIOR'S  MAY  10.  1996. 
ADVANCE  NOTICE  OF  PROPOSED  RULEMAKING  ON  ESTABLISHING 
DEPARTMENTAL  PROCEDURES  TO  AUTHORIZE  CLASS  III  GAMING 
ON  INDIAN  LANDS  WHEN  A  STATE  RAISES  AN  ELEVENTH  AMENDMENT 
DEFENSE  TO  SUIT  UNDER  THE  INDIAN  GAMING  REGULATORY  ACT 

On  May  10,  1996,  the  Secretary  of  the  Interior  published  an 

Advance  Notice  of  Proposed  Rulemaking  asking  for  comments  on 

establishing  departmental  Procedures  to  authorize  class  III  gaming 

on  Indian  lands  when  a  state  raises  an  Eleventh  Amendment  defense 

to  suit  brought  to  enforce  the  tribal-state  compacting  provisions 

of  the  Indian  Gaming  Regulatory  Act  (the  "IGRA").   In  the  comments 

that  follow,  the  Seminole  Tribe  of  Florida,  hereafter  the  "Tribe, " 

has  provided  its  views  on  the  specific  issues  identified  in  the 

notice,  as  well  as  addressing  other  issues  that  we  believe  will  be 

of  assistance  to  the  Secretary  in  making  his  determination  as  to 

the  issuance  of  a  proposed  rule. 

We  have  also  drafted  relevant  portions  of  the  actual  text  of 
proposed  regulations  (attached  as  Appendix  A)  ,  reflecting  the 
views  expressed  in  these  comments. 

A.    History  of  the  Seminole  Tribe's 
Efforts  to  Obtain  a  Compact 

On  January  29,  1991,  the  Tribe  formally  requested  the  State 
to  enter  into  negotiations  for  a  compact  for  class  III  gaming  on 
tribal  lands.  Although  the  State  met  and  corresponded  with  the 
Tribe  concerning  a  compact,  no  satisfactory  progress  was  made. 
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Accordingly,  on  September  19,  1991,  more  than  180  days  after  the 
formal  compact  request,  the  Tribe  filed  suit  in  the  United  States 
District  Court  for  the  Southern  District  of  Florida  in  accordance 
with  25  U.S.C.  §  2710(d)(7)(B),1  alleging  that  the  State  had  not 
negotiated  in  good  faith. 

On  June  18,  1992,  the  District  Court  denied  Florida's  motion 
to  dismiss  on  Eleventh  Amendment  grounds,  concluding  that  Congress 
had  the  power  under  the  Indian  Commerce  Clause  to  abrogate  the 
State's  Eleventh  Amendment  immunity,  and  had,  in  fact,  abrogated 
such  immunity  in  enacting  the  IGRA.  Seminole  Tribe  of  Florida 
v.  Florida.  801  F.  Supp.  655  (S.D.  Fla.  1992). 

On  January  18,  1994,  the  U.S.  Court  of  Appeals  for  the 
Eleventh  Circuit  reversed  the  District  Court's  decision  holding 
that  Congress  lacked  the  power  to  abrogate  the  State's  Eleventh 
Amendment  immunity  under  the  Indian  Commerce  Clause.  Seminole 
Tribe  of  Florida  v.  Florida.  11  F.3d  1016  (11th  Cir.  1994).  In 
Part  V  of  its  opinion  (11  F.3d  at  1029),  the  court  noted  that,  as 
a  result  of  its  holding  on  the  Eleventh  Amendment,  the  provisions 
for  involving  the  federal  courts  in  the  compact  process  found  in 
Sections  2710 (d)  (7)  (A)  (i)  and  (B)(vi)  "necessarily  fail"  unless 
the  State  consents  to  suit.  It  held,  however,  that  all  other 
provisions  of  the  IGRA  remain  in  effect  because  of  the  IGRA's 


All  statutory  references  in  these  comments  are  to  provisions  of  Title  25 
of  the  United  States  Code,  unless  otherwise  indicated. 
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explicit  severability  clause  (Section  2721),  and  went  on  to 
discuss  the  remedy  "left  for  an  Indian  tribe  faced  with  a  state 
that  not  only  will  not  negotiate  in  good  faith,  but  also  will  not 
consent  to  suit."  The  court  said  "the  answer,  gleaned  from  the 
statute,  is  simple,"  and  is  found  in  Section  2710  (d)  (7)  (B)  (vii)  . 
The  Tribe's  recourse  is  to  notify  the  Secretary  of  the  Interior  of 
the  State's  failure  to  negotiate  a  compact  and  assertion  of 
Eleventh  Amendment  immunity,  whereupon  the  Secretary  "may 
prescribe  regulations  governing  class  III  gaming  on  the  Tribe's 
land. "   11  F.3d  at  1029. 

On  February  4,  1994,  Florida  filed  a  petition  with  the  Court 
of  Appeals  for  rehearing,  seeking  the  Court's  withdrawal  of  Part  V 
of  its  opinion.  That  petition  was  denied  on  April  6,  1994.  On 
April  15,  1994,  viewing  the  matter  as  ripe  for  Secretarial  action 
at  that  time,  the  Tribe  submitted  a  detailed  legal  memorandum 
outlining  the  Secretary's  duty  to  prescribe  class  III  Procedures 
for  a  tribe  where  a  state,  such  as  Florida,  asserts  its  Eleventh 
Amendment  immunity. 

Over  the  course  of  the  next  few  months.  Administration 
officials  were  unable  to  advise  the  Tribe  on  when  the  Secretary 
would  act  on  its  request  for  Procedures.  As  a  result,  the 
Seminole  Tribe  had  no  option  but  to  preserve  its  rights  to 
challenge  the  Eleventh  Circuit's  decision  by  filing  a  petition  for 
certiorari  with  the  Supreme  Court.  The  Supreme  Court  granted 
certiorari  and,  on  March  27,  1996,  affirmed  the  decision  of  the 
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Court  of  Appeals  that  the  State  of  Florida  was  immune  from  suit 
pursuant  to  the  Eleventh  Amendment .   Seminole  Tribe  of  Florida  v. 

Florida.  U.S. 116  S.Ct.  1114  (1996).   In  its  affirmance, 

the  Supreme  Court  noted  the  Eleventh  Circuit's  severability 
analysis,  but  expressly  declined  to  rule  on  the  analysis,  leaving 
it  undisturbed.   U.S. 116  S.Ct.  at  1122. 

On  April  15,  1996,  the  Supreme  Court  denied  the  petitions  for 
certiorari  from  the  States  of  Alabama  and  Florida  that  had  urged 
the  Court  to  reject  the  Eleventh  Circuit's  severability  analysis. 

Florida  v.  Seminole  Tribe  of  Florida.  U.S.  ,  116  S.Ct. 

(1114),  cert,  denied.  U.S.  116  S.Ct.  1416  (1996) 

Thus,  for  more  than  five  years,  the  Seminole  Tribe  of  Florida 
has  attempted  to  negotiate  and  complete  a  compact  with  the  State 
of  Florida  under  which  it  could  conduct  class  III  gaming,  as 
authorized  by  the  IGRA.  As  the  foregoing  illustrates,  these 
efforts  have  been  totally  unproductive,  as  has  the  lawsuit  brought 
pursuant  to  the  IGRA  to  enforce  the  State's  federal  obligation  to 
negotiate  a  compact  with  the  Tribe  in  good  faith.  As  a  result  of 
the  State's  assertion  of  Eleventh  Amendment  immunity,  upheld  by 
the  Supreme  Court  in  Seminole  Tribe,  supra,  the  federal  courts  are 
precluded  from  providing  the  relief  contemplated  by  Congress  in 
its  enactment  of  the  IGRA.  Nevertheless,  a  clear  reading  of  the 
IGRA  in  light  of  Congressional  intent,  and  the  Eleventh  Circuit's 
severability  analysis,  which  remains  intact,  provide  the  Tribe's 
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remaining   remedy,   i.e.,   the   issuance   of   class   III   gaming 
Procedures  by  the  Secretary. 

B.    Comments  on  Specific  Issues  Posed  in  the  Advance  Notice 
The  Advance  Notice  of  Proposed  Rulemaking  asked  for  comments 
on  six  specific  issues  identified  in  the  Notice.   Our  comments  on 
these  points  are  set  forth  below,  immediately  following  a  recital 
of  the  particular  issue  detailed  in  the  Notice: 

(1)   The  effect  of  the  Supreme  Court's  decision  in 
Seminole  Tribe   on  the  operation  of  other 
provisions  in  25  U. S , C. Section  2710(d)(7) 
when  a  State  does  not  waive  its  Eleventh 
Amendment  immunity  to  suit 

As  detailed  in  the  Tribe's  response  to  the  Secretary's  second 
issue  for  comment  below,  when  a  state  raises  its  Eleventh 
Amendment  immunity  following  suit  by  a  tribe  for  failing  to 
negotiate  a  compact  in  good  faith,  federal  court  jurisdiction  and 
the  judicially  initiated  mediation  process  contained  in  the  IGRA 
must  be  severed  from  remaining  operable  provisions  of  Section 
2710(d)(7).  This  severance  provides  the  Secretary  with  the 
authority  and  duty  to  prescribe  gaming  Procedures.  Again,  as 
detailed  below.  Congress,  foreseeing  that  states  might  refuse  to 
participate  in  the  compacting  process,  shifted  the  class  III 
process  from  a  tribal-state  agreement  to  the  issuance  of  gaming 
Procedures  by  the  Secretary.  See  25  U.S.C.  §  2710 (d) (7) (B) (vii) . 
Given  Congress*  inclusion  of  a  severability  clause  in  the  IGRA  (25 
U.S.C.  §  2721) ,  which  creates  a  presumption  towards  preserving  the 
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constitutionally  inoffensive  portions  of  the  statute,  Alaska 
Airlines  v.  Brock.  480  U.S.  678,  686  (1987),  the  IGRA's  fail-safe 
provision  requiring  the  Secretary  to  issue  tribal  gaming 
Procedures  in  the  face  of  a  non-participatory  state  remains 
intact.  The  Eleventh  Circuit  has  expressly  determined  this  to  be 
the  case,  Seminole  Tribe  of  Florida  v.  Florida.  11  F.3d  1016  (11th 
Cir.  1994),  and  the  Supreme  Court  has  declined  to  disturb  that 

holding,  Florida  v. Seminole  Tribe  of  Florida,  —  U.S. 116 

S.Ct.  1114;  cert,  denied.  U.S. 116  S.Ct.  1415-16  (1996) 

(cross  petitions  of  State  of  Florida  and  Alabama) . 

The  alternative  to  the  foregoing  severance  analysis  regarding 
Section  2710(d)(7)  is  that  the  provision  authorizing  the  Secretary 
to  issue  class  III  Procedures  must  also  be  severed.  This, 
however,  would  leave  the  tribes  without  a  remedy  to  enforce  their 
rights.  In  other  words,  by  raising  the  Eleventh  Amendment,  states 
could  prevent  the  tribes  from  engaging  in  the  gaming  activities 
they  have  an  inherent,  sovereign  right  to  pursue.  Because  it  was 
clearly  not  the  intent  of  Congress  that  the  IGRA  provide  states 
the  power  to  prevent  tribal  gaming,  if  the  Secretary  were  to 
conclude  that  he  lacks  the  authority  to  issue  Procedures,  the  IGRA 

would  fail  in  its  entirety.    See  Confederated  Tribes o_f the 

Colville  Reservation  v.  Washington.  No.  CS-92-0426-WFN  (E.D.  Wash. 
June  4,  1993)  (striking  down  the  class  III  provisions  of  the  IGRA 
in  their  entirety  upon  finding  that  1)  the  IGRA's  compacting 
requirement  violates  the  Tenth  Amendment,  and  2)  tribes  would  be 
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left  without  recourse  to  enforce  their  federal  right  if  only  the 
offending  provision  were  severed)  . 

The  effect  of  striking  down  the  class  III  provisions  of  the 
IGRA  would  be  a  return  to  Cabazon  and  chaos.  For  instance,  a 
tribe  yet  to  obtain  a  compact  could  immediately  engage  in  full- 
fledged  casino  activity  to  the  extent  its  surrounding  state 
regulates,  rather  than  prohibits,  gaming  in  general.  On  the  other 
hand,  a  tribe  operating  gaming  under  a  compact  may  find  the 
validity  of  the  compact  immediately  in  dispute  and  its  officials 
facing  criminal  charges  for  unlawful  gaming.  Inevitably,  tribes 
and  states  would  disagree  on  the  exact  state  of  the  law,  resulting 
in  allegations  of  illegal  gaming  in  some  instances  and  attempted 
prosecutions  in  others.  Trust  resources  would  be  in  great 
jeopardy.  In  addition,  surrounding  non-Indian  communities  would 
suffer  soaring  unemployment  and  devastating  losses  in  business 
revenue.  This  nightmare-scenario  would  be  truly  catastrophic  for 
all  involved  in  or  affected  by  Indian  gaming. 

The  Tribe  shows  below,  however,  that  the  Secretary  possesses 
the  full  authority  to  provide  the  alternative  remedy  of  issuing 
Procedures  which,  in  turn,  would  save  the  class  III  provisions  of 
the  IGRA  from  being  struck  down  in  their  entirety.  Accordingly, 
the  tribes'  federal  rights  will  be  enforced,  Congressional  intent 
will  be  preserved,  and  the  nightmare-scenario  will  be  averted. 


516 


(2 )   Whether,  and  under  what  circumstances, 
the  Secretary  of  the  Interior  is 
empowered  to  prescribe  "procedures"  for 
the  conduct  of  Class  III  gaming  when  a 
State  interposes  an  Eleventh  Amendment 
defense  to  an  action  pursuant  to 
25  U.S.C.  Section  2710(d)(7)(B) 


We  submit  that,  for  reasons  of  sound  public  policy  and  with 
ample  legal  authority,  the  Secretary  should  conclude  that  he  has 
the  power  to  prescribe  Procedures  for  the  conduct  of  class  III 
gaming  when  a  State  interposes  an  Eleventh  Amendment  defense  to 
the  IGRA  compact  lawsuit. 

We  note  at  the  outset  that  the  proposal  for  Secretarial 
Procedures  is  not  revolutionary.  Congress  made  it  plain  in  the 
IGRA  that  the  Secretary  be  the  ultimate  resort  for  class  III 
gaming  in  the  event  that  the  state  fails  to  participate  in  the 
compacting  process,  including  the  judicial  remedies  thereof. 
Thus,  the  Procedures  were  provided  to  the  Mashantucket  Peguot 
Tribe  of  Connecticut  when  the  State  refused  to  consent  to  the 
compact  chosen  by  a  mediator  following  completion  of  the  IGRA's 
mediation  process.   56  Fed.  Reg.  24,996  (May  31,  1991). 

Furthermore,  the  issuance  of  Secretarial  Procedures  has  been 
previously  addressed  in  a  Memorandum  by  the  Interior  Solicitor's 
office  in  response  to  a  1992  request  by  the  Ponca  Tribe  of 
Oklahoma  that  the  Secretary  issue  Procedures  to  govern  gaming. 
This  occurred  when  the  State  of  Oklahoma  refused  to  participate  in 
the  IGRA  process,   successfully  invoking  Tenth  and  Eleventh 
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Amendments  defenses  to  a  compact  suit.  The  Solicitor's  Memorandum 
concluded  that  such  action  by  the  Secretary  would  be  warranted, 
but  not  until  the  law  was  more  settled  and  it  became  clear  what 
parts  of  the  IGRA  are  unconstitutional,  and  what  parts  remain 
viable.  Memorandum  from  Associate  Solicitor  regarding  Ponca 
Procedures,  January  6,  1993,  Appendix  B.  In  light  of  the  Supreme 
Court's  decision  in  Seminole  Tribe,  that  time  is  now  upon  us. 

A.  Under  California  v.  Cabazon  Band  of  Mission  Indians.  480 
U.S.  202  (1987),  tribes  were  free,  without  interference  from  the 
states,  to  conduct  gaming  activities  oh  their  tribal  lands  unless 
the  state  criminally  prohibited  the  form  of  gaming  involved.  A 
principal  purpose  of  the  IGRA  was  to  facilitate  on-reservation 
gaming  to  stimulate  the  economic  development  of  tribes,  while  at 
the  same  time  provide  a  limited  role  for  state  regulation  of  class 
III  gaming.  It  is  significant  that  in  its  recent  decision,  the 
Supreme  Court  reaffirmed  the  validity  of  the  Cabazon  case. 
Seminole  Tribe.  U.S. 116  S.Ct.  at  1024. 

B.  The  IGRA  compromise  reflects  and  respects  the  fact  that 
Indian  tribes  have  always  been  adamantly  opposed  to  any  state 
regulation  of  activities  on  their  tribal  lands.  In  the  Cabazon 
case,  the  Supreme  Court  essentially  approved  the  tribal  view  that 
regulation  of  gaming  on  tribal  lands  was  not  a  matter  for  the 
exercise  of  state  civil  regulatory  jurisdiction.  Cabazon.  480 
U.S.  at  207-14.  The  Senate  Committee  Report,  S.  Rep.  100-446, 
explains  that  the  Tribal-State  compact  device  was  adopted  in  the 
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as  a  CO  thi3  jui 

the  stat<v.  vers  given  a  atild  iii_^  quo  Coi  voluntarily 

:ict.   Section  2710(d)(1)(C)  states  that  class 

III  gaming  on  Indian  lands  wilJ  only   ■  ■  01  d  jcf.^d  in 

accordance  with  a  Tribal-State  compact,   thereby  providing  an 

Cot  a  tribe  to  submit  to  some  state  regulatory  role  in 

order  to  have  the  potential  profits  flowing  from  class  III  gaming. 

',•■;■        .'.-,  •<■■.  ..'.•'-  given  an  opport.r,,  •  /  to 

play  a  role  in  regulating  Indian  class  III  gaming,  -a-,  wel]  as  to 

possi*-.  /         •  ribal  concession:,  on  jurisdiction  i]  lary 

he  states'  opportunity  i3  that  it  has  no  authority  over  class 

gaming  if  the  state  does  not  participate  in  the  statutory 

'■r$B.       In  thai  event/  such  authority  resides  with  the  Secretary 

of  the  tnterioi    'J*m   e.g..  Ponca  Tribe  of  Oklahoma  v. State  of 

Oklahoma.   37  F.3d  1422,   1435-36   (10th  Cir.   1994)   (the 
contemplates  that  states  and  tribes  may  not  reach  agreement,  at 
point  "the  Secretary  of  the  Interior  takes  over";  thus,  a 
state's   refusal   to  consent   to  a  compact   "merely   triggers 

.3sible  federal     action"),      judgment  vacated anj remanded. 

U.S.  ,  116  S.Ct.  1410  (April  15,  1996). 

Congress  recognized  that  the  IGRA  compacting  process  creates 
*  h<-  possibility  that  a  stats  night  exploit  it  to  frustrate  a 
tribe's  class  III  aspirations  by  refusing  to  negotiate,  by  taking 
an  unacceptably  (to  the  tribe)  hard  line  in  negotiation,  or  by 
otherwise  Calling  to  negotiate  in  good  faith.   S_ge.  Ponca :  Kickapoo 
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process  was  begun  in  Yavapai -Prescott  Indian  Tribe  v.  Arizona.  796 
F.  Supp.  1292  (D.  Ariz.  1992),  in  which  the  court-appointed 
mediator  chose  the  tribally-submitted  compact  over  that  proposed 
by    the    state.      The   court   had  warned: 

If  the  State  declines  to  accept  the 
compact  chosen  by  the  mediator,  that  is 
the  end  of  the  matter  insofar  as  state 
participation  is  concerned.  The  Tribe 
can  then  conduct  Class  III  gaming  upon 
action  by  the  Secretary,  but  only  under 
tribal    and    federal    regulation. 

796  F.  Supp.  at  1297.  Facing  possible  Secretarial  imposition  of 
the  chosen  compact,  the  State  relented  and  negotiated  a  compromise 
compact   with   the    tribe.4 

The  process  thus  spelled  out  in  the  IGRA  was  intended  by 
Congress  to  provide  virtual  assurance  that  a  state  will  not  be 
able  to  use  the  compact  process  to  prohibit  class  III  gaining  on 
tribal  lands,  except  for  clearly  demonstrable  good  cause.  In  this 
connection,  it  should  be  noted  that,  despite  the  Section 
2710(d)(1)(C)    pronouncement    that    class    III    gaming    on    Indian    lands 


Once  the  state  has  flatly  refused  to  participate,  the  process  can 
produce  only  one  compact  --  the  tribe's.  In  that  case,  because  the  mediator 
can  only  present  to  the  Secretary  the  tribe's  proposed  compact,  the  mediator's 
presence  would  be  superfluous.  Once  the  state  has  chosen  to  block  the  IGRA 
process,  including  the  refusal  to  submit  to  judicial  review,  then  severance  of 
the  application  of  those  proceedings  necessarily  includes  the  severance  of  the 
mediation  process,  which  is  meaningless  unless  both  parties  are  present.  (£ae 
discussion  infra  proposing  a  Special  Master  to  resolve  ambiguous  provisions 
and  recommend   Procedures   to   the   Secretary. ) 

The  Pequot  dispute  with  Connecticut,  noted  earlier,  is  the  only  one  to 
this   date   to   proceed  all    the  way   to   the   issuance  of   Secretarial   procedures. 
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is  lawful  only  if  conducted  in  conformance  with  a  compact.  Section 
2710 (d)  (7)  (B)  (vii )  provides  an  alternative  basis  for  authorizing 
such  gaining  if  the  state  refuses  to  negotiate  in  good  faith  -- 
namely,       Procedures      prescribed     by      the      Secretary.  Congress 

anticipated  the  possibility  that  a  state  might  not  participate  in 
the  process  --  and  provided  that  such  failure  of  state 
participation  transfers  responsibility  to  the  Secretary.  See 
supra    Ppnca.,    KicKappo. 

The  language  of  Section  2710(d) (7) (B) (vii)  raises  a  question 
whether  the  Secretary  may  act  where  there  is  no  mediator.  The 
Court  of  Appeals'  opinion  does  not  specifically  address  the  fact 
that  the  statute  at  Section  2710 (d) (7) (B) (vii)  contemplates  a  role 
for  the  court-appointed  mediator  and  his  recommended  compact.  If 
the  literal  statutory  language  is  strictly  applied,  the  IGRA  can 
be  viewed  as  authorizing  the  Secretary  to  act  only  when  informed 
by  the  mediator  that  a  compact  cannot  be  negotiated,  and  then  only 
with   the   benefit   of    the   compact    recommended  by   the  mediator.5 


5  In    Spokane    Tribe    of     Indians    v.     State    of    Washington.     28    F.3d    991,     997 

(9th   Cir.     1994),     judgment    vacated    and    remanded.    U.S.    116    S.Cc.     1410 

(1996),  the  Ninth  Circuit  agreed  with  this  literal  interpretation,  stating  in 
dicta  its  belief  that  the  Secretary's  only  role  is  one  of  last  resort  and  that 
" (t)he  Eleventh  Circuit's  solution  would  turn  the  Secretary  of  Interior  into  a 
federal  czar,  contrary  to  the  congressional  aim  of  state  participation."  To 
the  contrary,  where  the  state  is  neither  required,  nor  inclined,  to 
participate  in  the  compact  process  as  Congress  intended  and,  in  fact  refuses, 
it  is  the  state  which  has  frustrated  the  "aim"  of  Congress,  not  the  Secretary. 
In  fact,  in  this  circumstance,  the  Secretary's  role  is  absolutely  'one  of  last 
resort'  for,  without  the  implementation  of  procedures  for  the  tribe,  its 
ability  to  conduct  gaming  is  completely  frustrated  by  the  state's  inaction. 
Such  an  outcome  clearly  was  not  the  intent  of  Congress  in  its  enactment  of  the 
IGRA. 
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But,  since  the  mediator  is  appointed  by  the  court,  which  has 
been  deprived  of  jurisdiction  by  the  state's  invocation  of 
Eleventh  Amendment  immunity,  there  can  be  no  mediator. 
Accordingly,  although  the  Eleventh  Circuit  does  not  expressly  say 
so  in  Part  V  of  its  opinion,  it  obviously  understood  that  those 
portions  of  Section  2710 (d) (7 ) (B) (vii )  which  provide  a  mediator 
would  also  necessarily  fail,  along  with  all  of  the  other  IGRA 
provisions  dealing  with  the  role  of  the  federal  judiciary  in  the 
compact   process . 6 

Stated  otherwise,  when  Section  2710  (d)  (7)  (A)  ( i )  ,  which 
confers  jurisdiction  on  the  district  court,  and  all  of  the 
provisions  of  Section  2710  (d)  (7)  (B)  (i)  -  (vi)  have  been  said  by  the 
court  to  "fail,"  with  respect  to  an  unconsenting  state,  the 
existence  and  role  of  the  court-appointed  mediator,  integrally 
connected  to  the  invalidated  jurisdictional  provision,  necessarily 
fails  as  well.  It  would  violate  Congressional  intent  if  the 
authority  and  responsibility  of  the  Secretary  under  Section 
2710(d) (7) (B) (vii)    were   held   to   depend   entirely    on    the    appointment 


^  Note    also    the    suggestion    in    Part    V    of    Justice    Stevens'     dissent    in 

Seminole  Tribe.    U.S.    ,    116   S.Ct.    at   1144    (1996),    that,    under   the   remedy 

spelled  out  by  the  Eleventh  Circuit,  the  'obviously  dispensable  involvement  of 
the  -Judiciary  in  the  intermediate  stages  of  ...  "  the  IGRA  process  raises  a 
serious  question  of  whether  the  judicial  procedure  specified  in  the  IGRA  "is  a 
proper  exercise  of  judicial  power."  (Emphasis  added).  It  is  well  settled 
that  the  Article  III  judicial  power  can  only  be  exercised  when  the  decision 
will  be  final,  and  not  "subject  to  later  executive  action."  Corwin,  the 
Constitution  of  the  U.S.A.  (GPO  1953)  at  p.  623,  citing  United  States  v. 
Ferreira.  13  How.  40  (1852);  S££  also  Chicago  &  S.  Airlines  v.  W«»-pi-m»n  S.S. 
Cfi£B.,    333   U.S.    103,    114    (1948). 
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of  a  mediator  who  cannot  be  appointed  because  the  state  has 
interposed  its  immunity  from  suit.  It  is  obvious  that  the  Court 
of  Appeals,  in  its  Part  V,  implicitly  regarded  the  statutory 
requirement  of  reference  to  a  mediator  in  Section 
2710  (d)  (7)  (B)  (vii)  as  severable  along  with  the  provisions  which 
were  intended  to  abrogate  state  immunity.  This  result  is  possible 
and  reasonable  because  operation  of  the  statutory  mediation 
process  is  not  required  to  carry  out  the  underlying  intent  of 
Congress.  When  the  State  opts  out,  there  is  no  adverse  party  and 
nothing  to  mediate.7  Further,  Congress  expressly  provided  such 
severance  of  the  IGRA  where  portions  of  it  are  determined  to 
offend   the   Constitution.      2SS.  25   U.S.C.    §    2721. 

The  Eleventh  Circuit's  interpretation  of  Section 
2710(d)(7)(B)  is  consistent  with  the  Supreme  Court's  severability 
tests  set  forth  in  Alaska  Airlines.  Inc.  v.  Brock.  480  U.S.  678 
(1987)  ,    cited  by   the  Eleventh  Circuit   in  its   decision: 


'  If    gaming    Procedures   are   to   be   prescribed   by   the   Secretary,    rather    than 

negotiated  by  the  State,  that  is  attributable  solely  to  the  unwillingness  of 
Florida  to  abide  by  the  process  Congress  provided.  Although  the  State  did  not 
object  to  proceeding  on  the  merits  pending  resolution  of  the  court's 
jurisdiction,  once  the  State  was  determined  to  be  immune  from  suit,  the  Tribe 
was  deprived  of  the  opportunity  to  seek  appellate  review  of  the  District 
Court's  unfavorable  ruling  on  the  permitted  scope  of  gaming.  Seminols  Tribe 
of  Indians  v.  Florida.  No.  91-6756-CIV-MARCUS  (S.D.  Fla.,  Sept.  22,  1993); 
dismissed   with    prejudice.    May   20,     1996,    based   upon    Seminole    Tribe    of    Florida 

v.     Florida.    U.S.    ,     116    S.Ct.     1114     (1996).       Nor    will    the    Tribe,     absent 

action  by  the  Secretary,  have  any  reasonable  chance  of  achieving  a  compact  in 
the  future  even  governing  terms  of  gaming  that  the  State  concedes  are 
permissible. 
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1.  Citing  Buckley  v.  Valeo.  424  U.S.  1,  108  (1976),  the 
Alaska  Airlines  Court  said:  "Unless  it  is  evident  that  the 
Legislature  would  not  have  enacted  those  provisions  which  are 
within  its  power,  independently  of  that  which  is  not,  the  invalid 
part  may  be  dropped  if  what  is  left  is  fully  operative  as  a  law." 
480  U.S.  at  684. 

2.  Even  in  the  absence  of  an  explicit  severability  clause, 
the  remainder  of  the  statute,  after  severing  the  unconstitutional 
parts,  must  function  in  a  manner  consistent  with  the  intent  of 
Congress.  Unless  Congress  would  not  have  enacted  the  legislation 
without  the  unconstitutional  provision,  that  provision  must  be 
severed.   Id.,  at  685. 

3.  An  explicit  severability  clause  creates  a  presumption 
that  Congress  did  not  intend  the  validity  of  the  statute  to  depend 
on  the  validity  of  the  constitutionally  offensive  provision.  Id. 
at  686. 

These  tests  are  clearly  met.  The  legislative  history  of  the 
IGRA  demonstrates  that  Congress  did  not  intend  to  enact  and  would 
not  have  enacted  a  statute  that  abridged  tribal  gaming  rights  by 
subjecting  the  tribes  to  state  regulation  without  some  symmetrical 
protection  against  abuse  of  state  powers.  The  statute  clearly 
provides  the  necessary  protections  against  such  asymmetry,  and  is 
completely  functional  without  the  intervening  involvement  of  the 
courts  and  mediators,  whose  purpose  was  to  resolve  disputes.   If  a 
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state  opts  out  of  the  process,  there  is  no  need  for  dispute 
resolution.  It  is  clear  that  Congress  intended  that  tribes  be 
able  to  sue  states  to  enforce  the  compact  provisions  of  the  IGRA. 
The  Supreme  Court,  while  agreeing  that  Congress  intended  to 
abrogate  state  immunity,  has  ruled  that  Congress  lacks  the  power 
to     do     so.  Thus,      the     court-related     provisions     of     Section 

2710(d)  (7)  have  not  been  deleted  from  the  IGRA  by  Seminole  Tribe. 
As  applied  to  non-consenting  states,  however,  those  provisions  are 
inoperable.  The  Eleventh  Circuit  severed  the  unconstitutional 
application  (to  a  non-consenting  state) ,  of  the  language  of  that 
section  pursuant  to  the  IGRA's  express  severability  clause, 
25  U.S.C.  §  2721,  and  did  so  through  an  interpretation  that 
preserves  the  Congressional  intent  of  the  statute,  by  directing 
the  Tribe  to  seek  Procedures  from  the  Secretary.8  As  noted  above, 
the  Supreme  Court   left   the   interpretation  intact. 

Severance    is    an   acceptable    remedy   to   cure    the   constitutional 
infirmities     of     a     statute     that     contains,     as     does     the     IGRA,     a 


Even  if  Congress  lacks  the  power  to  abrogate  state  immunity,  federal 
courts  may  still  hear  cases  in  which  a  state  consents  to  suit.  The  court  need 
not  strike  down  the  valid  application  of  IGRA's  jurisdictional  provision  if  it 
can  sever  the  application  of  the  offending  provision  in  a  manner  that 
preserves    Congressional    intent.    National    Treasury    Employees    Union    v.    United 

States.     U.S.    ,     115    S.Ct.     1003,     1018-19     (1995);        Brockett    v.     Spokane 

Arcades.  472  U.S.  491,  506-07  (1984);  United  States  v.  Grace.  461  U.S.  171, 
183     (1983),     cert,     denied.     474    U.S.     1026     (1985);     see    also   Edenfield    v.     Fane. 

U.S.    113    S.Ct.    1792,     1796    (1993);    Tennessee   v.    Garner.     471    U.S.     1,     4 

(1985)  cert,  denied.  114  S.Ct.  1219  (1994).  Had  the  Court  of  Appeals  not 
chosen  this  minimal  severance,  it  would  have  had  to  decide  whether  to 
invalidate  the  IGRA  in  its  entirety,  or  to  strike  down  the  provisions 
governing  class  III  gaming,  as  the  Colville  court  did.  Confederated  Tribes  of 
the  Colville  Reservation  v.  Washington.  No.  CS-92-0426-WFN  (E.D.  Wash.  June  4, 
1993)  . 
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severance  clause.    But  it  must  be  executed  as  minimally  as 
possible.   The  Supreme  Court  has  repeatedly  stated: 

A  court  should  refrain  from  invalidating 
more  of  the  statute  than  is  necessary  ...  . 
Whenever  an  act  of  Congress  contains 
unobjectionable  provisions  separable  from 
those  found  to  be  unconstitutional,  it  is 
the  duty  of  this  court  to  so  declare,  and 
to  maintain  the  act  in  so  far  as  it  is 
valid. 

Alaska  Airlines  v.  Brock.  480  U.S.  at  684  (citations  omitted) . 

Severance  is  not  only  acceptable  here,  it  is  necessary.  In 
severing  only  the  application  of  the  jurisdictional  provision,  the 
Eleventh  Circuit  acted  in  accord  with  the  Supreme  Court's 
directive  to  ensure  that  the  remaining  statute  "will  function  in  a 
manner  consistent  with  the  intent  of  Congress."  I_d_.  at  685 
(emphasis  in  original).  Congress  did  not  intend  for  state 
stonewalling  to  bar  a  tribe's  access  to  class  III  gaining.  It 
intended  for  states  to  participate  in  good  faith,  and,  if  they 
chose  not  to,  for  the  tribes  to  have  a  remedy  --  and  ultimately, 
if  necessary.  Procedures  prescribed  by  the  Secretary.  Insofar  as 
states  have  asserted  the  absolute  power  to  defeat  the  judicial 
provisions  of  the  statute,  Congressional  intent  warrants  severance 
of  the  application  of  that  section,  and  immediate  recourse  to  the 
statute's  own  default  provision. 

Florida  and  several  other  states  argued  to  the  Supreme  Court 
that  it  should  limit  the  severance  made  by  the  Court  of  Appeals  to 
a  severance  of  the  intended  abrogation  of  state  immunity.   Again, 
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and    for    good    reason,     the    Supreme    Court    declined.        U.S.     , 

116  S.Ct.  1415-16.  Such  an  approach  would  leave  tribes  totally  at 
the  mercy  of  the  states  with  no  remedy  at  all  to  combat  state 
intransigence  or  bad  faith  in  negotiations  and  would  destroy  the 
careful  balance  that  Congress  enacted  to  assure  that  tribes  would 
not  be  at  a  disadvantage  in  the  complex  process  of  compact 
negotiations  enacted  in  the  IGRA.9  This  result  would  violate  the 
cardinal  rule  of  severance  analysis  that  the  severance  cannot  be 
made  if  the  result  is  to  fundamentally  change  the  thrust  of  the 
statute.      As   stated    in  Alaska  Airlines: 


The  final  test  ...  is  the  traditional 
one:  the  unconstitutional  provision  must 
be  severed  unless  the  statute  created  in 
its  absence  is  legislation  that  Congress 
would  not   have   enacted. 


"  Congress    achieved   the    final    statutory    language    for   class    III    regulation 

only  after  bitter  controversy  and  extensive  debate,  extending  over  many  years 
of  congressional  activity.  One  pole  of  the  dispute,  espoused  by  some  states 
(notably  Nevada)  was  that  state  law  ought  to  apply  to  all  forms  of  class  III 
gaming  on  Indian  reservations.  This  would  have  permitted  tribes  to  engage  in 
class  III  gaming  on  their  reservations  only  to  the  extent  other  parties  were 
specifically  permitted  to  do  so  by  state  law.  The  opposite  extreme,  espoused 
by  some  tribes,  was  that  tribes  should  be  free  from  all  state  regulation  and 
control  for  any  games  played  on  their  reservations.  Neither  position 
prevailed.  Instead,  Congress  developed  the  compromise  of  governing  class  III 
gaming  through  tribal /state  compacts,  to  be  negotiated  at  arms  length  by 
sovereign  entities  with  equal  status.  See,  e^S- ,  Gaming  Activities  on  Indian 
Reservations  and  Indian  Lands:  Hearings  on  S.555  and  S.  1303  Before  the  Select 
Committee  on  Indian  Affairs.  100th  Cong.,  1st  Sess.  84  (1987);  Indian  Gaming 
Regulatory  Act:  Hearings  on  H.R.  964  and  H.R.  2507  Before  the  Committee  on 
Interior    and    Insular   Affairs.     100th  Cong.,    1st    Sess.    160    (1987). 

Congress  recognized,  of  course,  that  tribes  would  not  have  the  same 
bargaining  power  as  states,  even  though  accorded  equal  status  in  the  compact 
negotiation  process.  It  was  for  this  reason  that  the  states  were  given  the 
burden  of  proof  to  demonstrate  that  they  had  negotiated  in  good  faith  if  the 
compact  negotiations  failed.  (See.  Senate  Report  No.  100-446  at  13-14  for  a 
detailed  discussion  of    this  point.) 
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480  U.S.  at  685.  The  State's  proposed  construction,  which  would 
strip  the  Tribe  of  all  effective  remedies,  fails  that  fundamental 
test. 

It  is  significant  that  in  severing  only  the  application  of 
Section  2710 (d)  (7 )  (A)  ( i)  to  unconsenting  states,  the  Court  of 
Appeals  accomplished  the  least  intrusive  severance  necessary  to 
preserve  the  statutory  intent.  The  Supreme  Court  has  adopted  this 
solution  for  statutes  whose  texts  would  be  unconstitutionally 
overbroad  as  applied  in  certain  contexts.  As  recently  noted  by 
Justice  O'Connor  in  National  Treasury'  Employees  Union  v.  United 

States.  U.S. 115  S.Ct.  1003,  1023  ( 1995)  (concurring  in 

part,  dissenting  in  part),  "this  Court  has  on  several  occasions 
declared  a  statute  invalid  as  to  a  particular  application  without 
striking  the  entire  provision  that  appears  to  encompass  it."  As 
examples,  Justice  O'Connor  cited  to  United  States  v.  Grace.  461 
U.S.   171,   183   (1983),   cert.   denied.   474  U.S.   1026   (1985); 

Tennessee  v.  Garner.  471  U.S.  1,  4  (1985),  cert  denied.  U.S. 

114  S.Ct.  1219  (1994);  and  Brockett  v.  Spokane  Arcades.  472 

U.S.  491  (1984)  .10 


10  In  Grace .  the  Court  held  that  a  statute  prohibiting  people  from 
displaying  signs  and  other  items  in  and  around  the  Supreme  Court  building  was 
unconstitutional  as  applied  to  such  activity  on  the  public  sidewalks  around 
the  building.  461  U.S.  at  183.  Rather  than  striking  down  the  entire  statute, 
the  Court  elected  to  merely  strike  this  one  unconstitutional  application.  Id. 
In  Garner .  the  Court  chose  to  only  strike  an  unconstitutional  application  of  a 
state  statute  which  authorized  police  officers  to  use  all  necessary  means  to 
effect  an  arrest.  471  U.S.  4,  22.  The  Court  held  that  the  statute  was  only 
unconstitutional  as  applied  to  unarmed,  non-dangerous  suspects.  U .  In 
Brockett .  the  Court  invalidated  a  state  obscenity  statute  "only  in  so  far  as 
the  word  'lust'  is  taken  to  include  normal  interest  in  sex."  472  U.S.  at  504- 
05.  Having  done  so,  the  Court  ruled  that  the  remainder  of  the  statute 
retained  its  effectiveness  to  regulate  as  intended.   Id.  at  507.  "In  these 
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While  severance  jurisprudence  strongly  supports  the  result 
reached  by  the  Eleventh  Circuit,  these  arguments  are  greatly 
strengthened  by  other  considerations.  We  submit  that  the 
Secretary's  duty  and  authority  to  provide  a  remedy  for  tribes  in 
the  wake  of  the  Seminole  Tribe  decision  is  rooted  in  the  federal 
trust  responsibility.  The  Cabazon  case,  reaffirmed  by  the  Supreme 
Court  in  Seminole  Tribe,  recognized  the  right  of  tribes  to  conduct 
gaming  on  tribal  land  free  of  state  regulatory  interference. 
Congress  opted  to  alter  that  balance  of  regulatory  power  by  giving 
the  states  a  role  in  the  regulatory  process  on  the  condition  that 
they  negotiate  in  good  faith  to  reach  an  agreement  with  the 
affected  tribe,  on  the  regulations  that  shall  be  in  effect. 
Recognizing  the  inferior  bargaining  power  of  the  tribes,  Congress 
provided  the  safeguards  of  a  federal  lawsuit  to  enforce  that 
condition  and  Secretarial  Procedures  for  a  state's  continued 
refusal  to  participate. 

Through  the  assertion  of  Eleventh  Amendment  immunity  from 
suit,  the  states  have  attempted  to  nullify  the  federal  condition 
for  their  participation  in  Indian  gaming  regulation.  If  the 
Secretary  does  not  act,  then  the  states  will  have  the  power  to,  de 
facto,  forbid  all  class  III  gaming  on  tribal  land,  regardless  of 


circumstances,   the   issue  of  severability  is  no  obstacle  to  partial 

invalidation.*   Id..   See  also  Edenfield  v.  Fane.  U.S.  113  S.Ct.  1792 

(1993);  National  League  of  Cities  v.  Usery.  426  U.S.  833,  851-52  (1976), 
overruled  an  other  grounds.  469  U.S.  528  (1985);  O'Dav  v.  George  Arakelian 
Eaxms,  536  F.2d  856,  861-62  (9th  Cir.  1976). 
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the  scope  of  gaming  in  the  rest  of  the  state,  by  the  simple 
expedient  of  refusing  to  negotiate  a  compact.  No  one  can 
seriously  argue  that  Congress  intended  tribal  rights  to  be  so 
defeated.  As  noted  above  to  the  contrary,  the  remedial  scheme  of 
•the  IGRA  always  contemplated  that  if  states  refuse  to  participate 
in  the  compacting  process  after  a  mediator  is  appointed  by  the 
court,  the  Secretary  could  fill  the  gap  by  prescribing  Procedures 
governing  class  III  gaming. 

Indian  gaming  is  the  single  most  significant  asset  remaining 
to  Indian  tribes,  and  the  only  economically  productive  use  for 
many  tribal  trust  lands.  In  the  absence  of  an  effective  remedy 
under  the  IGRA,  tribes  operating  under  existing  compacts  soon  up 
for  renewal  risk  the  total  loss  of  their  most  valuable  trust 
assets,  i.e.,  revenue  from  land  and  facilities  associated  with 
gaming.  So  do  tribes  without  compacts,  such  as  the  Seminole 
Tribe,  who  have  invested  very  substantial  resources  to  ensure  that 
their  sovereign  and  federal  right  to  game  on  tribal  lands  is 
preserved. 

When  Congress  assigned  the  Secretary  of  the  Interior  the  duty 
of  providing  class  III  Procedures,  it  did  so  pursuant  to  its 
plenary  authority  over  Indian  Commerce  and  in  full  recognition  of 
his  status  as  the  primary  agent  in  the  administration  of  the 
federal  trust.  The  Eleventh  Circuit  opined  that  the  Secretary's 
duty  to  prescribe  such  Procedures  was  still  in  force,  despite  its 
ruling  that  the  judicial  remedy  specified  by  Congress  could  not  be 
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constitutionally    apr.L.e::         As    we  srcr.strated 

lit  B  severance  analysis  is  sound  and  should  be  adopted  by  the 
Secretary  to  save  the  IGRA  and  protect  the  trust  resources  cf  the 
Seminole       T:.:e       ar.i       other       tribes.  We       submit       that 

responsibility   as    trustee   requires   that   be    not    shirk   that   du 


(3)       What    is    an   accrcnriate    administrative   crocess 
fir    -.r.e    development    if    2-:re*.ar:al    ;r::ei.re; 


Secretarial       Procedures       should      be       developed       through 
comprehensive    rulemaking    pursuant    to    the    APA    involving    the    a- 

participation  of  the  tribes,  rather  tr.ar.  through  ar.  ;:  -  :  - 
;:;:ess.  Just      as      the     many     compacts      presently      in      effect 

nationwide  tcr.tair.  previsions  which  are  ftund  in  almost  every 
compact,  so  may  Secretarial  Procedures  contain  standard 
provisions  which  will  greatly  simplify  the  regulattry  pr::ess. 
both    m    the   promulgation  of    Procedures,    and  in   their  enforcement. 

Accordingly       the    3er.ir.cie    Trice    re::rrer.::     that     the    process 
for     the     deve  1  tprer.t     if     Prtcedures     mtl-de     devel  f     formal 

regulations  setting  forth  standard  terms  for  Secretarial 
Procedures  . ::  These  regulations  should  also  specify  a  process  by 
which  the  Secretary  will  respond  to  a  tribe's  request  for 
Procedures  to  govern  rlass  III  gaming  in  its  tribal  lands.  For 
that  purpose,  we  propose  that  ail  tribal  requests  fir  rrtsei.res 
he     submitted     ti     the     Sirector     of     the     Indian     Garmg     Management 


The   process    for   pro—  _lgacir.r    ?r::ei.re;    is    oescr-O^d    :r.    c_r    respor.se    to 
T-es:::r.    i         rrcpesec    rer.U::::.;    fir    -.-.is    pro-cess    are    sec    forth    ir. 
Appendix  A. 
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Staff,  within  the  Bureau  of  Indian  Affairs,  and  that  the  Director 
be  given  responsibility  for  working  with  the  applicant  tribe  to 
develop  appropriate  Procedures  for  recommendation  to  the 
Secretary. 12 

In  addition,  the  regulations  should  include  a  mechanism  for 
resolving  disputed  matters  of  both  law  and  fact  by  referral  of  any 
outstanding      issues      to      a      Special      Master.  Finally,       these 

regulations  should  also  further  clarify  the  meaning  of  key 
statutory  provisions  such  as  those  which  generally  define  the 
scope  of  class  III  gaming  that  will  "be  allowed  to  tribes  in  a 
given   state.       (See   discussion   infra  at    response    5.)13 


12  The  Indian  Gaming  Management  Staff  presently  reviews  compacts  that  are 
submitted  to  the  Secretary  for  approval.  It  has  developed  expertise  with 
appropriate  compact  provisions.  Once  the  Director  has  completed  work,  his 
recommendation  could  be  the  same  as  presently  provided  on  executed  compacts. 
If  the  Director  is  unable  to  reach  an  agreement  with  the  tribe,  then  the  final 
product  of  the  dispute  resolution  proceeding,  discussed  infra  would  be 
submitted  to  the  Secretary  for  approval,  much  as  a  mediator's  recommendation 
is  forwarded  to  the  Secretary  under  the  present  statute.  25  U.S.C. 
§   2710(d)  (7)  (B)  (vii)  .       (See  discussion  inJLca..) 

13  Administrative  agencies  are  often  called  upon  to  define  the  meaning  of 
general  statutory  provisions  they  are  called  upon  to  administer.  Vermont 
Yankee  Nuclear  Power  Corn,  v.  Natural  Resources  Defense  Council.  Inc..  et  al  ■  , 
435   U.S.    519,    546    (1977) (Congress   intended  that    the  discretion  of    the  agencies 

when  extra  procedural   devices   should  be   employed) .    See  also.    FCC  v. Schreiber , 

381  U.S.  279,  290  ( 1965 )( formulation  of  procedures  is  to  be  left  within  the 
discretion  of  the  agencies  to  which  Congress  has  confided  the  responsibility 
of  substantive  judgements);  FCC  v.  Pottsville  Broadcasting  Co..  309  U.S.  134, 
138,  143  (1940) (administrative  agencies  are  more  familiar  with  the  industries 
they  regulate  and  are  in  a  better  position  than  federal  courts  or  Congress 
itself  to  design  procedural  rules;  administrative  agencies  should  be  free  to 
fashion  their  own  rules  of  procedure) ;  FPC  v.  Transcontinental  Gas  Pipe  Line 
Com.  .  423  U.S.  326,  333  (1976)  cert,  denied.  436  U.S.  930  (1978 )  (agency 
should  be  allowed  to  exercise  its  administrative  discretion  in  deciding  how, 
in  light  of  internal  organization  considerations,  to  develop  evidence  and 
modify  prior   decisions)  . 
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Once  these  regulations  are  in  place,  the  Department  will  be 
in  a  position,  upon  a  tribe's  request,  to  proceed  to  the  case  by 
case  determination,  through  consultation  between  the  Director  and 
the  applicant  tribe,  of  non-standard  provisions  adapted  to  the 
facts  and  circumstances  presented  and  determination  of  disputed 
issues,  including  the  specific  proper  scope  of  gaming  under  state 
law  in  a  given  state. 

The  states'  role  in  the  process  we  propose  would  be  limited. 
A  tribal  application  would  be  ripe  only  after  a  state  had  blocked 
operation  of  the  statutory  process  provided  by  Congress  --  through 
raising  sovereign  immunity  as  a  defense  against  the  statutory 
obligation  to  negotiate  with  a  tribe  in  good  faith.  In  that 
setting,  the  state  would  have  opted  against  inclusion  in  the 
Congressional  plan  to  share  regulatory  responsibility  with  the 
tribe  --  always  conditional  on  the  state's  good  faith 
participation  in  compact  negotiations.  Because  it  has  invoked  its 
sovereign  immunity  to  frustrate  the  statutory  process,  the  state 
should  lose  its  chance  of  direct  participation  in  the  remaining 
portions  of  that  process.  It  has  refused  to  consent  to  mediation, 
refused  to  consent  to  any  decision  the  mediator  might  have  made, 
and  must  be  deemed  to  be  in  a  position  anticipated  by  2  5  U.S.C. 
§  2710 (d) (7) (B) (vii) ,  --  under  which  the  Secretary  is  empowered, 
without  consultation  with  the  State,  to  prescribe  Procedures  under 
which  class  III  gaming  may  be  conducted  by  the  affected  tribe. 
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A  state  will  not  be  utterly  without  a  voice.  Under  the 
Administrative  Procedure  Act,  5  U.S.C.  §  704  (1976),  it  will  be 
able  to  seek  review  of  the  Secretary's  action,  when  the  Secretary 
has  reached  a  decision  that  is  final  for  the  Department.  Thus, 
the  states  will  have  an  opportunity  to  challenge  the  Secretary's 
decision,  but  should  not  have  any  louder  voice  than  any  of  the 
rest  of  the  general  public  in  the  formulation  of  policy. 
Presumably,  the  states  are  free  to  participate  in  this  and  other 
public  comment  processes,  but  they  should  not  be  permitted  to 
interfere  in  subsequent  developments  in  the  fiduciary  relationship 
between  the  Secretary  and  an  applicant  tribe. 

We  believe  that  the  regulations  to  be  promulgated  should 
contain  the  following: 

a.    Definitional  Regulations 

Definitional  regulations  should  be  promulgated  to  resolve 
ambiguities  in  the  statute  and  define  general  statutory  terms.  In 
the  eight 'years  since  the  enactment  of  the  IGRA,  courts  across  the 
country  have  struggled  to  achieve  this  task,  with  a  lack  of 
uniformity.  Those  courts  have  generated  significant  discussion  on 
the  various  outstanding  issues,  and  have  provided  spotlights  on 
which  areas  most  need  resolution.  Chief  among  these  is  the  test 
for  determining  the  appropriate  scope  of  class  III  gaming  to  be 
conducted  by  a  tribe  under  the  Act.  We  believe  that  this  issue  is 
susceptible  of  resolution  with  the  aid  of  clarifying  definitions, 
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and  have  provided  appropriate  language  in  our  response  Co  question 
5,  infra,  and  in  Appendix  A. 


Standard  Provisions  Governing  the 
Content  of  Procedures 


In  the  interest  of  consistent  regulation,  the  Secretary 
should,  as  part  of  the  rulemaking,  develop  a  standard  identifying 
those  matters  which  must  be  addressed  as  part  of  any  Secretarial 
Procedures  issued  at  the  request  of  a  tribe.  This  differs 
somewhat  from  the  present  approach,  in  which  the  statute  limits 
matters  which  are  not  eligible  for  inclusion  in  a  Tribal-State 
compact  (in  the  interest  of  preventing  states  from  overreaching 
tribal  jurisdictional  prerogatives)  .  In  this  setting,  however,  a 
national  process  for  promulgating  Procedures  suggests  that  an 
affirmative  approach  would  be  more  useful. 

The  IGRA,  at  25  U.S.C.  §  2710(d)(3)(A),  describes  certain 
provisions  that  are  eligible  for  inclusion  in  a  Tribal-State 
gaming  compact.  In  the  state's  absence  from  the  process,  certain 
of  those  provisions  are  inapplicable  or  must  be  replaced  by 
provisions  pertinent  to  federal  regulation.  Those  are  items  (i)- 
(iv)  ,  governing,  respectively,  (i)  application  of  state  civil  and 
criminal  laws;  (ii)  allocation  of  criminal  and  civil  jurisdiction; 
(iii)  assessment  by  the  State  to  defray  regulatory  costs;  and 
(iv)  Indian  taxation  equivalent  to  that  imposed  by  the  state  on 
similar  activities.   In  a  federal  setting,  following  the  state's 
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refusal  to  participate  in  the  process,  the  attempted  imposition  of 
state  law  and  jurisdiction  is  no  longer  appropriate  or  acceptable. 
Neither  will  the  state  be  entitled  to  payments  to  defray 
regulatory  costs,  but  the  United  States  government  well  might,  and 
it  could  be  appropriate  to  provide  for  user  fees  to  the  applicant 
tribe,  to  be  paid  out  of  gaming  revenues,  to  defray  the  cost  of 
providing  federal  regulation  of  gaming  conducted  under  Secretarial 
Procedures.   (See  discussion,  infra  at  Response  No.  6.) 

While  certain  aspects  of  Procedures  for  a  tribe  will  be 
specific  to  each  tribe  and  accompanying  state  law,  other  factors 
should  be  handled  with  standard  provisions  that  are  applicable  to 
all  Procedure  applications.  Existing  compacts  across  the  country 
contain  many  nearly  identical  provisions.  In  addition,  tribal 
work  groups  have  developed  proposed  minimum  standards  for  internal 
controls,  and  the  McCain  bill  to  amend  the  IGRA,  introduced  in 
Congress  as  S.  487,  envisions  the  use  of  minimum  federal  standards 
for  the  regulation  of  Indian  gaming. 

We  recommend  that,  as  part  of  the  rulemaking,  the  Secretary 
develop  model  Procedures  containing  standard  provisions  covering 
the  following  topics: 

1.  A  system  for  conducting  background  investigation  and 
licensing  of  all  management  officials  and  key  employees,  and  of 
all  vendors,  lessors  or  suppliers  of  gaming  materials,  equipment 
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or     supplies     of     any     kind     in    excess     of     $5,000     per     year     (to     be 
consistent   with  present   provisions   at   25   C.F.R.    §§    556,    558); 

2.  Standards  for  an  internal  control  system  (similar  to 
those  developed  by  NIGA  --  at  least  as  restrictive  as  those  used 
in  Nevada) ; 

3.  Requirements  for  compliance  with  Internal  Revenue  Code, 
Bank   Secrecy  Act    and   other    federal    regulation   of    Indian   gaming; 

4.  Requirements  for  compliance  with  NEPA  and  other 
applicable    federal    environmental    laws; 

5.  A    system   providing    for   a    federal    regulator    --       the    NIGC 
to     monitor     compliance     with     the     Secretarial     Procedures,14 

including     the     requirement     for     periodic     submission     of     written 
reports    to   the  agency; 

6.  Provisions  for  sanctions,  including  monetary  penalties, 
closure,  and  termination  of  the  Secretarial  Procedures  in  the 
event  of  a  finding  that  the  Tribe's  operation  of  class  III  gaming 
has    failed   to   materially   comply  with   the    terms    of    the    Secretarial 


14  The   NIGC   already   performs    this    task    in  monitoring   class    II    gaming.       It 

could  expand  its  regulatory  scope  without  the  need  to  create  wholly  new 
structural  entities  to  undertake  that  responsibility.  As  discussed  below, 
infra,  the  cost  of  such  additional  responsibility  could  be  assessed  as  part  of 
the  Procedures  process,  much  as  the  NIGC  presently  assesses  a  regulatory  fee 
in  connection  with   its   class    II    regulatory  role. 
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Procedures    or    any    other    provision    of    the    IGRA    --    and    a    process    to 
review   the    imposition   of    any   such   sanctions;    and 

7.  A  process  providing  for  the  amendment  of  Secretarial 
Procedures,  upon  the  request  of  the  Tribe,  to  reflect  changes  in 
the  permitted  scope  of  gaming  in  the  state  or  the  Tribe's  desire 
to   modify    its   business   practices    in    light   of   experience. 

The  standard  provisions  would  be  assumed  to  govern  any 
Secretarial  Procedures  requested,  should  the  tribe  accept  those 
provisions.  If  not,  a  tribe,  may  in  its  application,  request  a 
modification  of  such  standard  provisions,  and  submit  materials  to 
support    any  departure    from   the  model . 

c.         Process    for   the   Promulgation  of   Procedures 
in   Response    to   Tribal    Requests 

The  rulemaking  should  generate  a  step-by-step  application 
process  by  which  tribes  ask  the  Secretary  to  promulgate 
Procedures.  This  process,  described  below  in  answer  to  question 
4,  would,  following  initiation,  be  a  consultation  process  between 
the  Director  of  the  Gaming  Management  Staff  and  the  affected 
tribe,  consistent  with  the  provision  for  consultation  in  25  U.S.C. 
§  2710 (d) (7) (B) (vii) ,  which  requires  that,  if  the  mediation 
process  does  not  produce  a  compact,  "the  Secretary  shall 
prescribe,  in  consultation  with  the  Indian  tribe, 
procedures  ...  . "  The  consultation  would  incorporate  standard 
provisions,      clarify    ambiguities     in     the    context     presented,      and 
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generate  a  set  of  Procedures  by  which  the  tribe  could  conduct 
class  III  gaming,  availing  itself  of  the  economic  opportunity 
previously  envisioned  by  Congress,  but  unreasonably  delayed  by 
state  intransigence.  The  process  would  include  a  mechanism  -- 
reference  to  a  Special  Master  --  to  expedite  resolution  of 
disputed  questions  of  law  and  fact,  and  to  assist  the  parties  in 
concluding  a  complete  regulatory  vehicle.  The  product  would  be 
subject,  of  course,  to  APA  review  --  and  it  is  at  that  point  that 
the  state  could  make  its  objections,  but  no  longer  as  a  party 
obstructing  progress  toward  a  conclusion. 

At  the  end  of  the  rulemaking  process,  the  Secretary  would 
publish,  for  inclusion  in  the  Code  of  Federal  Regulations,  the 
standards,  guidelines,  definitions  and  the  process  for  the 
promulgation  of  Procedures.  In  addition,  the  Secretary  would 
publish  model  Procedures,  to  provide  guidance  to  tribes  in  forming 
their  individual  applications.  Once  that  rulemaking  is  final,  the 
determination  of  individual  applications  for  Procedures  would  be 
limited  to  the  particular  facts  and  law  governing  each  tribal 
application. 

(4)   What  procedures  should  be  followed  if  a  State 
interposes  an  Eleventh  Amendment  defense  to  an 
action  filed  under  25  U.S.C.  Section  2710(d)(7)(B) 

Notwithstanding  the  development  of  a  process  for  promulgation 
of  Secretarial  Procedures,  the  Seminole  Tribe  believes  that  the 
Secretary  should,  in  all  cases,  seriously  consider  recommending  to 
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the  Department  of  Justice  that  the  United  States  intervene  on  a 
tribe's  behalf  in  a  compact  lawsuit  filed  by  the  tribe.  In  many 
settings,  merely  overcoming  the  Eleventh  Amendment  jurisdictional 
bar  will  eliminate  any  issues  in  the  resolution  of  a  compact. 
This  will  be  especially  true  as  to  tribes  in  states  that  have 
concluded  identical  compacts  with  several  tribes  but  refuse  to 
enter  into  those  same  provisions  with  any  remaining  uncompacted 
tribes.  In  the  wake  of  the  Supreme  Court's  decision,  the  same 
considerations  may  be  applicable  in  compact  renewals,  where  the 
state's  refusal  to  deal  is  rooted  in  no  principle  greater  than  the 
ability  to  escape  enforcement.  In  those  cases,  the  United  States' 
entry  into  the  lawsuit  may  be  sufficient  to  resolve  the  dispute, 
and  the  most  cost-effective  way  to  do  so. 

For  an  administrative  response  to  a  state's  interposition  of 
the  Eleventh  Amendment  defense  to  a  compact  suit,  the  federal 
response  should  be  according  to  an  easily  identifiable  process, 
commencing  with  the  tribe's  request.  Once  the  tribe  has  initiated 
the  process  by  submitting  its  request  to  the  Director  of  the 
Gaming  Management  Staff,  the  Procedures  may  be  reached  through 
methods  varying  from  easy  accommodation,  then  tribal  consultation 
with  the  Director,  through  dispute  resolution  by  a  Special  Master 
with  recommendation  to  the  Secretary,  whose  decision  to  promulgate 
Procedures  is  final  for  the  Department.  The  Secretary's  action  on 
the  Special  Master's  recommendation  will  be  the  same  as  required 
under  the  IGRA  remedial  process  --  the  mandatory  promulgation  of 
Procedures  which  are  consistent  with   the   Special   Master's 
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recommendation  and  with  applicable  law.  As  occurred  in  the 
promulgation  of  the  Pequot  Procedures,  the  Secretary  would  have 
authority  to  make  such  changes  deemed  necessary  to  assure  that  the 
Procedures  promulgated  comply  with  the  law.  Once  the  Secretary 
approves  the  Procedures,  they  will  be  effective  upon  publication 
in  the  Federal  Register.  Interested  parties  will  then  have  the 
opportunity  to  challenge  the  final  product  under  §  704  of  the 
Administrative  Procedures  Act. 

The  Seminole  Tribe  believes  that  the  Secretarial  process  for 
promulgating  Procedures  should  be  as  follows: 

a.    Request  for  Procedures 

Once  a  state  has  asserted  its  Eleventh  Amendment  immunity  to 
defeat  the  judicial  relief  provisions  of  the  IGRA,  a  tribe  may 
request  the  assistance  of  the  Secretary.  This  request  may  be 
filed  with  the  Director  of  the  Gaming  Management  Staff  (with 
notice  to  the  Secretary)  upon  the  court's  entry  of  a  dismissal 
order  or  at  any  time  following  the  expiration  of  the  180-day 
period  following  the  tribe's  compact  request,  as  provided  at 
25  U.S.C.  §  2710(d) (7) (B) (i) ,  provided  that  the  State  has 
interposed  the  Eleventh  Amendment  to  any  attempt  to  enforce  the 
compact  provisions  of  the  Act  through  action  in  federal  court  or 
has  formally  indicated  that  it  will  do  so. 
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In  its  request  for  Secretarial  Procedures,  the  tribe  should 
demonstrate  its  eligibility  for  Secretarial  intervention,  suggest 
specific  regulatory  provisions,  including  the  proper  scope  of 
gaming,  and  propose  provisions  governing  public  safety  and 
internal  control.  As  to  those  areas  for  which  standard  provisions 
exist,  the  tribe  would  have  to  justify  any  request  for  divergence 
from  those  standard  models. 

b.    Response  to  Tribal  Request 

The  Director  would  be  responsible  for  responding,  within  a 
fixed  time,  to  the  tribe's  request  and  could  either  reject  the 
tribe's  eligibility  for  Procedures,  accept  the  tribe's  proposal  or 
suggest  changes.  A  denial  of  eligibility  would  be  subject  to 
immediate  appeal  to  the  Secretary,  and  if  upheld,  would  be  final 
for  the  Department,  and  subject  to  immediate  APA  review.  If  the 
Director  accepts  the  tribe' s  proposal,  or  (within  the  consultation 
process) ,  is  able  to  negotiate  an  acceptable  resolution  within  a 
fixed  period,  then  the  Procedures  are  forwarded  to  the  Secretary 
for  approval.  The  Secretary  must  approve  them  to  the  extent 
consistent  with  applicable  law,  or  make  appropriate  modifications, 
then  publish  the  Procedures  in  the  Federal  Register.  If  the 
Director  suggests  changes,  then  the  consultation  process  would 
begin. 
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c.    Tribal  Consultation/Negotiation  Process 

The  Director's  response  to  the  tribe's  Request  for 
Secretarial  Procedures  begins  the  tribal  Consultation/Negotiation 
Process.  As  part  of  the  consultation  process,  the  tribe  may 
propose  revisions  to  standard  terms  and  provide  special 
circumstances  that  may  justify  deviation  from  the  standard 
Procedures  as  published  the  Procedures  rulemaking.  In  addition, 
the  tribe  will  have  the  opportunity  to  justify  any  games  it  feels 
should  be  included  in  the  scope  of  gaming  under  the  Procedures. 

If  the  tribe  and  the  Director  are  able,  through  the 
consultation  process,  to  agree  on  provisions  for  Procedures,  then 
the  document  is  forwarded  to  the  Secretary,  as  set  forth  above. 
If  the  parties  are  unable  to  agree  within  a  set  time  period 
(extendable  by  agreement) ,  then  a  Special  Master  is  appointed15  to 
adjudicate,  with  both  parties  able  to  call  witnesses  and  take 
testimony  as  necessary  to  enable  the  Special  Master  to  reach  a 
conclusion  as  to  the  provisions  to  recommend  to  the  Secretary,  who 
shall  act  as  above  (promulgating  Procedures,  with  any  necessary 
modifications,  consistent  with  applicable  law) . 

If,  at  any  point  in  the  process,  the  tribe  and  the  Director 
agree  on  the  content  of  Secretarial  Procedures,  those  Procedures 
are  forwarded  to  the  Secretary,  who  shall  approve  them  to  the 


15    The  Special  Master  will  be  drawn  from  a  roster  of  retired  federal  judges 
who  have  agreed  to  be  available  to  perform  this  function. 

-35- 


544 


extent  consistent  with  law  and  publish  them  in  the  Federal 
Register. 

d.    Dispute  Resolution 

The  Consultation  process  should  not  be  permitted  to  drag  on 
indefinitely.  A  fixed  period  should  be  established,  extendable  by 
consent,  if  progress  is  foreseeable.  Otherwise,  if  the  tribe  and 
the  Director  are  unable  to  reach  an  agreement  on  acceptable 
Procedures  provisions,  then  the  Secretary  shall  appoint  a  Special 
Master  to  resolve  any  remaining  disputed  provisions.16   The  Special 


16  The  Secretary  has  broad  discretion  to  provide  for  the  utilization  of  a 
special  master  in  the  process  established  for  the  development  of  Procedures. 
The  Supreme  Court  has  stated  that  "[algencies  are  free  to  grant  additional 
procedural  rights  in  the  exercise  of  their  discretion,  . . .  the  formulation  of 
procedures  was  basically  to  be  left  within  the  discretion  of  the  agencies  to 
which  Congress  had  confided  the  responsibility  for  substantive  judgments." 
Vermont  Yankee  Nuclear  Power  Corp.  v.  NRDC.  435  U.S.  519,  524  (1978).  That 
principle  fits  this  situation  perfectly  because  under  the  IGRA  Congress  has 
selected  the  Secretary  to  promulgate  class  III  regulations  if  a  tribe  and  a 
state  cannot  agree  on  a  compact.  25  U.S.C.  §  2710  (d)  (7)  (B)  (vii )  .  Thus, 
Congress  has  given  the  Secretary  the  discretion  to  formulate  the  process  he 
requires  to  exercise  his  discretion  and  his  responsibility  to  make  the 
substantive  judgment  regarding  class  III  regulations. 

There  are  numerous  examples  wherein  agencies  are  given  the  discretion  to 
hold  hearing  type  procedures  and  to  conduct  fact  finding  in  carrying  out  their 
duties.  See,  e.g. .  36  C.F.R.  §  251.56(f)(2)  (in  issuing  special  use  permits 
for  pipelines  across  national  forests,  the  Secretary  of  Agriculture  has  broad 
discretion  and  'm&X..  after  a  full  hearing  with  due  notice  thereof  to 
interested  parties  and  a  proper  finding  of  facts*  make  the  decision);  33 
C.F.R.  §  327.4(b)  &  (c)  (in  issuing  dredging  permits,  the  Corps  of  Engineers 
can  resolve  issues  informally  or  may  hold  public  hearings;  however,  the 
Headquarters  of  the  Department  of  the  Army  "has  the  discretionary  power  to 
require  hearings  in  any  case.");  20  C.F.R.  §  636 . 10 (a) ( 1) - ( 5 )  (in  Department 
of  Labor  investigations  of  disputes  under  the  Job  Training  Partnership  Act,  a 
complainant  can  receive  a  hearing  in  some  situations;  however,  the  regulation 
also  provides:  "Discretionary  hearing.  An  opportunity  for  a  hearing  may  also 
be  extended  when  the  appropriate  Assistant  Secretary  determines  that  fairness 
and  the  effective  operation  of  JTPA  programs  would  be  furthered.");  10  C.F.R. 
§  2.1263  App.  A,  at  126  (the  Atomic  Safety  and  Licensing  Board  "may  at  its 
discretion  appoint  special  assistants  ...  to  facilitate  the  hearing  process 
and  improve  the  quality  of  the  record  produced  for  review  .  .  .  (and  to)  serve 
as  technical  interrogators  .  .  .  [or  as]  Special  Masters  to  hear  evidentiary 
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Master  shall  be  appointed  from  a  panel  of  retired  federal  judges 
who  have  agreed  to  be  available  for  the  purpose. 

The  Special  Master  shall  have  authority  to  take  testimony, 
review  any  prior  judicial  or  administrative  record,  and  hear 
argument  from  the  tribe's  representatives  and  the  Director,  with 
respect  to  the  terms  awaiting  resolution  for  inclusion  into  final 
Procedures.  Issues  regarding  scope  of  gaming  shall  be  resolved  in 
accordance  with  the  definitions  set  forth  below.  To  ensure  that 
the  dispute  process  does  not  extend  indefinitely,  the  Special 
Master  shall  complete  the  dispute  resolution  process  within  a 
fixed  period  of  time,  and  upon  conclusion,  shall  recommend  a 
complete  Procedures  package  to  the  Secretary.  At  that  time,  the 
Secretary  must  promulgate  Procedures,  but  is  guided  by  the  Special 
Master's  recommendation,  and  the  requirements  of  applicable  law. 
The  Procedures  are  effective  upon  publication  in  Federal  Register, 
and  the  process  is  subject  to  APA  review. 

The  Dispute  Resolution  process  can  be  extended  by  agreement 
of  the  parties,  or  can  be  ended  at  any  time  that  the  parties  reach 
agreement  on  the  provisions  to  be  included  in  Secretarial 
Procedures.  Once  any  resolution  is  reached,  it  is  forwarded  to 
the  Secretary  for  action  as  described  above. 


presentations  by  the  parties  on  specific  technical  matters');  48  C.F.R. 
§  1870.303  App.  I,  at  551-54  (NASA's  Source  Evaluation  Board  (SEB)  has  the 
discretion  to  establish  a  committee  to  'function! ]  as  a  fact-finding  arm  of 
the  SEB*  to  analyze  offers  to  sell  NASA  goods  and  services) . 
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(5)   What  procedures  can  be.  and  should  be,  utilized 
for  determining  legal  issues  that  may  be 
in  dispute,  such  as  the  "scope  of  gaming" 
permitted  under  State  law. 


The  scope  of  gaming  issue  arises  when  a  state  takes  the 
position  that  it  is  not  required  to  bargain  with  a  tribe  with 
respect  to  certain  class  III  games  because  the  IGRA  does  not 
authorize  such  games  on  the  ground  that  such  games  are  not 
permitted  by  the  state  "for  any  purpose  by  any  person."  See 
25  U.S.C.  §  2710(d)  (1)  (B)  . 

Compact  lawsuits  throughout  the  country  have  generated 
substantial  judicial  consideration  of  the  scope  of  gaming 
question.  The  Seminole  Tribe  suggests  that  the  Secretary  develop 
definitions  that  would  refine  the  test  for  determining  precisely 
which  games  are  available  to  a  tribe  wishing  to  conduct  such  games 
as  are  otherwise  "permitted"  within  the  state.  In  other  areas  of 
law,  the  term  "permit"  has  acquired  an  accepted  meaning,  that,  if 
adopted,  would  greatly  facilitate  the  administration  of  the  IGRA. 
The  proper  determination  of  whether  a  state  "permits  such  gaming" 
includes,  but  is  not  limited  to  an  examination  of  whether  the 
state  affirmatively  permits  the  particular  gaming  in  question.  In 
addition,  a  state  should  be  deemed  to  "permit"  any  form  of  gaming 
substantially  similar  to  (or  not  materially  different  from)  any  of 
those  it  conducts  as  a  form  of  state  lottery,  or  any  games  which, 
despite  statutory  prohibition,  it  allows  to  operate  without  any 
substantial  enforcement.  Accordingly,  the  Seminole  Tribe  proposes 
that  the  Secretary  promulgate  the  following  definitions,   for 
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incorporation  into  the  Code  of  Federal  Regulations,  to  clarify  the 
test  that  will  be  applied  to  determine  the  scope  of  gaming 
applicable   to  a   request    for  Secretarial    Procedures: 

S     502.22         Permits 

Permits  means,  by  actual  practice  or  through 
operation  of  law,  to  allow,  to  consent,  to 
acquiesce  in  by  failure  to  prevent  or  to  expressly 
assent    or   agree    to    the   doing   of   an   act. 

S     502.23        Such    Gaming 

Such  gaming  means  a  gaming  activity  that  is 
substantially  similar  to  or  not  materially 
different    from  the  proposed  tribal   gaming  activity. 

S     502.24         Permits     Such     Gaming 

Permits  Such  Gaming  means  1)  that  the  state 
permits  a  particular  gaming  activity,  subject  to 
regulation  or  2)  does  not  expressly  prohibit  a 
particular  gaming  activity  under  state  criminal  law 
or,  3)  even  if  the  gaming  activity  is  expressly 
prohibited  under  state  criminal  law,  the 
fundamental  characteristics  of  the  gaming  activity 
are  substantially  similar  to  or  not  materially 
different  from  a  gaming  activity  that  -  the  state 
permits  or  does  not  expressly  prohibit  under  state 
criminal    law; 

5      502.25  A     State      that      Permits      Such     Gaming 

for     any    Purpose     by    any    Person 

A  state  that  permits  such  gaming  for  any 
purpose  by  any  Person  means : 

a)  a  state  that  permits  such  gaming  for  any 
persons  or  entities  located  within  the  boundaries 
of  the  state  including,  without  limitation 
charitable  organizations;    and 

b)  a  state  that  allows  gaming  by  persons  or 
entities  in  international  waters  outside  the 
boundaries  of  the  state,  in  vessels  that  embark  and 
disembark     passengers     within     the     state     without 
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intermediate  docking  at  any  port  outside  the 
jurisdiction  of  the  state,  by  failing  to  enact 
prohibitions,  authorized  by  federal  law,  on  such 
activities . 


Other  problem  areas  might  be  susceptible  to  similar,  preliminary 
resolution. 

Once  troublesome  definitional  items  are  identified  and 
resolved,  on  a  nationwide  basis,  then  the  guidelines  for  dispute 
resolution  are  firmly  established.  In  the  event  that  the  Director 
and  the  tribe  cannot  agree  on  the  application  of  the  scope  test 
(or  on  any  other  matter  relating  to  the  content  of  proposed 
Procedures) ,  the  process  should,  after  a  specified  period  of  time, 
be  referred  to  a  Special  Master  for  resolution.  That  Special 
Master  would  be  empowered  to  take  testimony,  develop  a  full 
adjudicatory  record,  and  make  a  recommendation  to  the  Secretary  as 
to  the  form  of  Procedures  recommended.  That  recommendation  would 
have  a  status  similar  to  that  of  a  mediator's  recommendation  under 
the  statutory  remedial  process.  (25  U.S.C.  §  2710(d)(7)(B)).  The 
Secretary  would  then  be  bound  to  adopt  the  Procedures  to  the 
extent  they  are  consistent  with  applicable  law,  or  to  make  such 
changes  as  are  necessary  to  produce  a  lawful  body  of  specific 
regulation.  The  Secretary's  decision,  effective  upon  publication 
in  the  Federal  Register,  would  be  final  for  the  Department,  and 
subject  to  judicial  review  under  the  APA. 

The  tribal  consultation  process  should  be  designed  to  produce 
Procedures  through  direct  consultation  between  the  tribe  and  the 
Director.   The  State  would  not  be  involved  in  this  process,  which 
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results  directly  from  its  affirmative  decision  not  to  participate. 
Conflict  resolution  would,  therefore,  be  limited  to  the  two 
participants  in  the  process.  The  state  would  not  be  included,  and 
would  have  to  raise  any  objection  it  might  have  only  after  the 
Secretary  had  made  a  determination  on  the  tribe's  request. 
[Although  the  state  could  provide  information/testimony  to  the 
Special  Master,  if  so  requested,  during  the  dispute  resolution 
process . ] 

Following  Federal  Register  publication,  all  interested 
parties,  including  the  state,  will  have  an  opportunity  to 
challenge  any  Procedures  pursuant  to  Section  704  of  the  APA. 

(6)   How  anv  procedures  promulgated  bv  the  Secretary 
mav.  and  should,  provide  for  appropriate 
regulation  of  Indian  gaming 

The  Tribe  strongly  believes  that,  as  a  matter  of  both  policy 
and  law,  Indian  gaining  should  be  regulated  by  federal  and  tribal 
authorities  with  no  specific  role  for  the  states  in  the  regulation 
of  such  gaining.  Once  a  state  has  refused  to  negotiate  in  "good 
faith"  with  a  tribe  and  has  asserted  its  Eleventh  Amendment 
immunity  to  forestall  the  judicial  remedy  provided  by  Congress, 
the  state  should  have  no  right  to  participate  in  the  actual 
process  of  regulation. 

It  must  be  remembered  that  prior  to  the  enactment  of  the 
IGRA,  in  the  Cabazon  case  --  in  a  ruling  that  was  reaffirmed  in 
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the  recent  Seminole  Tribe  decision  --  the  Supreme  Court  determined 
that  the  states  had  no  power  to  regulate  Indian  gaining.  Seminole 
Xxlhs..  H6  S.Ct.  at  1126-27.  When  Congress  passed  the  IGRA  in 
1988,  a  compromise  was  reached  --  states  were  given  some 
regulatory  authority  over  class  III  gaming  through  the  device  of 
tribal/state  compacts.  But  that  compromise  was  conditioned  on 
"good  faith"  negotiation  by  the  state,  with  a  tribal  remedy  in 
federal  court  if  the  state  failed  to  meet  its  statutory 
obligation. 

It  is  the  view  of  the  Seminole  Tribe  that  in  any  case  that  a 
state  blocks  tribal  access  to  federal  court  to  vindicate  the  IGRA 
rights  by  asserting  state  Eleventh  Amendment  immunity,  it  has 
violated  the  predicate  underlying  the  congressional  offer  of 
regulatory  authority  to  the  state.  Having  done  so,  there  is  no 
policy  or  legal  reason  why  the  state  should  have  any  further 
involvement  in  the  actual  regulation  of  the  gaming  that  is 
authorized  by   federal    law  and  Secretarial   Procedures.17 

While  the  details  of  the  sort  of  tribal  regulation  to  be 
required    in    the    Procedures    will    necessarily    differ    according    to 


17  The   statute   itself   provides   this  precedent.       If    the    judicial    remedy  were 

carried  out,  then  the  state  would  have  multiple  opportunities  to  participate 
in  the  process,  or  to  acquiesce  in  its  result.  If,  at  the  end,  the  state 
declines  to  accept  the  compact  chosen  by  the  mediator,  then  the  Secretary,  in 
consultation  with  the  Indian  tribe,  shall  prescribe  procedures  under  which 
class  III  gaming  may  be  conducted.  25  U.S.C.  §  2710  (d)  (7)  (B)  (vii )  .  Thus, 
under  the  IGRA,  even  if  a  state  declines  to  participate  in  the  process,  the 
process  still  may  go  on.  By  asserting  the  Eleventh  Amendment  defense,  the 
state  has  expressed  its  refusal  to  participate  in  all  phases  of  the  IGRA 
remedial   process.      The  process,    then,    goes   on   in   its   absence. 

-42- 


551 


the  circumstances  of  the  tribe,18  there  is  a  general  precedent  in 
the  Procedures  promulgated  for  the  Mashantucket  Pequot  Tribe  of 
Connecticut,19  that  is  of  great  relevance  here.  In  Sections  3-8  of 
the  Pequot  Procedures,  detailed  provisions  are  set  forth 
allocating  jurisdiction  between  the  tribe  and  the  state  as  to  the 
regulation  of  tribal  gaming,  on  such  matters  as  licensing  of 
tribal  employees,  background  investigations,  registration  of 
vendors,  standards  of  operation  and  management  of  the  tribal 
facility,    and  powers   of    law  enforcement    officers. 

Section  10  of  the  Pequot  Procedures,  recognizing  that  state 
authorities  may  be  unwilling  or  unable  to  discharge  all  or  any 
portion  of  the  regulatory  authority  or  responsibilities  delegated 
to  them,  provides  for  the  Tribal  gaming  aaencv  to  carry  out  these 
functions  and  responsibilities.  Stated  otherwise,  the  Pequot 
Procedures  provide  a  specific  precedent  for  tribal  regulation 
where  the  state  does  not  or  cannot  participate  in  the  regulation 
of   the    Indian  gaming.20 


18  The  appropriate  degree  of  regulation  of  gaming  may  vary  depending  on  the 
size,  scope,  and  location  of  the  gaming  operation  in  question.  Despite  these 
differences,  we  believe  it  would  be  highly  desirable  for  the  Secretary  to 
develop  general  regulatory  guidelines  that  would  be  followed  in  the  adoption 
of   specific  procedures   promulgated   for   particular   tribal   gaming   operations. 

19  56  Fed  Reg.  at  24996,  24998  (May  31,  1991).  Again,  as  far  as  we  are 
aware,  these  procedures  are  the  only  ones  ever  promulgated  by  the  Secretary 
pursuant    to   his   authority  under   25   U.S.C.    §   2710. 

20  The  identical  regulatory  scheme  is  contained  in  Section  10  of  the 
compact  between  the  Mohegan  Tribe  of  Indians  of  Connecticut  and  the  State  of 
Connecticut. 
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While  it  is  true  that,  under  the  Pequot  Procedures,  the  State 
of  Connecticut  has  the  opportunity  to  perform  the  regulatory 
functions  that  fall  to  the  tribe  in  the  event  of  State  default, 
the  duties  of  the  State  were  not  unilaterally  imposed  by  the 
Secretary  --  and  were,  instead  the  product  of  the 
judicial /mediation  remedy  provided  by  the  statute.  Although  the 
State  did  not  consent  to  the  compact  proposed  by  the  mediator,  it 
did  not,  at  any  time,  interpose  the  Eleventh  Amendment  as  a  bar  to 
the  statutory  remedy.  Indeed,  the  State  of  Connecticut  proposed 
the  compact  chosen  by  the  mediator  that  became  Procedures  adopted 
by  the  Secretary.  In  contrast,  the  Secretarial  Procedures 
contemplated  here  would  be  invoked  only  if  a  state  raised  a 
constitutional  barrier  to  the  statutory  process,  rather  than 
submitting  to  the  orderly  resolution  of  substantive  disagreements 
over  a  compact . 

The  remaining  question  is  what  role  federal  authorities 
should  play  in  the  regulation  of  Indian  gaming  conducted  under  the 
authority  of  Secretarial  Procedures.  Of  course,  the  Department  of 
Justice  will  retain  its  responsibility  to  prosecute  those  who 
commit  violations  of  federal  criminal  laws  that  remain  applicable 
to  Indian  gaining.  Another  key  role  for  federal  authorities  will 
be  the  continued  exercise  of  approval  authority  by  the  NIGC  of 
Management  Contracts  and  by  the  BIA  of  gaming  related  contracts. 
NIGC  regulations  already  provide  oversight  for  class  III  licensing 
and  background  checks  of  key  employees  and  primary  management 
officials,   if  not   superseded  by  provisions   of   tribal-state 
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compacts.    25  C.F.R.  §§  556,  558.    In  addition,  we  think  that 

federal  authorities  should  stand  ready  to  respond  to  tribal 

requests  for  assistance  in  such  matters  as  conducting  background 

checks  and  other  matters  involved  in  the  licensing  of  gaming 
employees  and  the  registration  of  vendors. 

Senator  McCain  and  other  Congressional  leaders  have  expressed 
concern  that  there  be  national  standards  for  the  minimum 
regulation  of  Indian  gaming.  Secretarial  Procedures  would  be  one 
way  to  achieve  that  goal .  Tribes  have  worked  hard  to  propose  such 
standards,  and  such  minimum  standards  could  be  developed,  perhaps 
through  the  NIGC,  for  incorporation  as  standard  requirements  in 
the  promulgation  of  Secretarial  Procedures.  At  the  least,  the 
standards  for  conduct  of  specific  games  could  be  addressed  in  this 
manner,  making  use  of  the  nearly  identical  provisions  in  existing 
compacts  across  the  country. 

As  outlined  above,  we  think  it  prudent  for  the  Secretary  to 
retain  authority  to  amend  any  Procedures  he  promulgates  to  deal 
with  changes  in  circumstances  or  particular  problems  that  may 
arise.  If  the  federal/ tribal  regulation  outlined  above  proves 
unworkable  for  any  reason,  the  Secretary  could  then  amend  the 
Procedures  to  provide  for  more  direct  federal  regulation  on  an 
interim  basis  until  the  problem  identified  has  been  solved. 

Questions  have  been  raised  concerning  the  feasibility  of 
Secretarial  assumption  of  regulatory  oversight  over  numerous 
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tribal     gaming     operations.  Even     if     regulation     of     the     gaming 

operations  is  left  primarily  to  the  tribes,  as  set  forth  above, 
there  will  necessarily  be  an  increased  oversight  role  for  the 
federal  government  and  concerns  have  been  voiced  about  the 
Secretary's  ability  to  carry  out  this  responsibility  without  being 
overburdened  administratively.  In  addition,  a  question  has  arisen 
regarding  the  additional  expense  of  carrying  out  these 
responsibilities  now  made  necessary  by  uncooperative  states.  We 
believe  that  there  is  ample  authority  under  present  law  readily 
available  to  the  Secretary  to  resolve  the  foregoing  concerns, 
through  delegation  of  such  oversight  to  the  NIGC,  which  will  then 
be  responsible  for  monitoring  whether  tribal  regulation  is 
conducted  in  accordance  with  the  Procedures  that  are  promulgated 
by  the  Secretary  and  otherwise  complies  with  applicable 
requirements  of  federal  law.  The  NIGC,  in  turn,  would  assess  a 
fee    to    fund   that    added   regulatory   responsibility. 

First,  general  delegation  authority  enables  the  Secretary  of 
the  Interior  to  delegate  any  duties  and  responsibilities  to  other 
officials,  agencies,  offices,  or  commissions  within  the  Department 
of  Interior.21  Here,  the  most  logical  and  capable  entity  to 
delegate  oversight  of  class  III  Procedures  would  be  the  National 
Indian  Gaming  Commission  (NIGC) ,  established  under  the  IGRA  to 
regulate  primarily  Class  II  operations.  See  e.g . .  25  U.S.C. 
§§    2704,    2706,    2707,    2710.       The  NIGC's    jurisdiction   under    the    IGRA 


21  Sfi£  Reorganization   Plan  No.    3   of    1950,    eff.    May  24,    1950,    15    F.R.    3174, 

64   Stat.    1262,    as   amended  June   1,    1971,    Pub.L.    92-22,    §    3,    85   Stat.    76. 
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is  broad;  it  includes  the  right  to  promulgate  such  regulations  and 
guidelines  as  are  necessary  to  implement  the  IGRA  in  its  entirety, 
25  U.S.C.  §  2706(b)  (10),  and  even  the  authority  to  permanently 
shut  down  a  gaming  activity  for  violations  of  the  IGRA,  its 
regulations,      or     tribal      law     approved     thereunder.  25     U.S.C. 

§  2706(a) (5) .  In  sum,  given  its  broad  oversight  jurisdiction 
under  the  IGRA  and  its  experience  in  the  regulation  of  gaming,  the 
NIGC  can  respond  efficiently  and  effectively  to  delegation  of  the 
Procedures  and  oversight  process.  We  note  that  in  a  March  29, 
1996,  letter  to  the  Secretary,  the  NIGC  expressed  its  beliefs  on 
this  matter  and  shares  the  view  that  it  is  the  appropriate  entity 
to  undertake  general  oversight  of  the  process  with  respect  to 
implementing   Procedures. 

Second,  the  federal  user  fee  mechanism  is  at  the  Secretary's 
disposal  to  offset  increased  costs  associated  with  procedure 
implementation  and  oversight.22  See.  31  U.S.C.  §  9701;  OMB  Revised 
Circular  No.  A-25  (July  8,  1993)  (hereinafter  "OMB  Circular"). 
Specifically,  the  Secretary  may  promulgate  regulations  to 
institute  the  assessment  of  user  fees  against  "each  identifiable 
recipient     for    special    benefits    derived     from    Federal     activities 


22  Indeed,     IGRA   provided    for    the    assessment    of    such    fees    on    all    class    II 

activity  in  order  to  fund  the  NIGC.  25  U.S.C.  §  2717.  it  is  clear  that 
Congress  did  not  perceive  that  states  would  successfully  frustrate  its 
provisions  for  tribal-state  compacting  with  regard  to  class  III  gaming. 
Otherwise,  it  could  have  expressly  established  a  fee  schedule  for  class  III 
activities,  as  well.  Nevertheless,  the  fact  that  Congress  did  not  explicitly 
provide  such  a  scheme  does  not  frustrate  the  Secretary's  authority  under  the 
federal  user  fee  statute  to  implement  one  that  serves  a  parallel  purpose  to 
the    IGRA's   class    II    fees. 
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beyond  those  received  by  the  general  public".  OMB  Circular, 
Section  6.  Types  of  special  benefits  include  the  receipt  of 
regulatory  approval  to  carry  on  a  specific  activity  or  business, 
i.e.,  Procedures  for  class  III  gaming,  and  business  stability  and 
public      confidence      in     the     industry,      among     others.  See     OMB 

Circular,  Sections  6(a)(1)(a)  and  (b) .  The  user  fees  could  be  set 
at  a  rate  that  would  allow  for  recovery  of  the  "full  cost"  to  the 
federal  government  for  providing  the  special  benefit,  including 
personnel  costs  (direct  and  indirect),  management  costs, 
enforcement    costs,    and   others.      OMB   Circular,    Section    6(d)(1). 

C.         Other  Matters 

1.         Countersuit  bv  the  United  States   Against 
States   Which   Resist    Procedures 

If     a     state     sues     to    enjoin    or    otherwise    attack     Procedures 

issued    by    the    Secretary,    we    suggest    that    the    regulations    provide 

that    the    Secretary    will    recommend    to    the    Department    of    Justice 

that    United    States   will    bring   a    counterclaim   against    the    state   on 

behalf    of    the    affected    tribe    to    invoke    the    remedy    set     forth    in 

25    U.S.C.       §      2710(d)(7)(A).23         There     would     be     two     potential 

counterclaims:  (1)      assuming     the     Secretary     did     not     have     the 


A  counterclaim  would  be  proper  here  and  in  fact  may  even  be  considered 
compulsory.  Under  Fed.  R.  Civ.  P.  13(a),  "a  pleading  shall  state  as  a 
counterclaim  any  claim  . . .  the  pleader  has  against  an  opposing  party,  if  it 
arises  out  of  the  transaction  or  occurrence  that  is  the  subject  matter  of  the 
opposing  party's  claim."  Clearly,  if  the  State  argued  the  procedures  violated 
state  law,  the  Secretary  would  be  compelled  to  claim  the  State  was  acting  in 
bad  faith  and  that  the  procedures  were  valid  under  the  law.  These  claims  are 
logically  related  and  therefore  the  counterclaim  is  compulsory.  See  Marine 
Transportation  Services  v.  Python  High  Performance  Marine  Corp..  16  F.3d  1133 
(11th  Cir.  1994);  United  States  v.  Aouavella.  615  F.2d  12,  22  (2d  Cir.  1980). 
At  the  very  least,  the  counterclaim  would  be  permissive  and  justified  on  the 
same  ground. 
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authority  to  issue  Procedures  without  judicial  action  under  the 
IGRA,  the  United  States  can  represent  the  tribe's  interest  in  the 
counterclaim  and  make  possible  the  necessary  judicial  action;  and 
(2)  assuming  the  Secretary  had  the  authority  to  issue  Procedures, 
but  the  state  claims  the  Procedures  are  defective,  for  authorizing 
gaming  beyond  the  scope  of  state  permitted  gaming,  the  United 
States  can  countersue  to  establish  that  the  Procedures  are  valid 
under  the  IGRA  (and  within  the  scope  of  state  gaining  law) .  The 
effect  of  either  countersuit  is  the  same  --  both  would  test  the 
state's  good  faith  and  permitted  scope  of  gaming.  Under  this 
alternative,  if  the  prescription  of  Procedures  by  the  Secretary  is 
found  to  be  illegal,  a  compact  can  still  be  reached  through  the 
IGRA  process,  through,  the  United  States  maintaining  a  compact  suit 
--  bringing  the  statutory  remedy  to  its  conclusion. 

That  the  United  States  has  authority  to  represent  the  Tribe 
in  such  a  countersuit  is  clear.  "The  United  States  has  standing 
to  sue  on  behalf  of  Indian  tribes  as  guardian  of  the  tribes' 
rights."   Blatchford  v.  Native  Village  of  Noatak.  501  U.S.  775, 

783   (1991),   citing  United  States  v. Minnesota.   270  U.S.   181 

(1926),  which  held  that  "'the  immunity  of  the  State  is  subject  to 
the  constitutional  qualification  that  she  may  be  sued  in  this 
Court  by  the  United  States,'  I_d_.  at  195."  Therefore,  the 
Blatchford  court  stated,  "no  Eleventh  Amendment  bar  would  limit 
the  United  States'  access  to  federal  courts  for  that  purpose." 
501  U.S.  at  783. 
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As  Che  Supreme  Court  stated, 

"The  United  States  may  lawfully  maintain 
suits  in  its  own  courts  to  prevent 
interference  with  the  means  it  adopts  to 
exercise  its  powers  of  government  and  to 
carry  into  effect  its  policies.  It  may 
maintain  such  suits,  although  it  has  no 
pecuniary  interest  in  the  subject  matter 
thereof,  for  the  purpose  of  protecting 
and  enforcing  its  governmental  rights  and 
to  aid  in  the  execution  of  its 
governmental  policies." 

Cramer  v.  United  States.  261  U.S.  219,  233  (1923),  quoting  United 

States  v.  Fitzgerald.  201  F.  295,  296  (8th  Cir.  1912)  .   See  also 

Heckman  v.   United  States.  224  U.S.  413,  445  (1912)   ("It  is  a 

representation  which  traces  its  source  to  the  plenary  control  of 

Congress  in  legislating  for  the  protection  of  the  Indians  under 

its  care,  and  it  recognizes  no  limitations  that  are  inconsistent 

with  the  discharge  of  the  national  duty.")24 

A  lawsuit  by  the  United  States  would  be  justified  since  it 

would  serve  to  further  United  States  Indian  policy  --  the  express 

policy  of  the  IGRA  --  to  encourage  tribal  economic  development  and 

to  preserve  a  tribe's  sovereign  right  to  operate  outside  the 

confines  of  state  civil  jurisdiction.    The  declared  statutory 

purpose  of  the  IGRA  is: 

"(1)  to  provide  a  statutory  basis  for  the 
operation  of  gaming  by  Indian  tribes  as  a 


24  The  fact  that  gaming  will  generate  tribal  government  revenues  is 
significant.  In  Barta  v.  Oalala  Sioux  Tribe.  259  F.2d  553  (8th  Cir.  1958), 
cert,  denied.  358  U.S.  932  (1959),  the  United  States  sued  to  enforce  a  tribal 
tax.  There  the  court  held  that  the  United  States  had  an  interest  in 
maintaining  the  action  since  the  taxes,  which  were  collected  for  tribal 
government  purposes,  supplemented  United  States  funds,  thereby  giving  the 
United  States  a  pecuniary  interest  in  enforcing  the  tax. 
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means  of  promoting  tribal  economic 
development,  self-sufficiency,  and  strong 
tribal  governments; 

"  (2)  to  provide  a  statutory  basis  for  the 
regulation  of  gaming  by  an  Indian  tribe 
adequate  to  shield  it  from  organized 
crime  and  other  corrupting  influences,  to 
ensure  that  the  Indian  tribe  is  the 
primary  beneficiary  of  the  gaming 
operation,  and  to  assure  that  gaming  is 
conducted  fairly  and  honestly  by  both  the 
operator  and  players;  and 

"(3)  to  declare  that  the  establishment  of 
independent  Federal  regulatory  authority 
for  gaming  on  Indian  lands,  the 
establishment  of  Federal  standards  for 
gaming  on  Indian  lands,  and  the 
establishment  of  a  National  Indian  Gaming 
Commission  are  necessary  to  meet 
congressional  concerns  regarding  gaming 
and  to  protect  such  gaming  as  a  means  of 
generating  tribal  revenue." 

25  U.S.C.   §  2702.   .The  legislative  history  also  notes   the 

importance  of  protecting  the  sovereignty  of  tribes  from  the 

encroachment  of  state  jurisdiction. 

"In  determining  what  patterns  of 
jurisdiction  and  regulation  should  govern 
the  conduct  of-  gaming  activities  on 
Indian  lands,  the  Committee  has  sought  to 
preserve  the  principles  which  have  guided 
the  evolution  of  Federal-Indian  law  for 
over  150  years.  In  so  doing,  the 
Committee  has  attempted  to  balance  the 
need  for  sound  enforcement  of  gaming  laws 
and  regulations,  with  the  strong  Federal 
interest  in  preserving  the  sovereign 
rights  of  tribal  governments  to  regulate 
activities  and  enforce  laws  on  Indian 
land.  The  Committee  recognizes  and 
affirms  the  principle  that  by  virtue  of 
their  original  tribal  sovereignty,  tribes 
reserved  certain  rights  when  entering 
into  treaties  with  the  United  States,  and 
that  today,  tribal  governments  retain  all 
rights  that  were  not  expressly 
relinquished. * 

S.  Rep.  No.  446,  100th  Cong.,  2d  Sess.  5  (1988). 
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Finally,  the  intransigence  of  states  refusing  to  compact 
diminishes  the  value  of  tribal  trust  lands,  in  that  it  bars  the 
tribe  from  developing  the  land  to  its  highest  economic  value  --  in 
terms  of  potential  revenue  producing  activity.  In  some  instances, 
the  land  in  question  may  have  been  acquired,  by  the  Tribe,  at 
artificially  inflated  prices,  specifically  for  the  conduct  of 
gaming  thereon.  If  the  United  States  does  not  intervene  (in 
administrative  or  judicial  forums)  to  protect  a  tribe's  ability  to 
implement  its  business  policies,  then  significant  investments  will 
have  been  wasted. 

A  countersuit  against  a  state  to  enforce  the  IGRA  compacting 
provisions  and/or  Procedures  would  further  the  IGRA's  stated 
Indian  policy.  First,  the  purpose  of  the  Procedures  is  to 
establish  the  parameters  by  which  the  tribes  may  engage  in  class 
III  gaming,  which  is  essential  to  the  tribe's  economic  self- 
sufficiency.  Second,  and  perhaps  most  important,  a  countersuit 
would  serve  as  a  check  on  a  state  that  is  violating  the 
requirements  of  the  IGRA  by  failing  to  negotiate  in  "good  faith. " 

2 .    The  Scope  of  Gaming  to  be  Permitted 
Under  Secretarial  Procedures 

The  Tribe  recognizes  that  the  scope  of  gaming  that  tribes 
will  be  permitted  to  conduct  under  Secretarial  Procedures  will  be 
a  matter  of  sharp  dispute  in  nearly  every  case  that  will  have  to 
be  resolved  by  the  Secretary  as  part  of  any  process  he  establishes 
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in  the  regulations  he  may  promulgate.  In  response  to  questions  4 
and  5,  we  have  set  forth  our  views  as  to  how  that  process  should 
operate  to  resolve  the  complicated  factual  and  legal  issues 
involved  in  that  determination  by  the  Secretary.  We  think  it  is 
fundamentally  important  for  the  Secretary,  in  discharging  his 
responsibility  to  promulgate  Procedures,  to  provide  specific 
guidance  in  general  regulations  as  to  the  legal  standard  he  will 
apply  to  determine  the  scope  of  gaming  that  he  will  allow  in 
various  circumstances. 

In  response  number  5,  we  have  set  forth  our  views  on  the 
meaning  of  the  relevant  portions  of  the  IGRA  that  define  the 
allowable  scope  of  gaming,  as  interpreted  by  the  federal  courts. 
We  have  also  prepared,  as  Appendix  A  to  these  comments,  a  draft  of 
proposed  regulations  that  embodies  these  standards  and  that  we 
propose  be  adopted  by  the  Secretary. 

In  addition  to  the  general  discussion  on  scope  of  gaming,  we 
have  briefly  set  forth  the  Seminole  Tribe's  detailed  views  as  to 
the  scope  of  gaming  that  it  believes  it  should  be  allowed  to 
conduct  under  governing  federal  law,  in  light  of  the  broad  array 
of  gaming  that  the  State  of  Florida  itself  conducts  or  allows  its 
own  citizens.  We  believe  that  this  discussion  will  help 
illuminate  the  nature  of  the  disputes  that  lie  ahead,  between  the 
Seminole  Tribe  and  the  State  of  Florida,  and  between  other  tribes 
and  other  states.   It  will  also  assist  the  Secretary  in  evaluating 
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various    alternatives    that    will    be   presented    to    him   as    to    how    such 
issues    should  be   resolved. 

The  Seminole  Tribe  contends  that  through  Secretarial 
Procedures  governing  class  III  gaming,  it  should  be  allowed  to 
conduct  such  gaining  as  is  permitted  in  the  State  of  Florida,  as 
provided  by  the  IGRA.  Fortunately,  the  IGRA,  itself,  provides 
guidance  on  the  scope  of  gaming  issue,  as  does  the  case  law  on  the 
meaning  of  the  statutory  language  "permits  such  gaming."  The 
discussion  that  follows  sets  forth  the  scope  of  gaming  permitted 
in  Florida  according  to  applicable  case  precedent  and  existing 
State  practice.25 

a.  History  of   Compact   Negotiations 

The  Seminole  Tribe's  compact  request,  which  was  the  subject 
of  the  recent  litigation,  asked  the  State  of  Florida  to  negotiate 
a  compact  including  tribal  operation  of  any  and  all  forms  of 
poker,  including  banking  games  as  well  as  any  and  all  video, 
electronic  and  computer  aided  games  which  duplicate  poker,  bingo, 
pull-tabs,  lotto,  punch-boards,  tip  jars,  instant  bingo  or  other 
games  similar  to  bingo.  The  compact  request  also  included 
parimutuel    wagering    on    horse    and    dog    racing    and    jai     alai     and 


25  The   Tribe   recognizes    that   a   prior  decision  by   the  District   Court    in   the 

compact  suit  suggested  that  the  scope  of  gaining  allowed  in  Florida  is  narrower 
than  the  Seminole  Tribe  contends.  'jwninnle  Tribe  v.  State  of  Florida.  No.  91- 
67 56 -CIV-MARCUS,  slip.  op.  (S.D.  Fla.  filed  Sept.  22,  1993);  dismissed.  May 
20,  1996);  agreed  motion  to  dismiss  appeal  pending.  Because  of  the  Eleventh 
Circuit's  ruling  on  jurisdiction,  affirmed  by  the  Supreme  Court,  there  has 
been  no  opportunity  for  appellate  review  of  the  erroneous  scope  of  gaining 
ruling,    but    importantly,    it   is  now  of   no  precedential   value. 

-54- 


563 


wagering  on  card  games,  as  well  as  casino  games  (as  conducted  at 
casino  nights  and  "cruises  to  nowhere"  --  including  craps, 
roulette,  baccarat,  slot  machines,  chemin  de  fer,  black  jack,  pai 
gow,    and   backgammon)    and   raffles. 

Throughout  the  course  of  compact  negotiations,  the  State 
maintained  that  the  scope  of  permitted  gaming  is  limited  to  those 
games  expressly  permitted  for  private  operation  in  the  State  of 
Florida.  The  State,  therefore,  offered  to  negotiate  provisions 
governing  only  poker  (via  the  State's  social  gaming  statute)  and 
parimutuel  betting.  The  State's  unalterable  position  has  been 
that  all  other  class  III  gaming  is  prohibited,  despite  express 
authorization  of  mechanical  amusement  devices  and  other  games  of 
skill,26  widespread  charitable  casino  nights  (against  which  no 
enforcement  has  been  taken)  and  a  massive  state  lottery  operation, 
utilizing  electronic  gaming  devices  (fully  authorized  by  state 
law)  that  are  virtually  indistinguishable  from  those  sought  for 
inclusion  in  the  Tribe's  compact  request.  The  State  also  ignored 
the  many  "cruise  to  nowhere"  gambling  ships  that  operate  out  of 
Florida  ports  in  a  manner  essentially  identical  to  the  "Riverboat 
Gambling"  of  states  such  as  Mississippi  and  Louisiana,  and  are 
"permitted*    by   Florida   despite   the   State's    clear    federal    statutory 


2°  Florida's    express    statutory   authorization   of    games    of    skill,    discussed 

in  detail  below,  is  very  similar  to  North  Carolina's  statutory  authorization 
of  skill  games  that  became  the  predicate  for  class  III  activities  in  that 
State  by  the  Eastern  Band  of  Cherokee  Indians.  Notice  of  Approval  of  Compact, 
59    Fed.    Reg.    50422    (1994). 
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authority    to    preclude    them.27  In    fact,     Florida    is    continuously 

expanding    gaining    within     the  State.         Most     recently,      the     State 

authorized      cardroom     gaming  to      be      conducted      at      parimutuel 
facilities . 

Thus,  the  State's  position  is  unsupported  by  the  language  and 
legislative  history  of  the  IGRA,  and  is  not  in  accord  with  the 
construction  rendered  of  that  statute  by  the  majority  of  reviewing 
courts.  The  scope  of  gaming  presently  permitted  in  Florida  is 
significantly  greater  than  the  State-imposed  limits  advanced  in 
compact   negotiations. 

b.         Scope   of   Gaming  Available   to   the  Tribe 

(i)       Applicable   Federal   Standard 
Under   the   IGRA 

The  Indian  Gaming  Regulatory  Act  (IGRA)  allows  tribes  to 
conduct,  under  a  compact,  all  forms  of  class  III  gaming  that,  as  a 
matter  of  public  policy,  are  already  permitted  within  a  state. 
The  IGRA  provides  a  comprehensive  scheme  to  determine,  in  advance, 
whether  a  specific  type  of  gaming  will  be  lawful  on  a  particular 
reservation.  Class  I  games  are  not  subject  to  regulation.  Class 
II   games  must  pass   this   threshold  requirement: 


27  In    March    1992,     Congress    amended    the    Johnson    Act    to    allow    states    to 

prohibit  the  transport  and  possession  of  casino  gambling  equipment  on  "cruises 
to  nowhere."  Public  Law  No.  102-251,  §  202 (b( (1) (2) (A) ,  codified  at  15  U.S.C. 
§  1172(c).  The  Legislature  of  the  State  of  Florida  rejected  the  Governor's 
proposal  to  forbid  the  use  of  such  devices  --  which  may  be  prohibited  under 
the  Johnson  Act  if  conducted  on  a  voyage  that  begins  and  ends  in  the  same 
state  and  during  which  the  vessel  does  not  make  an  intervening  stop  in  another 
state   or    foreign  country. 
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(1)  An  Indian  tribe  may  engage  in,  or  license 
and  regulate,  Class  II  gaining  on  Indian 
lands   within   such   tribe's    jurisdiction    if 

(A)        such     Indian    gaming     is     located 
within    a    state    that    permits    such    gaming 

for      anv purpose bv        any        person. 

organization    or    entity     (and    such    gaining 
is    not    otherwise    specifically   prohibited 
on    Indian    lands    by    Federal     laws)      ... 
(Emph.    added) . 

25     U.S.C.      §     2710(b)(1)(A).  Class     III     gaming     has     additional 

requirements      --      most     notably     agreement      by      the      state      in     a 

negotiated   compact    --    but   must   also  pass   an   identical    threshold: 

(1)  Class    III    gaming    activities    shall 

be    lawful    on    Indian    lands    only    if    such 
activities  are 


(B)       located   in   a   state   that   permits 

such     gaming £oj: anv    purpose b_y. anv 

person,    organization,    or    entity .        ( Emph . 
added) . 

25    U.S.C.    §    2710(d) (1}(B) .28      This    general    reference    to    state 

law    is     the    only    such    reference     that    Congress     included     in    the 

gaming    class    differentiation    scheme.        Congress    did    not    restrict 

Indian    gaming    to    those   particular    games    expressly    authorized   by   a 


2°  The   statutory  provisions   governing  class   II   and  class    III   are  materially 

identical,  M*gh»ni-ucket  Peouot  Tribe  v.  Connecticut.  913  F.  2d  1024,  1030  n.6 
(2d  Cir.  1990),  cert,  denied.  499  U.S.  975  (1991).  They  are  both  designed  to 
allow  gaming  of  the  same  class  permitted  by  the  State,  once  the  other 
requirements   of   the  Act  have  been  met. 

The  words  "such  gaming'  in  the  same  section  of  the  same  statute  can  have 
only  one  meaning.  The  Peouot  court  observed:  'When  the  same  word  or  phrase 
is  used  in  the  same  section  of  an  act  more  than  once,  and  the  meaning  is  clear 
as  used  in  one  place,  it  will  be  construed  to  have  the  same  meaning  in  the 
next  place."  913  F.  2d  at  1030  (citation  omitted).  S&&  also.,  Seminole  Tribe 
of   Florida   v.    State   of   Florida.    No.    91-6756-CIV-MARCUS,    slip  op.    at    12. 
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state.    Instead,  Congress  provided  that  an  examination  of  state 

law  would  determine  whether  a  threshold  had  been  crossed  -- 

whether  state  public  policy  regulated,  rather  than  prohibited  the 

game  in  question.29   This  requirement  should  be  read  in  the  context 

of  the  Congressional  finding,  recited  in  the  IGRA,  that: 

Indian  tribes  have  the  exclusive  right  to 
regulate  gaming  activity  on  Indian  lands 
if  the  gaming  activity  is  not 
specifically  prohibited  by  Federal  law 
and  is  conducted  within  a  State  which 
does  not,  as  a  matter  of  criminal  law  and 
public  policy,  prohibit  such  gaming 
activity. 

25  U.S.C.  §  2701  (5)  .Thus,  determination  of  the  scope  of  tribal 

gaming  rights  allowed  under  the  IGRA  requires  an  examination  of 

the  state's  public  policy  as  well  as  its  criminal  laws. 

Congress  expressly  adopted  the  public  policy  test  from  the 
United  States  Supreme  Court's  opinion  in  California  v.  Cabazon 


29 


Clearly,  Congress  knows  how  to  apply  state  law  strictly  to  Indian  gaming 


activity  when  it  wants  to,  and,  despite  calls  by  the  states  to  make  tribal 
gaming  fully  subject  to  what  the  states  allowed  their  own  citizens.  Congress 
chose  not  to  do  so  here.  That  it  was  a  considered  choice  is  proven  by  the 
fact  that  Congress  did  choose  to  fully  apply  state  standards  in  other  parts  of 
IGRA.  In  25  U.S.C.  §  2710(b)(4)(a),  for  example,  IGRA  provides  that,  for 
private  persons  conducting  (class  II)  gaming  on  a  reservation,  tribal 
licensing  requirements  must  be  "at  least  as  restrictive  as  those  established 
by  state  law  governing  similar  gaming  within  the  jurisdiction  of  the  state 
....'  Similarly,  25  U.S.C.  §  2703 (7) (A) (ii)  specifies  that  certain  card 
games,  which  are  authorized  as  Class  II  games,  must  be  'played  in  conformity 
with  those  laws  and  regulations  (if  any)  of  the  state  regarding  hours  or 
periods  of  operation  of  such  card  games  or  limitations  on  wagers  or  pot  sizes 
in  such  card  games."  Finally,  Section  23  of  the  Act,  amending  18  U.S.C. 
§  1166  to  criminalize  all  Indian  gambling  not  authorized  by  IGRA,  provides 
that  commission  of  an  act  or  omission  relating  to  gambling  that  would  be 
punishable  under  the  law  of  the  state  if  it  had  jurisdiction,  makes  the 
offender  "guilty  of  a  like  offense  and  subject  to  a  like  punishment"  as  a 
matter  of  federal  law.   18  U.S.C.  §  1166(b). 
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Band  of  Mission  Indians.  480  U.S.  202  (1987).  In  that  case,  the 
Supreme  Court  determined  that  Public  Law  280  (Pub.  L.  83-280, 
codified  at  18  U.S.C.  §  1162  and  28  U.S.C.  §  1360),  only  gave  a 
state  power  to  control  Indian  gaming  through  criminal  prohibition 
of  all  gaming.  A  state  could  not  control  Indian  gaming  through 
regulation: 

If  the  intent  of  a  state  law  is  generally 
to  prohibit  certain  conduct,  it  falls 
within  Pub.  L.  280' s  grant  of  criminal 
jurisdiction,  but  if  the  state  law 
generally  permits  the  conduct  at  issue, 
subject  to  regulation,  it  must  be 
classified  as  civil/regulatory  and  Pub. 
L.  280  does  not  authorize  its  enforcement 
on  an  Indian  reservation.  The  shorthand 
test  is  whether  the  conduct  at  issue 
violates  the  State's  public  policy. 
(Emph.    added) . 

480    U.S.    at    209.       Thus,     once    a    state    determined,     as    a    matter    of 

public   policy,    that    some   kind   of   gambling   was   permissible,     then    it 

no    longer   had    authority    to    regulate    the   conduct    of    such   gaming   on 

reservation    land.        480    U.S.     at    210-22. 30       In    other    words,     "280 

states,"    such   as    Florida,    could   exercise   criminal/prohibitory/    but 


30  The  r»tw7nn  Court  noted   that  California  did  not   broadly  prohibit   gaming. 

Rather,  it  both  permitted  and  promoted  a  variety  of  forms.  "California  itself 
operates  a  state  lottery  and  daily  encourages  its  citizens  to  participate  in 
this  state-run  gambling.  California  also  permits  parimutuel  horse-race 
betting."  480  U.S.  at  210  (citations  omitted).  The  Court  additionally 
observed  that  the  State  of  California  actively  promoted  bingo.  In  this 
context,  the  Court  concluded  that  California's  policy  towards  gaming  is  civil 
and  regulatory  in  nature,  and,  therefore,  its  laws  pertaining  to  gaming  were 
inapplicable  to  reservations.  The  Court  stated,  "California  regulates  rather 
than  prohibits  gambling  in  general  and  bingo  in  particular."  Xd-  at  211 
(footnote  omitted).  Lastly,  the  Court  noted  "that  an  otherwise  regulatory  law 
is  enforceable  by  criminal  as  well  as  civil  means  does  not  necessarily  convert 
it    into   a  criminal    law  within   the  meaning  of    P.L.    280."      id-    at   211. 
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not  civil/regulatory,  jurisdiction  over  tribes.31  S££,  e.g. .  Brvan 
v.  Itasca  County,  426  U.S.  373  (1976);  Confederated  Tribes  v, 
Washington.  938  F.2d  146,  147  (9th  Cir.  1991),  cert,  denied.  503 
U.S.    997    (1992)  . 

In  Seminole  Tribe,  the  Supreme  Court  reconfirmed  Cabazon. 
stating  that  the  IGRA  gives  states  participation  in  a  process 
where  they  would  not  otherwise  have  rights.  116  S.Ct.  at  1124- 
112  5.  As  noted  above,  consistent  with  Congressional  intent,  the 
Cabazon  test  was  adopted  and  restated  in  the  IGRA  process  to  be 
employed  for  the  determination  of  the  scope  of  gaming  available  to 
a  tribe.  Thus,  regardless  of  whether  analyzed  by  the  Tribe  and 
State,  a  federal  court,  or  the  Secretary  of  the  Interior,  the 
scope  of  gaming  available  to  the  Seminole  Tribe  is  ultimately 
governed   by  Cabazon. 


31  Congress   achieved   the    final    statutory   language    for   class    III    regulation 

only  after  bitter  controversy  and  extensive  debate,  extending  over  many  years 
of  congressional  activity.  One  pole  of  the  dispute,  espoused  by  some  states 
(notably  Nevada)  was  that  state  law  ought  to  apply  to  all  forms  of  class  III 
gaming  on  Indian  reservations.  This  would  have  permitted  tribes  to  engage  in 
class  III  gaming  on  their  reservations  only  to  the  extent  other  parties  were 
specifically  authorized  to  do  so  by  state  law.  The  opposite  extreme,  espoused 
by  some  tribes,  was  that  tribes  should  be  free  from  all  state  regulation  and 
control  for  any  games  played  on  their  reservations.  Neither  position 
prevailed.  Instead,  Congress  developed  the  compromise  of  governing  class  III 
gaming  through  tribal /state  compacts,  to  be  negotiated  at  arms  length  by 
sovereign  entities  with  equal  status.  See,,  e^a  .  ^"'"°  Activities  on  Indian 
Reservations  and  Indian  Lands:  Hearings  on  S.5SS  and  S.13Q3  Before  the  Select 
Commirrge  on  Indian  Affairs.  100th  Cong.,  1st  Sess.  84  (1987);  Indian  flaming 
Regulatory  Act:  Hearings  on  H.R.  964  and  H.R  ?S07  Before  the  Committee  on 
Interior   and   Insular   Affairs.    100th  Cong.,    1st   Sess.    160    (1987). 
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Federal  courts  have  consistently  applied  the  Cabazon 
prohibitory/regulatory  distinction  to  determine  the  permissible 
scope  of  class  III  gaming  under  the  IGRA.  See  e.g. .  Mashantucket 
Peouot  Tribe  v.  Connecticut.  913  F.2d  1024,  1030  (2d  Cir.  1990), 
cert,     denied.     499    U.S.     975     (1991);     Lac    du    Flambeau    Band    of    Lake 

Superior    Chippewa     Indians    v. Wisconsin.     770    F.     Supp .     480,     485 

(W.D.  Wis.  1991),  appeal  dismissed.  957  F.2d  515  (7th  Cir.  1992), 
cert,  denied.  506  U.S.  829  (1992)  ("Lac  du  Flambeau  II'');  Ysleta 
del  Sur  Pueblo  v.  Texas.  852  F.Supp.  587,  592  (W.D.  Tex.  1993), 
rev'd    and    remanded     on     other     grounds.     36     F.3d    1325,      (5th    Cir. 

1994),     cert,     denied.     U.S. 115    S.Ct.     1358     (1995);     United 

States  v.  Sisseton  Wahpeton  Sioux  Tribe.  897  F.2d  358,  366  (8th 
Cir.    1990)  .32,33 


32  In  fact,  in  Seminole  Tribe  v.  State  of  Florida.  No.  91-6756-CIV-MARCUS. 
slip  op.  at  12.  the  court  concluded:  •(C)ongress  intended  the 
prohibitory/regulatory  analysis  found  in  Cabazon  to  be  consistent  with  and  to 
be  applied  to  the  IGRA  provisions  covering  both  class  II  and  class  III 
gaining. " 

While  the  Court  clearly  adopted. the  appropriate  test  for  determining  the  scope 
of  gaming  permitted  in  Florida,  it  applied  the  test  too  narrowly,  causing  the 
wholesale  application  of  Florida  laws  to  Reservation  activities  -  a  result 
wholly  contradictory  to  the  Cabazon  test.  Again,  the  Tribe's  opportunity  to 
appeal  the  decision  is  now  foreclosed,  given  the  State's  effective  assertion 
of  its  Eleventh  Amendment  immunity,  and  it  is  clear  that  the  decision  is  of  no 
precedential  value  for  providing  guidance  in  resolving  the  scope  of  gaming 
available  in  Florida,  or  for  differentiating  between  regulatory  and 
prohibitory  State  policy.  Accordingly,  the  Tribe  urges  the  Secretary  to 
disregard  the  erroneous  manner  in  which  the  court  applied  Cabazon  to  the 
specific  gaming   laws  of   Florida. 

33  On  only  two  occasions  have  courts  not  expressly  adopted  Cabazon  for 
their  analysis  of  the  scope  of  Class  III  gaming  available  to  a  tribe.  First, 
in  Chevenne  River  Sioux  Tribe  v.  South  Dakota.  3  F.3d  273,  279  (8th  Cir. 
1993),  essentially  without  explanation,  the  Court  determined  that  the  IGRA 
does  not  require  a  state  to  negotiate  with  a  tribe  lor  any  particular  form  of 
game  not  permitted  within  the  state,  and  that  a  state  need  not  negotiate 
regarding  bet  limits  because  -bet  limits  are  established  by  state  law." 
Second,     in    Rumsey    Indian    Rancheria    of    Wintim    Tndians    v.    Wilson.     64    F . 3d    1250 
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Consistent  with  the  foregoing,  at  least  one  Court  has 
expressly  determined  that  the  regulatory/prohibitory  of  the 
Cabazon  analysis  is  applicable,  not  just  to  the  judicial 
determination  of  scope  of  gaining,  but  also  to  the  very  scenario 
presented  here,  i.e.,  a  determination  of  the  scope  of  gaming 
available  to  a  tribe  applying  for  Secretarial  Procedures.  In 
Yavapai -Prescott  Indian  Tribe  v.  Arizona.  796  F.  Supp.  1292,  1297- 
1298  (D.  Ariz.  1992),  the  Court  predicted  that,  if  negotiations 
proved  unsuccessful  between  the  parties  involved,  'Cabazon  will 
undoubtedly  be  the  applicable  test  for  permissible  class  III 
gaming  activities"  at  the  stage  at  which  the  Secretary  must 
prescribe  Procedures.  Clearly,  we  are  at  that  stage  and  Cabazon 
must  be  employed  by  the  Secretary  in  his  analysis  of  the  scope  of 
gaming   available   to   the   Seminole  Tribe. 

Nevertheless,  as  important  as  whether  Cabazon  applies,  is  the 
issue  ^>f  how  Cabazon  is  applied  in  the  IGRA  context. 
Specifically,     if     in    determining    the    scope    of    gaming    to    be     the 


(9th  Cir.  1995),  mandate  staved,  the  Ninth  Circuit  concluded  that  the  IGRA's 
"such  gaming"  language  is  unambiguous  and,  therefore,  need  not  be  interpreted 
by  reference  to  the  legislative  history  which  incorporates  Cabazon . 
Obviously,  these  two  decisions  completely  ignore  the  overwhelming  weight  of 
judicial  determinations  that  Cabazon  be  applied  in  the  context  of  defining 
the  scope  of  class  III  gaming,  and  Congress'  express  intent  that  state  gaming 
laws  not  be  applied  to  tribes  in  wholesale  fashion.  In  addition,  before 
issuing  its  mandate,  the  Court  in  Rumsev  is  awaiting  the  parties'  briefing  on 
implications  of  the  recent  decision  in  Western  Telcon.  Inc.  v.  California 
State  Lottery,  confirming  the  legality  of  certain  class  III  machine  gaming  in 
California  which,  in  turn,  will  significantly  affect  Rumsev  oh  remand. 
Accordingly,  Cheyenne  River  Sioux  and  Rumsey  should  be  given  little  weight,  if 
any,    in   determining    the   scope   of   gaming   available    in   a  particular   state. 
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subject  of  negotiations,  a  court  (or  the  Secretary) ,  examines  each 
specific  proposed  game  and  excludes  those  that  are  not  virtually 
identical  to  ones  currently  operated  within  the  state,  the  court 
is  misapplying  Cabazon  and  circumventing  the  will  of  Congress.  As 
the  Court  in  Pequot  explained,  under  these  circumstances:  "[t]he 
compact  process  that  Congress  established  as  the  centerpiece  of 
the  IGRA's  regulation  of  class  III  gaming  would  thus  become  a  dead 
letter;  there  would  be  nothing  to  negotiate,  and  no  meaningful 
compact  would  be  possible."   913  F.2d  1024,  1030-1031. 

Therefore,  in  order  to  avoid  frustrating  the  purpose  of  the 
IGRA  in  this  instance,  as  well  as  others,  the  Secretary  must  pay 
particular  attention  to  the  overall  public  policy  of  the  State  of. 
Florida  regarding  class  III  gaming  as  determined  by  its  actions 
and  not  by  the  rhetoric  it  utters  to  deny  the  Tribe's  federal 
rights  under  the  IGRA. 

(ii)  The  Scope  of  Gaming  Permitted  by  Florida 

The  State  of  Florida  affirmatively  permits  a  broad  range  and 
extensive  amount  of  gaming  that  would  fall  within  the  IGRA  class 
III  if  conducted  by  the  Tribe.  Accordingly,  regardless  of  whether 
Cabazon  is  applied  to  the  Secretary's  scope  of  gaming  analysis  (as 
required  by  federal  precedent  and  as  urged  by  the  Tribe)  ,  and, 
regardless  of  the  manner  in  which  Cabazon  is  applied  to  interpret 
the  IGRA's  "such  gaming"  language,  the  Tribe  is  at  least  entitled 
to  the  issuance  of  Procedures  governing  the  wide  range  of  gaming 
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permissible  in  Florida.  Again,  the  Tribe  wishes  to  emphasize  that 
the  plain  language  of  the  IGRA  permits  it  to  conduct  such  class 
III  gaming  as  is  permitted  by  the  State  "for  any  purpose  bv  any 

person. organization. ar entity.  '    25  U.S.C.  §  2710(d)(1)(B) 

(emphasis  added) .  Therefore,  without  question,  the  Secretary  is 
authorized  to  issue  the  Tribe  Procedures  for  its  operation  of  all 
of  the  following  activities. 

a.    Lottery 

Article  X,  §  7  of  the  Florida  Constitution  originally 
prohibited  all  lotteries  other  than  the  pari-mutuels  that  were 
authorized  by  law  at  the  time  the  Constitution  was  implemented. 
Fla.  Const.,  Art.  X.  §  7  (1968).  Nevertheless,  the  Constitution 
was  amended  in  1986,  and  now  expressly  permits  the  operation  of 
lotteries  by  the  State.  Fla.  Const.,  Art.  X  §  15.  (The  lottery 
amendment  was  proposed  by  petition  and  approved  in  a  general 
election.)  According  to  Florida's  Attorney  General,  Robert  A. 
Butterworth,  the  State,  through  its  courts,  has  long  defined 
"lottery"  as  involving  three  elements:  "1)  a  prize,  2)  awarded  by 
chance,  3)  for  consideration."  Fla.  Op.  Att'y  Gen.  95-70  (1995). 
Thus,  the  Florida  constitution  expressly  permits  the  State  to 
operate  any  activity  encompassing  these  three  elements.  This  very 
fact,  alone,  is  sufficient  evidence  of  the  regulatory  nature  of 
Florida's  gaming  laws  t»  permit  the  Tribe  to  engage  in  all  class 
III  activity. 
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In  addition  to  express  constitutional  permission,  the  State 
Lottery  operates  through  specific  statutory  authorization 
Chapter  24  of  the  Florida  Statutes  --  which,  in  its  broad  scope, 
clarifies  the  virtually  unlimited  range  of  games  available  for 
operation  by  the  State.  The  Lottery  consists  of  numerous  games  of 
chance,  mechanical  (see  below),  and  otherwise,  and  the  State 
Lottery  Department  has  broad  discretion  to  create  an  unlimited 
variety  of  games.  (Joint  Pre-trial  Stipulation,  Concise  Statement 
of  Stipulated  Facts,  Appendix  C  to  this  memorandum  [hereinafter 
"Stipulation"]  at  6-7  §§  13-14.  Fla.  Stat.  Ann.  §§  550.16, 
550.63,  551.09,  849.085,  and  24.105(10).  The  State's  lottery  is  a 
$2  billion  a  year  business,  with  Lottery  sales  being  conducted  at 
over  12,000  retail  sites  throughout  the  State. 

Given  (1)  the  State's  authority  to  conduct  lottery  which, 
again,  includes  all  games  involving  prize,  chance,  and 
consideration,  (2)  the  Lottery  Department's  authority  to  create 
various  games  for  operations  as  part  of  the  State  Lottery,  and  (3) 
the  tremendous  amount  of  lottery  activity  continually  conducted  by 
the  State,  itself,  there  is  no  question  that  Florida  regulates . 
rather  than  prohibits,  all  gaming  that  falls  within  the  definition 
of  "lottery."  See  Lac  du  Flambeau  II.  770  F.  Supp  at  486  (upon 
passage  of  constitutional  amendment  authorizing  state-operated 
lottery,  voters  removed  constitutional  prohibition  against  state- 
operated  games  involving  prize,  chance,  and  consideration, 
evidencing  a  shift  in  public  policy  from  prohibitory  to 
regulatory) .   Accordingly,  under  the  IGRA,  the  Tribe  is  authorized 
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to  conduct  all  games  the  State  is  free  to  operate  under  the 
auspices  of  the  State  Lottery. 

b.    "Cruises  to  Nowhere" 

The  State  of  Florida  chose  not  to  employ  the  authority, 
granted  by  Congress  under  the  Johnson  Act,  15  U.S.C. 
§  1175(b)(2)(A),  to  prohibit  possession  of  slot  machines  and  other 
gambling  devices  on  cruise  ships,  which  would  preclude  their 
operation  from  Florida  ports.  See  Fla.  Op.  Att'y  Gen.  95-70 
(1995)  (though  it  has  the  authority  to  prohibit  "cruises  to 
nowhere,"  the  State  of  Florida  permits  them).  Instead,  cruise 
ships  docked  in  Florida  ports  are  expressly  exempted  from  the 
statutory  prohibition,  of  private  possession  of  these  devices  to 
permit  them  to  use  Florida  ports  as  points  of  departure  for  single 
day  gambling  cruises,  several  of  them  with  no  destination  other 
than  the  high  seas  for  gambling  purposes.  Fla.  Stat.  Ann. 
§  849.231(3) . 

At  least  fifteen  gambling  cruises  are  currently  in  daily 
operation,  starting  from  and  returning  to  Florida  ports.  Again, 
these  cruise  ships  conduct  a  full  range  of  casino  gaming, 
(Stipulation  at  9,  §  19),  including  collectively,  over  195 
gambling  tables  and  2200  slot  machines  and  other  mechanical 
gambling  devices.  Collectively,  these  cruises  are  grossing 
$150,000,000  annually,  and  with  the  additional  ships  expected  to 
begin  within  the  next  eighteen  months,  this  figure  will  increase 
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by  $110,000,000,   thus  totalling  $260,000,000  in  annual  gross 
revenues . 

In  Willis  v.  Fordice.  850  F.Supp.  523,  531-532  (S.D.  Miss. 
1994),  aff'd,  55  F.  3d  633  (5th  Cir.  1995),  the  issue  was  the 
scope  of  gaming  available  to  a  tribe  in  the  State  of  Mississippi, 
which  allowed  class  III  activity  on  cruise  vessels  in  waters 
within  and  adjacent  to  the  State.  The  court  read  Cabazon  as 
holding  that  a  state  which  allows  gaming  as  a  matter  of  public 
policy,  even  subject  to  limitations  and  strict  regulations,  must 
allow  such  gaming  on  Indian  lands  within  that  state.  I_d_. 
Accordingly,  Mississippi's  gaming  laws  and  regulations  did  not 
apply  on  Indian  land  where  they  had  not  applied  prior  to  the  IGRA. 
Id.  Rather,  the  State's  public  policy  of  permitting  gambling 
cruises  dictated  that  the  tribe  could  conduct  such  gaming  on  its 
own  land.  Id..  In  sum,  pursuant  to  Willis,  the  Seminole  Tribe  may 
conduct  any  and  all  games  now  operated  on  cruise  vessels  in  waters 
within  and  adjacent  to  the  State  of  Florida,  as  currently 
permitted  thereby. 

c.    Parimutuel  Betting  and  Simulcasting 

In  addition,  by  statute,  the  State  expressly  authorizes 
extensive  parimutuel  betting  on  horse  racing,  dog  racing  and  jai 
alai.  Its  newest  form  of  parimutuel  wagering,  discussed  below,  is 
cardroom  gaming.   The  State  also  allows  extensive  simulcast  and 
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intertrack  betting  at  parimutuel  sites.34  The  parimutuel  "handle" 
or  amount  bet  at  the  State's  35  parimutuel  sites  has  been 
approximately  $1.6  billion  for  each  of  the  last  several  years. 
Pari-mutuel  wagering  of  various  forms  is  a  very  important  part  of 
the  Florida  economy,35  and  the  State's  public  policy  has  long 
provided  strong  support  for  such  gaming  because  of  its  economic 
contributions  to  the  State's  fisc.36  The  addition  of  cardroom 
gaming  will  cause  a  tremendous  surge  in  the  State's  already 
extremely  profitable   gaming  activities. 

d.         Cardroom.  Gaming 

Florida  law  decriminalizes  various  penny-ante  games  like 
pinochle,  bridge,  rummy,  canasta,  hearts,  dominoes,  mah-jong,  and 
DQker .  44  Fla.  Stat.  Ann.  §  849.085.  In  order  to  provide 
"additional  entertainment  choices"  for  Floridians  and  tourists, 
secure  additional  State  revenues,  and  further  support  the  State's 
parimutuel  facilities,  Florida  expressly  authorizes  cardroom 
operations  involving  the  foregoing  games.  44  Fla.  Stat.  Ann. 
§    849.086(A)(1).       "Cardroom"     is    defined    as:         "a    facility    where 


Simulcast  involves  the  transmission  of  an  out-of-state  race  into  Florida 
for  betting  purposes  or  the  transmission  of  a  Florida  race  out  of  state. 
Intertrack  betting  involves  the  transmission  of  a  race  from  a  Florida 
parimutuel    facility  to  another  Florida  parimutuel    facility.      Stipulation   at    6. 

According  to  the  Florida  Horse  Council,  parimutuel  wagering  in  fiscal 
year  ending  June  30,  1990  at  Florida  Horse  Tracks  alone  exceeded  $500  million, 
by  more  than  2.8  million  patrons.  The  State  was  paid  in  excess  of  $11  million 
in  taxes  on  that  wagering.  These  tracks  employ  over  a  thousand  persons 
directly  and   thousands  more   indirectly   for   their  operation. 


36 


£££.,  Volusia  County  Kennel  Club  v.  Haooard.  73  So. 2d  884,  897  (Fla. 


1954),  cert.  denioH   348  U.S.  865  (1954) 
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authorized  card  games  are  played  for  money  or  anything  of  value 
and  to  which  the  public  is  invited  to  participate  in  such  games 
and  charged  a  fee  for  participation  by  the  operator  of  such 
facility.  Authorized  games  and  cardrooms  do  not  constitute  casino 
gaming  operations."      44    Fla.    Stat.    Ann.    §    849.086(A)(2)(C). 

In  sum,  the  State  attempts  to  characterize  the  cardroom 
authorization  as  parimutuel  gaming.  Obviously,  the  statement  that 
these  cardrooms,  operated  in  conjunction  with  other  Florida 
parimutuel  facilities,37  are  not  casino  gaming  operations  is  a 
direct  attempt  to  narrow  the  potential  operations  of  the  Tribe, 
yet  carve  out  more  permissible  gaining  activities  licensed  by  the 
State.  The  fact  is,  regardless  of  how  the  State  attempts  to 
describe  the  activity,  it  expressly  permits  it  and  the  Tribe  is, 
therefore,    entitled  to  conduct   it  as  well. 

In  fact,  this  statutory  authorization  provides  the  necessary 
predicate  for  the  Seminole  Tribe  to  conduct  a  wide  variety  of 
class  III  card  games  and  not  just  the  specific  games  listed  in  the 
state    statute.       As   noted   earlier,    the   requirement    that    a   class    III 


37  Though   it   appears    that    through   this   legislation   the   Florida   Legislature 

sought  to  authorize  commercial  cardroom  gaming  as  an  accessory  to  traditional 
parimutuel  events,  i.e.,  horse  and  dog  racing  and  jai  alai,  the  statute 
expressly  allows  for  the  proliferation  of  cardrooms  at  new  locations  after  an 
affirmative  vote  of  the  county  electorate  that  the  particular  cardroom  gaming 
license      be      transferred.  44      Fla.      Stat.      Ann.       S    849 . 086 (A) ( 17 ) (A) . 

Furthermore,  even  when  the  State's  Division  of  Parimutuel  Wagering  suspends  or 
revokes  the  1  permit  or  license  from  the  holder  thereof,  it  is  authorized  to 
permit  the  holder  to  continue  cardroom  gaming  operations  under  its  cardroom 
license.      44   Fla.    Stat.    Ann.    S   849.086. 
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gaming  activity  is  only  lawful  if  it  is  "located  in  a  state  that 
permits  such  gaming  for  any  purpose  by  any  person,  organization, 
or  entity"  does  not  restrict  Indian  gaming  to  those  specific  forms 
of  games  expressly  authorized  by  a  State.  Instead,  Congress 
provided  for  an  examination  of  state  law  to  determine  whether  a 
threshold  had  been  crossed  --  whether  state  public  policy 
regulated,  rather  than  prohibited  the  game  in  question.  This 
requirement  should  be  read  in  the  context  of  the  Congressional 
finding,  recited  in  the  IGRA  that:  "Indian  tribes  have  the 
exclusive  right  to  regulate  gaming  activity  on  Indian  lands  if  the 
gaming  activity  is  not  specifically  prohibited  by  Federal  law  and 
is  conducted  within  a  State  which  does  not,  as  a  matter  of 
criminal  law  and  public  policy,  prohibit  such  gaming  activity. " 
25  U.S.C.  §  2701(5).  In  other  words,  if  a  state,  such  as  Florida, 
broadly  permits  a  variety  of  class  III  gaming,  a  particular  game 
is  lawful  for  a  tribe  located  in  that  state  if  it  is  not  contrary 
to  the  state's  public  policy. 

The  case  of  card  games  presents  an  a  fortiori  case  in 
Florida.  Whatever  debate  there  might  be  about  Florida's  public 
policy  towards  various  forms  of  casino  gaming  (which  we  have  shown 
is  clearly  regulatory  in  nature) ,  there  is  no  dispute  that 
§§  849.05  and  849.086,  et  sea. .  clearly  establish  a  public  policy 
to  allow  card  gambling  by  Florida  citizens.  Under  the  Cabazon 
analysis,  the  fact  that  the  statute  specifies  "poker,  pinochle, 
bridge,  rummy,  canasta,  hearts,  dominoes  or  majhong"  as  allowable 
games  does  not  restrict  tribal  opportunities  to  those  particular 
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forms    of    card   gaming    as    part    of    a    compact    or    Procedures    issued    to 
regulate   class    III   gaming. 

The  point  is  illustrated  by  the  fact  that,  in  the  case  of 
card  games,  Congress  allowed  tribes  to  conduct  certain  games  as 
class  II  games,  provided  that  the  games  were  conducted  in 
compliance  with  provisions  of  state  law  as  to  hours  of  operation 
and  pot  limits.38  In  that  instance,  as  it  did  in  a  number  of  other 
instances  in  the  IGRA,  Congress  made  the  specific  requirements  of 
state  law  directly  applicable.39  We  submit  that,  in  the  case  of 
class  III  card  gaming,  either  in  a  negotiated  compact  or 
Secretarial  Procedures,  the  scope  of  gaming  allowed  to  a  tribe  in 
the   IGRA  compromise   is  not   so  restricted. 

e.         Charitable   Casinos 

In  addition,  certain  Florida  charities  within  the  past  five 
years  have  periodically  conducted  "Casino  Nights"  or  "Las  Vegas 
Nights."  Those  events  include  the  use  of  blackjack  tables, 
roulette  wheels,  crap  tables  and  other  casino  equipment.  The 
patrons  at  those  events  make  a  contribution  to  the  charitable 
organization   and   receive   casino   chips   which   are   then   used   to   play 


38  It  is  significant,  by  way  of  contrast  that  25  U.S.C.  §  2703 (7) (A) (ii) 
specifies  that  certain  card  games,  which  are  authorized  as  class  II  games, 
must  be  "played  in  conformity  with  those  laws  and  regulations  (if  any)  of  the 
state  regarding  hours  or  periods  of  operation  of  such  card  games  or 
limitations   on  wagers   or  pot   sizes   in  such  card  games." 

39  See  discussion  at  n.7  in  the  Tribe's  Memorandum  to  the  Secretary  of 
February   28,    1994. 
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the  casino-style  games  available  at  the  function.  At  the  end  of 
the  evening,  the  players  may  then  use  their  chips  to  purchase  or 
bid  on  gifts  which  have  been  donated  to  or  purchased  by  the 
charity. 

Despite  its  official  position  that  such  activities  are 
illegal,  a  position  reiterated  by  the  Attorney  General's  office  in 
response  to  the  Tribe's  compact  request,  the  State  has  admitted 
that  "casino  night  activities  are  not  generally  prosecuted, "  and 
that  on  at  least  two  occasions  since  1990  "state  attorneys  had 
written  letters  providing  opinions  that  permit  Casino  Nights  or 
Las  Vegas  nights  under  certain  circumstances.  (Stipulation  at  8-9, 
-§§  18  and  21)  .  This  "charitable  casino"  activity  has  continued 
during  the  negotiations  and  litigation  between  the  Tribe  and  the 
State  which  began  in  1991. 

In  Lac  du  Flambeau  II-.  the  court  determined  that  an  activity 
is  "permitted"  if  the  state  allowed  "...  it  to  be  conducted, 
without  taking  any  steps  to  restrict  it  in  any  way."  770  F.  Supp. 
at  488.  It  follows,  under  that  approach,  that  if  a  state  chooses 
not  to  prosecute  a  class  of  gaming  despite  prima  facie  illegality, 
e.g.  .  Florida's  widespread  charitable  casino  nights,  it  "permits' 
that  form  of  gaming  and  cannot,  in  good  faith,  refuse  to  negotiate 
a  compact  for  such  casino  games.40   Florida's  policy  determination 


40  Note  that  the  operation  of  gambling  devices  is  governed  by  additional 
requirements.  While  such  gaming  is  ordinarily  forbidden  by  the  Johnson  Act, 
the  IGRA  waives  Johnson  Act  prohibitions  co  permit  compacting  of  devices  in 
states  "in  which  gambling  devices  are  legal."   25  U.S.C.  §  2710(d)(6)(A). 
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means  that  citizens  of  Florida  may  continually  play  casino-type 
games  through  charitable  organizations  and  "cruises  to  nowhere." 
Surely,  Congress  did  not  intend  with  the  passage  of  the  IGRA  that 
Indian  gaming  be  the  only  exception  to  what  the  State  generally 
allows . 


f .    Mechanical  Gaming  and  Amusement 
Devices 


Although  the  State  of  Florida  purports  to  prohibit  the  use 
and  possession  of  "gambling  devices"  Fla.  Stat.  Ann.  §  849.15-16, 
it  actually  permits  widespread  use  and-  possession  of  such  devices, 
and  even  that  which  it  purports  to  prohibit  has  been  limited  by 
case  law.  S_ge_,  Deeb  v.  Stoutamire.  53  So. 2d  873  (Fla.  1951)  (any 
device  whose  unpredictable  outcome  or  chance  element  is  not 
inherently  linked  to  the  machine's  operation  is  not  an  illegal 
slot  machine) .  A  good  example  of  the  devices  operated  in  Florida, 
in  addition  to  the  many  devices  used  at  charitable  casino  events 
and  on  cruise  ships,  are  those  utilized  by  many  parimutuel 
facilities.  Referred  to  as  SAMS,  these  automated  machines  permit 
a  bettor  to  enter  his  or  her  bet  by  inserting  money,  vouchers  or 
credit  cards  into  the  machine  and,  thus,  cause  it  to  operate  to 
enable  the  bettor  to  select  the  number  or  combination  which  he  or 
she  wishes  to  purchase.  A  ticket  is  issued  showing  those  numbers. 
Those  numbers  may  be  selected  by  bettors  who  "handicap"  races  or 


This,  of  course,  is  not  a  problem  in  Florida  since  gambling  devices,  are 
expressly  permitted  in  the  conduct  of  the  state  lottery  and  various  other 
games . 
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those  who  choose  numbers  or  combinations  without  "handicapping" 
the  race.  A  ticket  showing  a  winning  number  or  combination  of 
numbers  will  entitle  the  holder  to  receive  money  in  exchange  for 
the  ticket.   (Stipulation  at  6,  §  12). 

Similarly,  certain  "on  line"  lottery  games  --  Cash  3,  Play  4, 
Fantasy  5  and  Lotto  --  utilize  machine  terminals  installed  at  the 
retail  site.  A  player  selects  the  numbers  he  or  she  wishes  to 
play  either  by  marking  those  numbers  on  a  play  slip,  or  marking 
the  "Quick  Pick"  box  on  the  play  slip,  a  3  by  9  inch  card  which  is 
inserted  into  the  machine  terminal.  If  "Quick  Pick"  is  used,  the 
machine  selects  the  numbers,  and  in  either  event,  the  numbers  are 
transmitted  to  the  main  computer  in  Tallahassee  which  records 
them.  Then  the  retail  terminal  prints  out  the  lottery  ticket 
containing  the  selected  numbers.  As  an  alternative  to  using  the 
play  slip,  players  can  orally  select  the  numbers  or  "Quick  Pick" 
choice  which  can  be  hand  entered  into  the  machine.  Retailers  and 
their  employees  are  permitted  to  operate  machine  terminals  for 
their  own  purchases  of  lottery  tickets.   (Stipulation  at  7,  §  15). 

In  addition,  44  Fla.  Stat.  Ann.  §  849.161  expressly  permits 
all  coin-operated  games  of  skill  that  limit  the  value  of  the  prize 
or  number  of  "free  replays"  awarded  to  successful  operators.  Many 
so-called  casino  games  are,  in  fact,  games  of  skill  and, 
therefore,  are  permitted,  rather  than  prohibited  in  Florida. 
£££.,  e^_a...  In  re  Six  Video  Draw  Poker  Machines.  544  So. 2d  1097 
(Fla.   App.   1   Dist.   1989)   (summary  judgment   in   forfeiture 
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proceeding  denied  where  material  factual  issue  existed  regarding 
whether  draw  poker  machines  were  primarily  games  of  skill  and, 
therefore,  exempt  from  slot  machine  prohibition) .  Closely  akin  to 
the  coin-operated  games  of  skill,  and  expressly  permitted  by 
Florida  law,  are  the  games  of  skill  authorized  and  regulated  by 
the  Florida  Department  of  Agriculture  &  Consumer  Services  pursuant 
to  36  Fla.  Stat.  Ann.  §  616. 241. 41  In  short,  coin-operated  and 
mechanical  games  of  skill  (amusement  devices),  are  widely 
permitted  in  Florida,  rather  than  prohibited,  and  are  proper 
subjects    for   Secretarial    Procedures.42 

Finally,  another  very  poignant  example  of  the  permissive 
nature  of  Florida  law  regarding  mechanical  devices  is  evident  from 
a  recent  opinion  of  the  Attorney  General .  The  opinion  was 
prompted  by  questions  from  the  Sheriff  of  Pasco  County  in  Florida 
about  the  legality  of  certain  devices.  The  first  device  was  what 
would  normally  be  described  as  a  token  dispenser  at  a  local 
arcade.       Specifically,    upon    the    insertion    of    cash,    a    patron   would 


41  Department  Rule  5F-8 . 050 (2) (c)  defines  "game"  for  purposes  of  fair  and 
exposition  events  as  "a  competitive  task  or  contest  in  which  there  is  a  prize, 
awarded  by  skill,  for  consideration  where  the  skill  of  the  player  is  the 
predominant   element    in   the   selection  of   the  winner." 

42  These  and  other  games  expressly  authorized  in  Florida  are  subject  to 
certain  prize  limitations.  These  limitations  are  regulatory  in  nature.  The 
Tribe  is  not  subject  to  the  prize  limitations  set  by  the  State,  given  that  the 
IGRA  clearly  envisioned  that  tribes  and  states  would  negotiate  regarding  wager 
and  prize  limits,  hours  of  operation,  and  other  matters  "directly  related  to 
the  operation  of  gaming  activities."  25  O.S.C.  §  2710(d) (3) (C) (vii) ;  see. 
Coeur  n'Alene  Triho  v.  Tdahn .  842  F.  Supp.  1268,  1281  (D.  Idaho  1994)  (limits 
on  number  of  machines,  sizes  of  wagers  and  prizes  deemed  proper  subjects  of 
negotiations),    aff 'd.    51   F.3d  876    (9th  Cir.    1995). 
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receive  a  certain  number  of  gold-colored  tokens  for  use  in 
machines  located  within  the  amusement  center.  Importantly, 
however,  with  each  insertion  of  cash,  the  patron  also  had  a  chance 
to  receive  a  silver-colored  token  mixed  in  with  the  gold  tokens. 
The  silver  tokens  could  be  cashed  in  for  eight  free  gold  tokens. 

The  device  clearly  involved  the  element  of  chance  but  not 
skill,  and  rewarded  successful  patrons  with  prizes  exceeding  the 
statutory  limit.  Therefore,  it  did  not  fall  within  the  games  of 
skill  exception  to  Florida's  slot  machine  prohibition.  In  fact, 
however,  the  Attorney  General  concluded  that  it  need  not  meet  any 
exemption  requirements  because  he  did  not  consider  it  to  fall 
within  the  slot  machine  prohibition.  Fla.  Op.  Att'y  Gen.  95-27 
(1995). 43  He  determined  that,  though  the  elements  of  prize  and 
chance  were  present  in  the  device,  the  element  of  consideration 
was  absent,  intimating  that  consideration  could  be  established 
only  upon  evidence  of  increased  attendance  or  receipts  at  the 
arcade  center,  neither  of  which  were  present  in  the  inquiry.  Id- 
Thus,  he  opined  to  a  local  law  enforcement  official  that  the 
device  could  be  legally  operated  within  the  State.  This  opinion 
overlooks  the  patrons'  cash  payment,  which  is  variously  rewarded 
with  eight  tokens  or  a  value  of  fifteen  tokens  or  more.  While 
there  may  be  no  new   consideration   for   the   bonus   token, 


43  Florida  defines  *sloc  machine'  as  one  that  is  adapted  for  use  in  such  a 
way  that,  by  inserting  a  coin  or  other  object,  the  machine  operates  and  Che 
user,  by  reason  of  any  element  of  chance,  receives  something  of  value  or 
secures  additional  chances  to  use  the  machine.   44  Fla.  Stat.  Ann.  §  849.16. 
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consideration  for  the  transaction  is  present.  On  occasion,  chance 
rewards  a  patron  with  a  prize  of  additional  tokens.  The  Attorney 
General  has  merely  approved  the  operation  of  a  low-stakes  gambling 
device. 

In  sum,  the  permissive  nature  of  the  State  with  regard  to 
gaming  is  such  that  a  mechanical  device  will  be  permitted  to  be 
operated,  though  it  falls  squarely  within  the  definition  of  the 
State's  so-called  slot  machine  prohibition  and,  further,  does  not 
meet  the  statutorily  defined  exemption  to  the  prohibition. 

The  second  matter  discussed  in  the  Attorney  General's  opinion 
is  equally  telling.  The  question  raised  was  whether  a  "three-drum 
Bally  slot  machine"  fell  within  the  State's  permissible  games  of 
skill  because  the  patron  was  required  to  push  buttons  marked 
"skill"  to  bring  the  spinning  drums  to  a  halt,  at  which  point  the 
prize,  if  any,  would  be  determined.  In  describing  the  amount  of 
skill  required  to  fall  within  §  849.161,  the  Attorney  General 
concluded  that  skill  need  only  be  a  factor  in  determining  the 
outcome  of  the  game,  but  that  the  outcome  need  not  be  solely 
dependent  on  the  skill  of  the  player.  Id..  To  the  extent  the 
player's  knowledge,  attention,  or  practice  is  one  element  in  the 
player's  ability  to  win,  the  game  satisfies  the  "application  of 
skill"  prong  of  the  statute.   Id. 

The  particular  slot  machine  at  issue  did  not  contain  the 
element   of   skill   because   the  pictures   on   each  drum  were 
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indistinguishable  from  one  another  during  rotation  and  because  the 
drums  did  not  stop  rotating  immediately  upon  the  "skill"  button 
being  pressed.  In  other  words,  the  patron's  level  of  knowledge, 
attention,  or  practice  played  no  role  the  outcome  of  the  device. 
Nevertheless,  it  is  clear  from  the  Attorney  General's  summation  of 
Florida  law  that  the  State  permits  slot  machines  that  utilize  a 
player's  skill,  i.e.,  his  knowledge,  attention,  or  practice,  as  an 
element  for  determining  the  outcome  of  the  game,  although  that 
element  need  not  be  determinative  of  the  outcome. 

As  the  foregoing  discussion  illustrates,  there  is  virtually 
no  limit  to  the  types  of  mechanical  gaming  devices  permitted  in 
the  State  through  its  lottery,  "cruises  to  nowhere, "  charitable 
casino  nights,  and  amusement  device  regulation.  Accordingly,  the 
Tribe  is  entitled  to  conduct  such  gaming  through  Secretarial 
Procedures . 

C.    CONCLUSION 

The  cases  interpreting  the  "permits  such  gaming"  provisions 
of  the  IGRA  demonstrate  that  the  proper  scope  of  class  III  gaming 
in  Florida  includes  both  machine  gaming  and  the  full  range  of 
casino  games.  While  Florida's  statutory  scheme  might  seem  to 
prohibit  some  of  the  games  the  Tribe  seeks  to  compact,  a  closer 
examination  of  the  State's  public  policy  reveals  those  limitations 
to  be  regulatory  in  nature.  In  effect,  the  State's  public  policy 
is  to  permit  the  full  range  of  class  III  gaming  to  take  place  and 
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to  profit  therefrom,  but  to  prohibit  such  gaining  on  Indian  lands. 
The  State's  public  policy  is,  therefore,  regulatory  only,  with  the 
full  regulatory  burden  falling  improperly  on  Indian  tribes.  Under 
the  IGRA,  those  regulations  do  not  diminish  the  Tribe's  right  to 
conduct  such  gaming.  Under  the  IGRA,  the  Seminole  Tribe  has  a 
right,  at  least,  to  good  faith  negotiations  leading  to  a  compact 
covering  those  games.  Following  the  Supreme  Court's  ruling  on 
jurisdiction,  the  Tribe  can  seek  its  remedy  only  from  the 
Secretary  of  the  Interior. 
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APPENDIX   A 
Proposed   Regulations 

1 )    Proposed  Additions  to  25  C.F.R.   Part  502. 
Definitions : 

S   502.22  Permits 

Permits  means,  by  actual  practice  or  through  operation  of 
law,  to  allow,  to  consent,  to  acquiesce  in  by  failure  to  prevent 
or  to  expressly  assent  or  agree  to  the  doing  of  an  act. 

S   502.23  Such   Gaming 

Such  gaming  means  a  gaming  activity  that  is  substantially 
similar  to  or  not  material  different  from  the  proposed  tribal 
gaming  activity. 

S   502.24  Permits   Such  Gaming 

Permits  Such  Gaming  means  1)  that  the  state  permits  a 
particular  gaming  activity,  subject  to  regulation  or  2)  does  not 
expressly  prohibit  a  particular  gaming  activity  under  state 
criminal  law  or,  3)  if  the  gaming  activity  is  expressly  prohibited 
under  state  criminal  law,  the  fundamental  characteristics  of  the 
gaming  activity  are  substantially  similar  to  or  not  materially 
different  from  a  gaming  activity  that  the  state  permits  or  does 
not  expressly  prohibit  under  state  criminal  law; 

5   502.25  A  State  that  Permits  Such  Gaming  for  any  Purpose 
by  any  Person 

A  state  that  permits  such  gaming  for  any  purpose  by  any 
Person   means : 

a)  a  state  that  permits  such  gaming  for  any  persons  or 
entities  located  within  the  boundaries  of  the  state  including, 
without  limitation,  charitable  organizations;  and 

b)  a  state  that  allows  gaming  by  persons  or  entities  in 
international  waters  outside  the  boundaries  of  the  state,  in 
vessels  that  embark  and  disembark  passengers  within  the  state 
without  intermediate  docking  at  any  port  outside  the  jurisdiction 
of  the  state,  by  failing  to  enact  prohibitions,  authorized  by 
federal  law,  on  such  activities. 
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S   502.26  Director 

Director  means  the  Director  of  the  Indian  Gaming  Management 
Staff  or  his  successor  assigned  to  carry  out  the  functions 
specified  in  Part  580. 

2  )    Proposed  New  25  C.F.R.   Part   580  Regulations 
for  Secretarial  Class   III  Gaming  Procedures; 

§   580.1   Eligibility   for   Procedures 

A  tribe  is  eligible  to  obtain  Secretarial  Procedures 
governing  the  conduct  of  gaming  on  its  land  upon  a  finding  under 
Section  580.4  that: 

a)  The  tribe  has  submitted,  more  than  180  days  previously,  a 
request  to  the  state  in  which  it  is  located  to  enter  into 
negotiations  to  conclude  a  compact  governing  class  III  gaming 
pursuant  to  25  U.S.C.  §  2710(d)(3); 

b)  The  tribe  and  state  have  not  concluded  a  compact  (or  there 
is  no  compact  currently  in  effect);  and 

c)  The  tribe  has  filed  suit,  pursuant  to  25  U.S.C. 
§  2710(d) (7) (A),  to  compel  the  state  to  negotiate  in  good  faith  to 
conclude  a  compact,  and  the  state  has  asserted  its  Eleventh 
Amendment  immunity  from  suit  and  the  court  has  dismissed  the  suit 
on  the  basis  of  the  state's  assertion  of  immunity;  or 

d)  No  suit  has  been  filed  by  the  tribe  but  the  state  has 
formally  indicated  its  intention  to  assert  its  Eleventh  Amendment 
immunity  to  any  suit  the  tribe  may  file  under  25  U.S.C. 
§  2710(d) (7) (A) . 

S   5  8  0.2   Submission  of  Request   for  Procedures 

A  tribe  shall  include  in  any  request  for  Secretarial 
Procedures  under  this  part: 

a)  A  copy  of  1)  the  tribe's  approved  gaming  ordinance  and 
2)  a  copy  of  the  tribe's  compact  request,  clearly  showing  the  date 
it  was  made,  and,  whenever  possible,  the  date  received  by  the 
state; 

b)  Copies  of  any  communications  between  the  state  and  the 
tribe  with  respect  to  the  tribe's  compact  request; 

c)  The  record  of  litigation  (if  any),  with  respect  to  the 
tribe's  compact  request  and  the  state's  failure  to  conclude  a 
compact  with  the  tribe,  including  pleadings  showing  the  state's 
assertion  of  Eleventh  Amendment  immunity  and  the  order  of  the 
court  dismissing  the  suit  on  that  ground  or,  in  the  absence  of  a 
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suit  filed  by  the  tribe,  a  formal  declaration  by  the  state  of  its 
intention  to  assert  Eleventh  Amendment  immunity  in  response  to  any 
such  suit  filed  by  the  tribe. 

d)  The  tribe's  factual  and  legal  authority  for  the  scope  of 
gaming  specified  in  its  requested  compact,  and  support  for  its 
position  on  any  other  material  disagreements  between  the  tribe  and 
the  state;  and 

e)  The  tribe's  request  that  the  Secretary  provide  Procedures, 
pursuant  to  25  U.S.C.  §  27 10 (d) (7 ) (B) (vii ) ( II ) ,  under  which  it  may 
conduct  gaming  on  its  lands. 

f)  The  tribe's  proposed  Secretarial  Procedures,  which  shall 
include  proposals  for: 

1)  internal  control  system 

2)  a  system  for  providing  monitoring  and  surveillance  of 
players  and  employees  to  guard  against  cheating,  fraud  and  other 
illegal  activity,  and  to  safeguard  the  safety  of  the  public; 

3)  an  accounting  system  maintained  in  accordance  with 
the  AICPA  Standards  for  Audits  of  Casinos,  including  maintenance 
of  books  and  records  in  accordance  with  GAAP  and  adequate  to 
provide  information  necessary  for  the  assessment  of  regulatory 
fees  to  the  federal  government; 


4)  a  system  for  providing  fire  protection  and  emergency 


services ,- 


5)  provision  of  insurance  adequate  to  address  liability 
to  the  public,  setting  forth  the  limits  of  coverage  and  the 
competence  of  the  carrier; 

6)  a  system  for  dispute  resolution  among  and  between  the 
tribe  and  its  patrons,  management  and  patrons;  and  employees  of 
the  tribe  and/or  management. 

S   580.3   Place  o£  Filing;   Notice 

Any  request  for  Procedures  shall  be  filed  with  the  Director, 
Indian  Gaining  Management  Staff,  1849  C  Street  N.W.,  MS-270  MIB, 
Washington,  D.C.  20240  with  a  copy  to  the  governor  of  the  state  in 
which  the  tribe  is  located  at  the  same  time  as  it  is  filed  with 
the  Director. 

S   580.4   Eligibility   Determination 

No  later  than  15  days  after  receipt  of  a  Request  for 
promulgation  of  Procedures,  the  Director  must  determine  whether 
the  tribe  is  eligible  for  invoking  the  process  by  determining 
whether  the  requirements  listed  in  §  580.1  have  been  met.  The 
Director   shall   notify   the   tribe   of   his   determination   of 
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eligibility.  Any  negative  determination  on  eligibility  shall  be 
immediately  reviewable  by  the  Secretary,  whose  decision  must  be 
issued  no  later  than  30  days  after  the  tribe  seeks  review,  and 
whose  decision  shall  be  final  for  the  Department. 

S   580.5   Consultation  Process   --  Response  to  Tribe's 
Request 

No  later  than  30  days  after  determination  that  a  tribe  is 
eligible  for  Secretarial  Procedures,  the  Director  shall  begin  the 
consultation  process  with  the  tribe  by  preparing  a  formal  response 
to  the  tribe's  request  for  Procedures.  The  response  may  accept 
the  tribe's  proposal  (concluding  the  consultation  process)  or 
suggest  modification  of  provisions  that,  in  the  Director's 
judgment,  are  necessary  to  accord  with  applicable  law.  If  the 
Director  proposes  changes  to  the  tribe's  requested  Procedures  he 
shall  schedule  a  meeting  with  the  tribe's  representatives  no  later 
than  45  days  after  his  response  to  the  tribe's  request.  If  the 
Director  fails  to  respond  within  30  days  to  the  tribe's  request 
for  Procedures,  that  request  shall  be  deemed  approved  by  the 
Director,  to  the  extent  that  it  meets  the  minimum  requirements  of 
the  IGRA  and  regulations  promulgated  in  this  Part. 

S   580.6   Procedures   Counterproposal 

If  the  tribe's  request  for  Procedures  is  not  accepted,  thirty 
days  prior  to  the  first  consultation  meeting  specified  in  §  580.5, 
the  Director  shall  provide  the  tribe  with  his  counterproposal  to 
the  tribe's  request  for  Procedures.  The  counterproposal  shall  set 
forth  : 

a)  The  scope  of  gaming,  as  determined  by  analysis  of  the 
tribe's  requested  games  and  evidence  of  permitted  gaming  within 
the  state  in  which  it  is  located,  in  accordance  with  the 
definitions  set  forth  in  §§  502.22;  502.23;  502.24  and  502.25  of 
Part  502. 

b)  The  minimum  federal  standards  for  regulation  of  class  III 
gaming,  as  developed  in  the  rulemaking  establishing  the  process 
for  promulgation  of  Secretarial  Procedures.  In  addition,  the 
counterproposal  to  the  tribe's  request  shall  specify  any  changes 
the  Director  requires  to  the  provisions  proposed  by  the  tribe  in 
its  Procedures  Request. 

Within  30  days  after  the  Director's  response,  the  tribe  may 
accept  the  counterproposal,  revise  its  proposal  or  convene  the 
meeting  scheduled  pursuant  to  §  580.5,  above,  with  the  Director. 

S   580.7   Acceptance   of   Procedures 

At  any  time  that  the  Director  and  the  tribe  agree  on  the 
content  of  Procedures,  those  Procedures  shall  be  submitted  to  the 
Secretary,  who  shall,  within  30  days,  approve  any  such  Procedures 
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to  the  extent  they  are  consistent  with  the  provisions  of  the 
Indian  Gaming  Regulatory  Act,  and  the  requirements  of  this  Part. 

S   580.8   Approval /Publication   of   Procedures 

The  Secretary's  approval  of  Procedures  shall  be  final  for  the 
Department.  The  Secretary  shall  publish  all  approved  Procedures 
in  the  Federal  Register;  Procedures  shall  be  effective  upon 
publication. 

§  580.9   Termination  of   Consultation  Process 

The  Consultation  Process  specified  in  §  580.5  shall  not 
extend  beyond  90  days,  unless  the  tribe  consents  to  such 
extension.  If  the  tribe  and  the  Director  are  unable,  within  the 
consultation  process,  to  reach  an  agreement  on  acceptable 
Procedures,  then  the  Consultation  Process  shall  terminate  and  the 
Secretary  shall  initiate  the  Dispute  Resolution  Process  to  resolve 
any  remaining  disputed  provisions. 

§  581.1   Dispute   Resolution  Process 

If  the  Consultation  Process  does  not,  before  its  termination, 
produce  agreed  Procedures  in  response  to  an  eligible  tribe's 
request,  the  Secretary  shall  appoint  a  Special  Master  to  hear  and 
consider  the  issues  and  make  a  recommended  decision  on  disputed 
issues  of  fact  and  questions  of  law,  and  of  necessary,  recommended 
Procedures  to  the  Secretary. 

S   581.2   Special   Master  Panel 

No  later  than  60  days  following  the  effective  date  of  this 
Part,  the  Secretary  shall  establish  a  panel  of  retired  federal 
judges,  consenting  to  serve  in  the  capacity  of  Special  Master, 
from  which  the  Secretary  shall  appoint  Special  Masters  to  serve  in 
the  resolution  of  disputes  arising  under  this  Part. 

§  581.3   Special  Master  Authority 

The  Special  Master  shall  have  authority  to  take  testimony, 
review  any  prior  judicial  or  administrative  record,  and  hear 
argument  from  the  tribe  and  the  Director,  with  respect  to  the 
terms  awaiting  resolution  for  inclusion  into  final  Procedures. 
Issues  regarding  scope  of  gaming  shall  be  resolved  in  accordance 
with  the  definitions  set  forth  above. 

§  581.4   Special   Master's  Recommended  Decision; 

Termination   of   Dispute   Resolution   Process 

The  Dispute  Resolution  Process  may  terminate  at  any  time  that 
the  parties  agree  on  Procedures.  If  no  agreement  is  reached,  and 
the  parties  do  not  agree  to  extend  the  process,  then  the  Special 
Master  shall  make  a  recommendation  to  the  Secretary  no  later  than 
ninety  days  from  the  date  of  his  appointment  on  whether  or  not  the 
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Secretary  should  prescribe  Procedures  and  the  content  of  such 
Procedures . 

§   581.5   Secretarial   Decision  on   Special   Master's 
Recommendation 

No  later  than  30  days  following  the  Special  Master's 
recommendation,  the  Secretary  shall  either  make  a  decision  for  the 
Department  on  the  tribe's  request  for  Procedures  that  was  the 
subject  of  the  proceeding  before  the  Special  Master.  If  the 
Secretary  determines  to  prescribe  Procedures  these  shall  be 
consistent  with  the  proposed  Procedures  recommended  by  the  Special 
Master  under  §  581.4,  the  provisions  of  the  Indian  Gaming 
Regulatory  Act,  and  the  relevant  provisions  of  the  laws  of  the 
state  and  shall  define  the  terms  under  which  class  III  gaming  may 
be  conducted  on  the  Indian  lands  over  which  the  Indian  tribe  has 
jurisdiction. 

§   581.6   Secretarial   Approval   of   Accepted  Procedures 

a)  The  Secretary  shall  approve  any  Procedures  that  are  agreed 
upon  by  the  requesting  tribe  and  the  Director. 

b)  The  Secretary  may  disapprove  Procedures  described  in 
subsection  (a)  and  §  581.5  only  if  such  Procedures  violate  -- 

i)  any  provision  of  the  Indian  Gaming  Regulatory  Act, 

ii)  any  other  provision  of  Federal  law  that  does  not 

relate  to  jurisdiction  over  gaming  on  Indian  lands. 


iii)  the  trust  obligations  of  the  United  States  to 
Indians . 

c)  If  the  Secretary  does  not  approve  or  disapprove 
Procedures  described  in  subsection  (a)  and  §  581.5  before  the  date 
that  is  30  days  after  the  date  on  which  the  Procedures  are 
submitted  to  the  Secretary  for  approval,  the  Procedures  shall  be 
considered  to  have  been  approved  by  the  Secretary,  but  only  to  the 
extent  the  Procedures  are  consistent  with  the  provisions  of  the 
Indian  Gaming  Regulatory  Act  and  the  regulations  promulgated  in 
this  part. 

d)  The  Secretary  shall  publish  in  the  Federal  Register 
notice  of  any  Procedures  that  are  approved,  or  considered  to  have 
been  approved,  under  this  section. 
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United  States  Department  of  the  Interior   E^ai 


OFFICE  OF  THE  SOLICITOR 

Washington.  D.C  20240  ™       Tl 

JAN  6  IS93 
Memorandum 

To:       Assistant  Secretary  -  Indian  Affairs 

From:     Associate  Solicitor,  Division  of  Indian  Affairs 

Subject:   Ponca  Procedures 

You.  requested  our  advice  on  whether  the  Secretary  should,  pursuant 
to  the  Indian  Gaming  Regulatory  Act  (IGRA),  25  U.S.C. 
§  271 0 (d) (7) (3) (vii) ,  promulgate  procedures  under  which  the  Ponca 
Tribe  ^"  conduct  class  III  gaming.  We  conclude  that  the  Secretary 
is  not  in  a  position  to  develop  class  III  gaming  procedures  for  the 
Pcnca  Tribe  at  this  time. 

On  October  7,  1992,  the  Ponca  Tribe  requested  that  the  Secretary 
promulgate  procedures  allowing  the  Tribe  to  conduct  class  III 
gaming  activities  on  their  lands.  The  Ponca  Tribe  had  previously 
filed  suit  in  the  United  States  District  Court  for  the  Western 
District  of  Oklahoma,  alleging  that  the  State  of  Oklahoma  failed  to 
enter  into  good  faith  negotiations  with  the  Tribe  for  a  compact  for 
-class  III  gamine.  Pcnca  Tribe  of  Oklahoma  v.  Oklahoma,  No.  CTV-92- 
988-T  (W.D.  Okla.  Sept.  6,  1992). 

The  court  dismissed  the  Ponca  Tribe's  suit,  holding  that 
§  2701(d)(7)(A)  of  the  IGHA,  the  section  granting  Cnited  States 
District  Court  jurisdiction  over  actions  initiated  by  Indian  tribes 
against  states  for  failure  to  negotiate  in  good  faith  for  class  III 
gaming  compacts,  is  unconstitutional  under  the  Tenth  and  Eleventh 
Amendments  to  the  United  States  Constitution.  The  court  did  not 
decide  whether  the  unconstitutional  section  could  be  severed  from 
the  rest  of  the  Act.  Tbe  Tribe  has  appealed  the  district  court 
ruling. 

3ecause  it  is  not  clear  what  the  courts  will  ultimately  decide  on 
the  pending  issues,  the  Department  is  not  in  a'  position  to  issue 
procedures  for  tribes  which  have  net  completed  the  procedural  steps 
set  out  in  the  IGP-A.  Under  the  IG3A,  the  Secretary  may  promulgate 
procedures  for  class  III  gaming  if  the  following  events  occur: 

1  .  The  Tribe  sues  the  State  for  failure  to  negotiate  on  a 
gaming  compact  with  the  Tribe  or  failure  to  conduct  such 
negotiations  in  good  faith, 

2.  Tbe  court  finds  that  tbe  State  has  failed  to  negotiate  or 
failed  to  negotiate  in  gcod  faith  with  the  Tribe, 

3 .  The  court  orders  the  State  and  the  Tribe  to  conclude  a 
compact  within  a  60 -cay  period, 
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4.  The  State  and  the  Tribe  fail  tc  conclude  a  compact  withi- 
the    60-day  period, 

5.  Tlie  State  and  the  Trite  each  submit  to  a  mediator  a 
proposed  compact    that   represents    their   last  best   offer,    and 

6.  The  State  does  not  consent  to  the  compact  selected  by  the 
mediator  within  a  60-day  period  beginning  on  the  "date  of  the 
mediator's    selection. 

Because  of  the  Eleventh  and  Tenth  Amendment  defenses  interposed  by 
the  State,  these  steps  have  not  yet  been  completed.  Therefore,  the 
Secretary  cannot  establish  procedures  under  the  process 
contemplated  by  the   IOTA. 

The  Ponca  Tribe  argues,  however,  that  because  the  district  court 
declared  the  first  step  described  above  as  unconstitutional,  the 
remaining  steps  are  not  required  and  the  court  may  immediately 
proceed  to  procedures .  This  argument  is  based  on  the  premise  that 
the  court  decision  would  sever  the  unconstitutional  sections  of  the 
Act   and   leave   the   Secretarial   procedures . 

Although  the  Tribe's  argument  ma7  have  merit,  the  law  is  not 
settled  on  this  issue.  The  Ponca  case  is  on  appeal.  Fourteen 
other  cases,  in  which  the  States  have  raised  the  constitutional 
defenses,  are  pending.  No  appellate  court  cases  have  been  decided 
yet. 

Once  the  law  is  more  settled,  we  will  be  able  to  advise  the 
Secretary  as  to  what  parts  of  the  Act  remain  viable  and  what  parts, 
if  any,  are  unconstitutional.  We  believe  it  is  advisable  to  wait 
for  the  courts  to  make  that  determination  before  the  Secretary 
develops  class  III  gaming  procedures  as  requested  by  the  Ponca 
Tribe. 


^UuwiL^-W^A^^ 


Catherine  E.   Wilson 
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IN  THE   UNITED  STATES  DISTRICT  COURT 
FOR  THE  SOUTHERN  DISTRICT  OF  FLORIDA 


SEMINOLE  TRIBE  OF  FLORIDA, 

Plaintiff, 

vs. 

STATE  OF  FLORIDA, 
LAWTON  CHILES,  Governor 
of  the  State  of  Florida, 

Defendants. 


Case  No.  91-6756-CIV-MARCUS 
Magistrate  Bands tra 


JOINT  PRE-TRIAL  STIPPLATION 

1.    NATURE  OF  THE  ACTION 

This  action  arises  under  the  Indian  Gaming  Regulatory 
Act,  Title  25  U.S.C.  S  2701,  et  seq.  That  Act  authorizes  Indian 
Tribes  to  conduct  three  classes  of  gaming  activity  on  Indian  lands. 
Class  I  gaming  includes  social  games  or  traditional  forms  of  Indian 
gaming  engaged  in  as  part  of  tribal  ceremonies  or  celebrations.  25 
U.S.C.  S  2703(6).  Class  II  includes  bingo  and  numerous  other  types 
of  gaming  such  as  pull-tabs,  lotto,  punch  boards,  and  card  games 
which  are  "explicitly  authorized  by  the  laws  of  the  State"  or  "are 
not  explicitly  prohibited  by  the  laws  of  the  State  and  are  played 
at  any  location  in  the  State.  25  U.S.C.  $2703(7) (A).  Class  III 
gaming  means  "all  forms  of  gaming  that  are  not  Class  I  or  Class  II 

gaming."   25  U.S.C.  S  2703(8) 

This  case  involves  Class  III  gaming.   That  gaming  is 

lawful  on  Indian  lands  if  those  gaming  activities  are: 

(25  U.S.C.  S  2710(d)(1)] 
(B)  located  in  a  State  that  permits 
such  gaming  for  any  purpose  by  any 
person,  organization,  or  entity,  and 
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(C)  conducted  in  conformance  with  a 
Tribal-State  compact  entered  into  by 
the  Indian  tribe  and  the  State.... 

Once  a  Tribe  requests  a  State  to  enter  into  compact  nego- 
tiations, the  State  must  do  so,  in  good  faith: 

Any  Indian  tribe  having  jurisdiction 
over  the  Indian  lands  upon  which  a 
Class  III  gaming  activity  is  being 
conducted,  or  is  to  be  conducted, 
6hall  request  the  State  in  which 
such  lands  are  located  to  enter  into 
negotiations  for  the  purpose  of 
entering  into  a  Tribal-State  compact 
governing  the  conduct  of  gaming 
activities.  Upon  receiving  such 
request,  the  State  shall  negotiate 
with  the  Indian  Tribe  in  good  faith  __ 
to  enter  into  such  a  compact. 

25  U.S.C.  S  2710(d)(3)(A). 

One  hundred  and  eighty  days  after  a  tribe  has  requested 

compact  negotiations,  if  no  compact  has  been  entered,  the  tribe  may 

bring  an  action  based  upon  the  State's  failure 

...to  enter  into  negotiations  with 
the  Indian  Tribe  for  the  purpose  of 
entering  into  a  Tribal-State  compact 
under  paragraph  (3)  or  to  conduct 
such  negotiations  in  good  faith. 

25  U.S.C.  S  2710(d)(7)(B). 

The  action  pending  in  this  Court  has  been  brought  by  the 

Seminole  Tribe  to  enforce  the  "good  faith  negotiation"  provision  of 

the  Indian  Gaming  Regulatory  Act.  The  Seminole  Tribe  claims  that 

the  State  of  Florida  has  failed  to  negotiate  in  good  faith  because 

the  State  has  refused  to  negotiate  the  Tribe's  request  to  conduct 

certain  forms  of  machine  or  computer-assisted  gaming  and  casino 

type  gaming.    The  Seminole  Tribe  alleges  that  such  gaming  is 

permitted  by  the  State  and,  therefore,  is  a  mandatory  subject  for 

negotiations  under  the  Indian  Gaming  Regulatory  Act.   The  State 
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maintains  that  it  has  agreed  to  negotiate  a  compact  for  other 
gaming,  but  that  it  need  not  negotiate  for  machine  or  computer 
assisted  gaming  or  casino  type  gaming  because  those  specific  forms 
of  gaming  are  not  permitted  by  the  State. 

2.    THE  BASIS  OP  FEDERAL  JURISDICTION 

Thi6  Court  has  jurisdiction  pursuant  to  Title  25  U.S.C. 
S  2710(d) (7)  (A) :  giving  United  States  District  Courts  jurisdiction 
over  "any  cause  of  action  initiated  by  an  Indian  Tribe  arising  from 
the  failure  of  a  State  to  conduct  such  [Tribal-State  compact  nego- 
tiations in  good  faith."  Jurisdiction  also  exists  pursuant  to 
Title  28  U.S.C.  SS  1331  and  1362.  The  State  reserves  its  right  to 
assert  the  Eleventh  Amendment  issues  presently  pending  in  its 
appeal  of  this  Court's  June  18,  1992  Order. 

3.  THE  PLEADINGS  RAISING  THE  IS8DE8 

The  pleadings  raising  the  issues  are  the  Complaint  and 
the  Answer. 

4.  A  LIST  OF  UNDISPOSED  MOTIONS 

The  only  undisposed  notion  is  a  Motion  to  Compel  testi- 
mony and  documents  from  Prager  Productions,  Inc. 

5.    A  CONCISE  STATEMENT  OF  STIPULATED  FACTS* 


1  The  State  does  not  stipulate  to  the  characterizations 
contained  in  J  (15.1),  but  does  not  dispute  the  manner  in  which  the 
mentioned  machines  operate  as  described  in  paragraphs  (12)  and 
(15). 
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(1)  On  January  29,  1991,  the  Seminole  Tribe  requested 
the  State  of  Florida  to  commence  negotiations  for  a  compact  govern- 
ing the  Tribe's  conduct  of  Class  III  gaming  activities  on  Tribal 
lands. 

(2)  On  March  4,  1991,  the  Seminole  Tribe  submitted  a 
proposed  compact  providing  for  Tribal  operation  of  poker,  and 
machine  or  computer-assisted  games  which  duplicate  poker,  bingo, 
pull-tabs,  lotto,  punch  boards,  tip  jars,  instant  bingo  and  other 
games  similar  to  bingo. 

(3)  By  letter  of  May  24,  1991,  the  State,  through  the 
Governor 's  General  Counsel,  J.  Hardin  Peterson,  Jr.,  agreed  to 
negotiate  poker  and  other  games  allowed  by  §  649.085,  but  rejected 
all  of  the  Tribe's  other  compact  requests.  The  letter  set  forth 
the  State's  preliminary  legal  position  on  the  scope  of  games 
believed  by  the  State  to  be  subject  to  compact  negatiations  and 
also  contained  suggestions  for  issues  to  be  negotiated  related  to 
regulatory  matters. 

(4)  On  June  18,  1991,  Seminole  Chairman  James  Billie 
requested  Florida  Governor  Lawton  Chiles'  personal  involvement  in 
compact  negotiations.  The  Chairman  submitted  additional  games  that 
the  Tribe  asserted  met  the  objections  set  forth  in  the  May  24 
Peterson  letter,  and,  at  the  same  time,  requested  expansion  of 
negotiations  to  include  casino  gaming. 

(5)  On  June  25,  1991,  the  Tribe  submitted  a  ten-page 
legal  memorandum  in  support  of  the  lawfulness  of  the  proposed 
compact . 

(6)  On  August  22,  1991,  representatives  of  the  Seminole 
Tribe  met  with  State  representatives  to  discuss  the  Tribe's  compact 
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request.  The  State  agreed  to  negotiate  concerning  poker  and  other 
card  games,  raffles,  and  parinutuel  wagering  on  dog  and  horse 
racing  and  jai  alai.  In  response  to  questions  from  state  represen- 
tatives, there  was  some  discussion  of  how  the  Tribe  would  conduct 
these  games  if  a  compact  were  approved.  The  State  refused  to 
negotiate  a  compact  covering  any  machine  or  computer-assisted 
gaming  which  the  State  contended  would  violate  S  849.15  and  .16, 
Florida  Statutes.  The  State  refused  to  negotiate  a  compact 
covering  any  form  of  casino  gaming. 

(6.1)  By  letter  to  the  Tribe  dated  September  13, 
1991,  the  State  set  forth  its  position  on  the  law  regarding  the 
scope  of  permissible  gaming  pursuant  to  Florida  and  federal  law. 

(6.2)  On  September  17,  1991,  the  State  and  the  Tribe 
met  to  continue  discussions.  The  State  expressed  its  willingness 
to  negotiate  a  compact  for  games  permitted  under  the  interpretation 
of  the  lav  set  forth  in  the  September  13  letter.  The  Tribe  decided 
not  to  continue  at  that  time  and  subsequently  filed  this  lawsuit. 
By  letter  dated  September  14,  1992,  the  Tribe  contacted  the  State 
requesting  that  negotiations  be  resumed. 

(7)  Various  forms  of  Class  III  gaming  are  explicitly 
permitted  in  Florida.  There  are  35  parimutuel  facilities  through- 
out the  State.  Greyhound  dog  tracks  are  in  Pensacola;  Ebro  (Wash- 
ington County);  Jacksonville  (3  tracks);  Orlando  area  (2  tracks); 
St.  Petersburg;  Tampa,  Sarasota;  Bonita-Ft.  Myers;  Melbourne;  West 
Palm  Beach;  Hollywood;  Miami  (2  tracks)  . 

(8)  There  are  jai-alai  frontons  in  Daytona;  Orlando; 
Tampa;  Ft.  Pierce;  West  Palm  Beach;  Dania;  Miami. 
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(9)   There  are  thoroughbred  tracks  in  Tampa;  Hallandale; 
Hialeah;  Miami;  and  a  harness  racing  track  in  Pompano. 

(10)  The  State  also  explicitly  permits  simulcast  and 
intertrack  betting  at  the  parimutuel  facilities.  Simulcast 
involves  the  transmission  of  an  out-of-state  race  into  Florida  for 
betting  purposes,  or  the  transmission  of  a  Florida  race  to  an  out- 
of-state  facility  for  betting  purposes.  Intertrack  betting 
involves  the  transmission  of  a  race  from  a  Florida  parimutuel  faci- 
lity to  another  Florida  parimutuel  facility  for  betting  purposes. 

(11)  The  parimutuel  handle  in  Florida  for  each  of  the 
past  several  years  has  been  1.6  billion  dollars. 

(12)  In  addition  to  accepting  bets  placed  at  parimutuel 
facility  "windows"  staffed  by  employees  of  the  facility,  15 
facilities  utilize  SAMS,  an  automated  machine  which  permits  a 
bettor  to  enter  his  or  her  bet  by  inserting  money,  vouchers  or 
credit  cards  into  the  machine  and  thus  causing  it  to  operate  to 
enable  the  bettor  to  select  the  number  or  combination  which  he  or 
she  wishes  to  purchase.  A  ticket  is  issued  showing  those  numbers. 
Those  numbers  may  be  selected  by  bettors  who  "handicap"  races  or 
those  who  choose  numbers  or  combinations  without  "handicapping"  the 
race.  A  ticket  showing  a  winning  number  or  combination  of  numbers 
will  entitle  the  holder  to  receive  money  in  exchange  for  the 
ticket. 

(13)  Florida  operates  a  state-wide  lottery  which  handles 
approximately  2  billion  dollars  per  year  in  lottery  ticket  sales. 

(14)  There  are  approximately  12,000  retail  lottery  sites 
throughout  the  State,  and  each  retail  site  is  operated  by  one  or 
more  persons  trained  by  the  State  to  operate  the  machine  terminals 
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which  are  installed  at  the  sites.  Retailers  and  their  employees 
are  permitted  to  operate  machine  terminals  for  their  own  purchases 
of  lottery  tickets. 

(15)  The  "on  line"  lottery  games  are  Cash  3,  Play  4, 
Fantasy  5  and  Lotto.  Each  of  those  games  utilize  the  machine 
terminals  installed  at  the  retail  site.  A  player  selects  the  num- 
bers he  or  she  wishes  to  play  either  by  marking  those  numbers  on  a 
play  slip,  or  making  the  "Quick  Pick"  box  on  the  play  slip,  a  3  by 
9  inch  card  which  is  inserted  into  the  machine  terminal.  If  "Quick 
Pick"  is  used  the  machine  selects  the  numbers,  and  in  either  event 
the  numbers  are  transmitted  to  the  main  computer  in  Tallahassee 
which  records  them  and  then  the  retail  terminal  prints  out  the 
lottery  ticket  containing  the  selected  numbers.  As  an  alternative 
to  using  the  play  slip,  players  can  verbally  select  the  numbers  or 
"Quick  Pick"  choice  which  can  be  hand  entered  into  the  machine. 

(15.1)  The  machines  or  devices  described  above  used  by  the 
Florida  parimutuel  facilities  and  the  Florida  Lottery  are  machines 
or  devices  which  can  and  do  operate  by  the  insertion  of  a  piece  of 
money,  coin  or  other  object  and  the  user,  by  reason  of  an  element 
of  chance  or  of  other  outcome  of  such  operation  unpredictable  by 
him  can  and  does  receive  or  become  entitled  to  receive  a  piece  of 
money,  credit,  allowance  or  thing  of  value,  or  a  check,  slug, 
token,  or  memorandum,  whether  of  value  or  other-wise,  which  may  be 
exchanged  for  money,  credit,  allowance  or  thing  of  value. 

(16)  The  winning  numbers  are  selected  by  an  air  blowing 
device  which  randomly  chooses  small  white  numbered  balls'.  A  ticket 
showing  a  winning  combination  of  numbers  will  entitle  the  holder  to 
receive  money  in  exchange  for  the  ticket. 
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(17)  Certain  Florida  charities  within  the  past  3  years 
have  conducted  "Casino  Nights"  or  "Las  Vegas  Nights".  Those  events 
include  the  use  of  blackjack  tables,  roulette  wheels,  crap  tables 
and  other  casino-like  equipment.  The  patrons  at  those  events  make 
a  contribution  to  the  charitable  organization  and  receive  casino- 
like chips  which  are  then  used  to  play  the  casino-style  games 
available  at  the  function.  At  the  end  of  the  evening  the  players 
may  then  use  their  chips  to  purchase  or  bid  on  gifts  which  have 
been  donated  to  or  purchased  by  the  charity. 

(18)  The  Florida  Attorney  General's  office  has  had  10  to 
15  telephonic  calls  about  charitable  casino  nights  withi"n~the  past 
four  years,  posing  inquiries  about  events  where  there  would  be 
casino-like  gambling.  The  Attorney  General's  office  received 
information  regarding  names  of  firms  offering  to  sponsor  these 
events  and  passed  that  information  to  the  appropriate  local  states' 
attorneys  offices.  The  Attorney  General's  office  never  learned  if 
any  action  was  taken  at  a  local  level  and  never  followed  up  to 
determine  if  anything  illegal  was  discovered.  On  July  22,  1991, 
the  Florida  Attorney  General  wrote  to  each  of  the  20  State  Attor- 
neys informing  them  of  the  Seminole  Tribe  compact  request  and 
saying: 

They  may  also  attempt  to  establish 
full  fledged  gambling  casinos.  The 
Seminoles  justify  these  proposed 
activities  in  part  on  the  fact  that 
"casino  nights"  or  "Las  Vegas 
nights"  are  openly  conducted  by 
various  charitable  and  non-profit 
organizations  in  Florida  despite  the 
clear  prohibition  against  such 
activity  outlined  in  Chapter  849, 
Florida  Statutes  (1989). 
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Of  great  concern  to  me  is  the  per- 
ception among  some  members  of  the 
law  enforcement  community,  including 
prosecutors,  that  Casino  Night  or 
Las  Vegas  Night  activities  are  law- 
ful. This  is  simply  not  true.  The 
people  of  Florida  have  repeatedly 
rebuffed  attempts  to  legitimize 
casino  type  gambling. 

On  at  least  two  occasions  since  1990  state  attorneys  had  written 
letters  providing  opinions  that  permit  Casino  Nights  or  Las  Vegas 
nights  under  certain  circumstances.  The  July  22,  1991  letter  of 
the  Attorney  General  was  prompted  by  one  of  those  State  Attorney 
letters.  The  Attorney  General  received  responses  from  three  state 
attorneys  agreeing  with  the  position  expressed  in  the  letter  that 
casino  night  activities  were  illegal. 

(18.1)  The  Attorney  General's  office,  both  present  and 
past,  has  consistently  taken  the  position  through  formal  and 
informal  opinions  that  casino  night  activities  are  illegal. 

(19)  Cruise  ships  docked  in  Florida  ports  possess  gamb- 
ling devices  and  embark  passengers  from  Florida  ports  for  the  pur- 
pose of  providing  casino  gaming  for  those  passengers.  Several  of 
those  ships  provide  only  day  cruise  trips  with  no  destination  other 
than  the  high  seas  for  gambling  purposes.  The  possession  of  those 
devices  is  explicitly  permitted  by  S  849.231(3),  Florida  Statutes. 

(20)  Casino  gambling  has  been  the  subject  of  two  recent 
referenda.  Both  were  attempts  to  legalize  casino  gambling  in 
Florida  and  both  were  defeated.  Charity  casino  nights  have  been 
the  subject  of  several  bills  in  the  past  few  years  and  none  of 
those  bills  have  passed. 

(21)  Casino  night  activities  are  not  generally 
prosecuted  because  of  law  enforcement  priorities  related  to  budgets 
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and  manpower  restraints  and  prosecutorial  discretion  on  the  part  of 
state  attorneys. 

(22)  Electronic  games  are  presently  utilized  at  Tribal 
bingo  facilities. 


PACTS  WHICH  THOOQH  MOT  ADMITTED 

ARE  NOT  TO  BE  CONTESTED  AT  TRIAL  (BY  THE  DEFENDANT) 

None. 


7.    FACTS  WHICH  REMAIN  TO  BE  LITIGATED 
AT  TRIAL 

None. 


8.  ISSUES  OF  LAW  ON  WHICH  THERE 
IS  AGREEMENT 

The  only  issue  of  law  on  which  there  is  agreement  is  that 
Class  III  gaming  is  subject  to  compact  negotiations  if  the  State 
"permits  such  gaming  for  any  purpose  by  any  person,  organization, 
or  entity..."  Title  25  O.S.C.  S  2710(d)(1)(B). 

9.  ISSUES  OF  LAW  REMAINING  FOR 
DETERMINATION  BY  THE  COURT 

Plaintiff* a  Statement  of  the  Issues 

(1)  Does  the  Statutory  language  "permit  such  gaming" 
refer  to  class  III  gaming  generically,  or  does  it  refer  to  specific 
forms  of  Class  III  gaming?  If  the  statutory  language  refers  to 
Class  III  gaming  generically,  then  since  Florida  explicitly  permits 
an  assortment  of  such  gaming,  all  Class  III  gaming  must  be  subject 
to  compact  negotiations. 

(2)  Does  "permit  such  gaming"  require  the  State  to 
explicitly  permit  such  Class  III  gaming,  or  does  the  statutory 
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language  include  situations  where  the  State,  by  lack  of  enforce- 
ment, permits  such  gaming? 

(3)  Florida  Statute  S  849.16  defines  "slot  machines" 
only  as  machines  or  devices  which,  "as  a  result  of  the  insertion  of 
any  piece  of  money,  coin  or  other  object,  such  machine  is  caused  to 
operate  or  may  be  operated  and  if  the  user,  by  reason  of  any 
element  of  chance  or  of  any  other  outcome  of  such  operation 
unpredictable  by  him  may  receive  or  become  entitled  to  receive  any 
piece  of  money,  credit,  allowance,  or  thing  of  value,  or  any  check, 
slug,  token,  or  memorandum,  whether  of  value  or  otherwise,  which 
may  be  exchanged  for  any  money,  credit,  allowance,  or  thing  of 
value...."  Since  Florida  permits  such  machines  or  devices  to  be 
used  at  parimutuel  facilities  and  in  the  operation  of  the  State 
Lottery,  does  Florida  permit  the  use  of  such  gaming  devices  for 
"any  purpose  by  any  person,  organization  or  entity,"  thus  making 
such  devices  an  appropriate  subject  for  compact  negotiations  under 
the  Indian  Gaming  Regulatory  Act? 

(4)   The   State   of   Florida,   by   Florida   Statute   S 

849.231(3),  permits  certain  vessels  to  possess  casino  gambling 
devices  while  in  Florida  Ports  or  transiting  the  territorial  waters 

of  Florida,  for  the  purpose  of  conducting  large  scale  casino  gaming 

utilizing  those  devices  outside  the  State's  territorial  waters. 

Does  that  policy  mean  that  the  state  "permits  such  gaming"  within 

the  meaning  of  25  U.S.C.  S  2710(d)(1). 

(5)   If  Florida  permits  machine  or  computer-assisted 

gaming,  then  has  the  State  failed  to  negotiate  in  good  faith  to 

enter  into  a  compact  for  such  gaming  in  violation  of  Title  25 

U.S.C.  S  2710(d) (3) (A)? 
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Defendants'  Statement  of  the  Issues 

1.  Does  the  language  in  25  U.S.C.  §  2710(d) (l)  "permits 
such  gaming"  refer  to  the  standard  which  distinguishes  between 
civil/regulatory  and  criminal/prohibitory  laws?  If  so,  are 
Florida's  prohibitions  on  slot  machines  and  casino  gambling  civil/ 
regulatory  or  criminal/prohibitory? 

2.  Although  casino  gambling  is  prohibited  by  Florida 
Statutes  and  has  been  the  subject  of  two  referenda  which  were 
defeated,  casino  nights  occasionally  occur  in  Florida.  These 
activities  are  not  prosecuted  because  of  law  enforcement  priorities 
related  to  budgets  and  manpower  restraints  and  prosecutorial 
discretion  on  the  part  of  state  attorneys.  Does  this  lack  of 
vigorous  enforcement  rise  to  the  level  of  "permit  [ting]  such 
gaming"  thereby  requiring  the  state  to  negotiate  with  the  Tribe  for 
a  compact  allowing  commercial  casino  gambling  in  Florida? 

3.  Sections  849.15  and  .16,  Fla.  Stat.,  prohibit  the 
possession,,  etc.,  of  slot  and  similar  machines.  Do  the  lottery 
terminal  and  the  "SAMS"  used  at  pari-mutuel  facilities  come  within 
this  definition  of  prohibited  machines  and  does  the  use  of  these 
machines  require  the  State  to  negotiate  for  a  compact  for  slot 
machines  or  electronic  and  electromechanical  facsimiles  of  any 
games  of  chance? 

4.  In  light  of  the  State's  good  faith  interpretation  of 
the  governing  federal  and  state  laws  and  the  State's  willingness  to 
negotiate  a  compact  covering  games  allowed  under  Florida  law,  has 
the  State  negotiated  with  the  Tribe  in  good  faith? 
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10.  TBIM>  FEHIPITS 

Since  the  parties  agree  there  are  presently  no  disputed 
facts,  cross  motions  for  summary  judgment  will  be  filed,  making  a 
trial  unnecessary.  The  one  caveat  is  that  discovery  as  to  Prager 
Productions,  Inc.  awaits  resolution  of  a  pending  Motion  to  Compel 
because  of  Prager  Productions'  assertion  of  the  Fifth  Amendment 
privilege  against  self-incrimination. 

11.  LIST  OP  WITNESSES 
Same  as  above. 

12.  TRIAL  TIME 

None. 

13.  ATTORNEYS'  FEES 

Not  applicable. 


Respectfully  submitted, 
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BRUCE  ROGOW 
Florida  Bar  No. 
BRUCE  S.  ROGOW,  P. A. 
2441  S.W.  28th  Avenue 
Ft.  Lauderdale,  FL  33312 
Tel:   305/767-8909 

and 
JERRY  C.  STRAUS 
HOBBS,  STRAUS,  DEAN  6  WILDER 
Suite  800 

1819  H  Street,  N.W. 
Washington,  DC  20006 
Tel:   202/783-5100 

Attorneys  for  Seminole  Tribe  of  Florida 
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and 


/ONATHAlf  A.  GtCGAO    ^ V  \ 
'Florida  Bar  Mo.  371823  ^^ 
Assistant  Attorney  General 
Special  Projects  Section 
111-3  6  South  Magnolia  Drive 
Tallahassee.  ?h   32301 
Tel:  904/488-5899 
Fax:  904/488-6589 


(Mr.  Glogau'a  FAX'd  signature  is  submitted  with  his  consent) 
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